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Indemnification  of  Cleanup  Contractors 
at  Federal  Facilities 

by  John  F.  Seymour* 

Estimates  of  the  costs  of  cleaning  up  federal 
facilities  are  necessarily  imprecise.  Federal  agencies 
have  not  yet  identified  all  contaminated  facilities  or 
characterized  the  extent  of  contamination.  Moreover, 
remediation  costs  vary  greatly  depending  on  the  tech¬ 
nology  employed  and  the  cleanup  standard.  If  regula¬ 
tory  policies  require  that  destructive  technologies  are 
used  to  meet  pristine  cleanup  levels,  remediation  costs 
will  be  far  greater  than  if  containment  technologies 
are  used  to  mitigate  gross  public  health  threats. 

By  any  estimation,  however,  the  costs  of  cleaning 
up  contaminated  federal  facilities  will  be  immense.  A 
recent  study  by  the  University  of  Tennessee  Waste  Man¬ 
agement  Research  and  Education  Institute  estimated 
the  cleanup  program  at  the  Department  of  Defense  (DOD) 
to  cost  $30  billion  and  the  Department  of  Energy  (DOE) 


*John  F.  Seymour  is  a  partner  in  the  environmental 
practice  group  of  Shaw,  Pittman,  Potts  &  Trowbridge  in 
Washington,  D.C. 


to  cost  $240  billion. - 


DOE'S  most  recent  estimate  of 


costs  for  waste  management  and  environmental  restora¬ 
tion  over  the  next  several  decades  at  its  facilities  is 
$50  to  $120  billion.-^ 


Most  of  this  remediation  work  will  be  performed  by 
private  contractors.  Historically,  federal  agencies 
have  used  contractors  to  operate  and  manage  waste 
activities  at  federal  facilities.  This  same  policy  is 
being  applied  to  cleanup  activities.  A  small  cadre  of 
federal  employees  supervises  a  much  larger  group  of 
private  contractors  to  ensure  that  program  goals  are 
met . 


The  contractor  community  views  federal  facility 
cleanups  as  a  significant  growth  market  through  the 
next  several  decades.  While  a  few  major  cleanup  con¬ 
tractors  (CH2M  Hill,  NUS,  Ebasco,  Bechtel,  Weston)  have 
dominated  the  market  to  date,  many  other  companies  are 
beginning  to  target  defense  waste  cleanup  work.  For 
example,  wholly-owned  subsidiaries  of  aerospace 
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companies  such  as  TRW,  Inc.,  Lockheed  Corporation  and 
General  Dynamics  are  beginning  to  eye  the  cleanup  mar¬ 
ket  and  develop  subsidiaries  to  compete  for  federal 
facility  cleanups.  Defense  contractors  in  particular 
have  been  hit  hard  by  the  current  recession  and  by  the 
defense  downsizing.  Those  firms  also  view  the  federal 
facility  cleanup  market  as  a  lucrative  one  that  is  con¬ 
gruent  with  their  engineering,  energy,  and  environmen¬ 
tal  expertise. 

One  major  concern  of  potential  participants  in 
federal  facility  cleanups,  however,  is  their  liability 
for  environmental  damages  arising  during  the  course  of 
work.  For  example,  a  contractor  conducting  remediation 
activities  at  a  federal  facility  could  be  subject  to 
fines  and  penalties  under  a  variety  of  federal,  state, 
and  local  laws  for  violating  solid  waste  management, 
air,  or  water  requirements  during  the  course  of  the 
work.  A  contractor  could  also  be  subject  to  federal  or 
state  orders  compelling  the  cleanup  of  property. 
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including  government  property,  contaminated  during  the 
course  of  work.  A  contractor  could  also  be  held  liable 
for  the  costs  of  remediating  sites  to  which  hazardous 
substances  generated  by  the  contractor  were  transported 
for  treatment,  storage  or  disposal.  Finally,  a  con¬ 
tractor  can  be  held  liable  for  damages  to  third  parties 
under  a  variety  of  traditional  tort  theories,  including 
strict  liability,  trespass,  nuisance,  and  negligence, 
for  personal  injury  or  property  damage  occurring  during 
the  course  of  work. 

To  date,  few  claims  have  been  brought  against 
cleanup  contractors  at  federal  facilities.  However, 
the  lack  of  damage  suits  to  date  may  be  largely  attrib¬ 
utable  to  the  glacial  pace  of  the  federal  cleanup  pro¬ 
gram.  Relatively  few  cleanups  have  been  conducted  to 
date,  with  the  bulk  of  activities  devoted  to  low-risk 
activities  such  as  site  assessment.  When  remedial  work 
is  actually  conducted,  lawsuits  based  upon  defective 
designs,  improper  technologies,  and  poor  construction 
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techniques  are  expected  to  become  more  common.  And 
even  if  they  remain  rare,  the  amount  of  a  single  judg¬ 
ment  may  be  so  high  as  to  bankrupt  many  contractors. 
Because  of  the  immense  scope  and  unpredictable  nature 
of  environmental  liability,  prospective  contractors  are 
beginning  to  assess  carefully  the  risks  of  entering 
into  government  contracts  and  to  weigh  those  risks 
against  the  benefits  of  participating  in  what  is  per¬ 
ceived  to  be  a  profitable  industry  through  the  early 
part  of  the  next  century. 

Traditionally,  companies  relied  on  commercial  lia¬ 
bility  insurance  to  offset  contingent  liabilities, 
including  environmental  harms.  Insurance  costs,  in 
turn,  were  typically  reimbursed  under  government  con¬ 
tracts.  During  the  1980's,  however,  commercial  insur¬ 
ance  for  pollution  damage  became  prohibitively  expen¬ 
sive  —  where  it  was  available  at  all.  Where  avail¬ 
able,  the  insurance  was  typically  a  claims-made  policy 
reimbursing  for  claims  arising  during  the  contract 
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period.  For  pollution  claims,  which  often  arise 
decades  after  the  contract  has  expired,  readily  avail¬ 
able  insurance  provided  little  protection. 

In  response  to  contractor  concerns  about  liability 
and  warnings  that  qualified,  solvent  contractors  would 
not  bid  on  contracts  that  carried  the  potential  for 
significant  uninsured  losses,  federal  agencies  and  Con¬ 
gress  developed  several  mechanisms  to  reduce,  if  not 
eliminate,  the  risks  faced  by  government  contractors. 

1.  Superfund  Section  119  Indemnification.  Dur¬ 
ing  the  1986  reauthorization  of  Superfund,  the  con¬ 
tracting  community  sought  indemnification  from  Congress 
for  damages  arising  from  their  work  performing 
remediations  under  the  statute.  They  contended  that 
the  unavailability  of  insurance  would  cause  prudent 
qualified  contractors  to  withdraw  from  the  cleanup  pro¬ 
gram,  and  that  the  government  should  protect  contrac¬ 
tors  from  catastrophic  losses  arising  from  Superfund 
cleanups.  While  contractors  had  been  receiving  some 
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protection  through  indemnification  agreements  with  EPA, 
they  were  concerned  with  the  absence  of  express  statu¬ 
tory  authority  for  the  grant  of  indemnification.  They 

3/ 

were  also  concerned  that  the  Anti-Deficiency  Act,- 
which  prohibits  a  federal  agency  from  contractually 
obligating  the  government  to  pay  amounts  which  are  not 
appropriated,  would  bar  some  claims. 

In  response  to  these  concerns,  Congress 
enacted  Section  119  of  CERCLA.  Section  119  exempts 
cleanup  contractors  entirely  from  liability  under  all 
federal  laws  for  injuries,  costs  or  other  damage  with 
respect  to  a  release  of  hazardous  substances,  except 
where  the  contractor  is  negligent  or  engages  in  inten¬ 
tional  misconduct.  Thus,  after  enactment  of  Section 
119,  contractors  are  not  exposed  to  strict  liability 
for  violations  of  federal  laws  such  as  CERCLA,  RCRA,  or 
other  statutes  occurring  during  the  course  of  work 
under  Superfund.  Moreover,  Congress  made  clear  that 
Section  119  indemnifications  were  not  subject  to  the 
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Anti-Deficiency  Act  and  that  payments  would  be  made 
from  the  Superfund. 

Section  119  also  provided  EPA  and  other  fed¬ 
eral  agencies  with  discretionary  authority  to  indemnify 
contractors  against  liabilities  for  environmental  dam¬ 
age  arising  out  of  contractor  negligence.  Contractors 
would,  however,  remain  liable  for  damages  arising  from 
their  gross  negligence  or  intentional  misconduct. 
Moreover,  Congress  elected  not  to  disturb  states' 
strict  liability  statutes,  and  refused  to  insulate  fed¬ 
eral  cleanup  contractors  from  strict  liability  under 
state  law. 


The  discretionary  indemnification  is  quali¬ 
fied  in  various  respects.  It  can  be  granted  only  if 
the  contractor  has  made  a  diligent  effort  to  obtain 
insurance  and  found  that  the  insurance  is  unavailable, 
inadequate,  or  unreasonably  priced.  In  addition,  EPA 
is  authorized  to  establish  limits  on  the  amount  of 
indemnification  offered,  deductibles,  and  limits  on  the 
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term  of  coverage.  EPA  has  not  yet  issued  regulations 

implementing  Section  119,  although  it  has  proposed 

guidelines  that  should  be  issued  in  final  form 
4  / 

shortly.-  The  issues  underlying  the  scope  of  Section 
119  indemnification  (limits  on  coverage,  deductibles, 
coverage  for  mixed  strict  liability/negligence  actions, 
proof  of  insurance  unavailability)  proved  so  conten¬ 
tious  that  EPA  hired  a  private  "facilitator"  — 

Endispute  —  to  help  it  evaluate  the  concerns  of 

5/ 

affected  parties. - 

One  significant  limitation  on  the  availabil¬ 
ity  of  Section  119  indemnification  —  particularly  for 
federal  facilities  —  arises  from  the  statute’s  defini¬ 
tion  of  "response  action  contractor."  Section  119 
indemnification  is  limited  to  "response  action  contrac¬ 
tors."  Such  contractors  are  defined  as  parties  that 
enter  into  a  response  action  contract  for  the  cleanup 
of  a  site  on  the  National  Priorities  List  (NPL) ,  or  a 
removal  action  site.  Since  few  federal  facilities  are 
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listed  on  the  NPL  and  most  federal  cleanups  are  under¬ 
taken  as  remedial  actions  rather  than  removals,  most 
cleanup  contractors  will  be  ineligible  for  Section  119 
indemnif i cat  ion. 

Even  where  cleanups  are  being  conducted  at 
NPL  or  removal  action  sites,  federal  facilities  have 
been  reluctant  to  use  Superfund  indemnification.  In 
fact,  the  GAO  concluded  in  1989  that  no  federal  agen¬ 
cies  other  than  EPA  were  using  Section  119  indemnifica¬ 
tion  for  their  cleanup  contractors.  Rather,  federal 
agencies  were  indemnifying  their  response  action  con¬ 
tractors  using  indemnification  provisions  in  other  laws 
or  in  general  procurement  regulations.-'^ 

However,  it  is  unclear  whether  federal  agen¬ 
cies  are  authorized  to  use  indemnifications  other  than 
Section  119  indemnification  for  cleanups  conducted 
under  their  CERCLA  authority.  In  EPA's  most  recent 
policy  on  indemnification  of  Superfund  contractors,  EPA 
stated  that  no  indemnification  other  than  Section  119 
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indemnification  could  be  used  by  EPA  to  protect 
response  action  contractors.—"^  EPA  concluded  that 
CERCLA  Section  119  is  the  sole  authority  Congress  pro¬ 
vided  for  CERCLA  indemnifications  and  that  other  statu¬ 
tory  indemnifications  or  the  use  of  agencies'  general 
procurement  authorities  is  impermissible. 

EPA  stated  further  that  federal  agencies  that 
indemnify  response  action  contractors  under  CERCLA 
authority  must  ensure  that  their  indemnifications  are 
not  inconsistent  with  EPA  guidelines.  In  support  of 
this  assertion,  EPA  referred  to  CERCLA  Section 
120(a)(2)  which  provides  generally  that  all  rules, 
guidelines  and  criteria  established  by  EPA  under  CERCLA 
also  apply  to  federal  agency  cleanups. 

The  GAO  has  agreed  that  Section  119  authority 
must  be  used  by  other  federal  agencies  to  indemnify 
contractors  cleaning  up  federal  facilities  under 
CERCLA.  According  to  the  GAO,  the  specific  indemnifi¬ 
cation  authority  provided  in  CERCLA,  with  the 
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conditions  and  limitations  stipulated  by  Congress, 

supersedes  any  general  indemnification  authority  under 

8  / 

which  federal  agencies  might  previously  have  acted. - 

Nevertheless,  it  appears  likely  that  federal 
agencies  will  contest  the  EPA  and  GAO  view  of  their 
indemnification  authority.  Federal  agencies  have  found 
other  contract  authority  more  flexible  and  more  famil¬ 
iar,  and  have  typically  used  these  authorities  to 
indemnify  cleanup  contractors  —  including  response 
action  contractors  under  Superfund.  Moreover,  there  is 
no  suggestion  in  SARA's  text  or  legislative  history 
that  Congress  intended  the  provisions  of  Section  119  to 
be  exclusive.  It  is  a  fundamental  rule  of  statutory 
construction  that  statutes  should  be  reconciled  to  the 
extent  possible  and  that  where  two  provisions  are  capa¬ 
ble  of  coexistence,  each  must  be  regarded  as 

9/  ... 

effective.-  Thus,  federal  agencies  may  maintain  that 

they  may  choose  among  available  sources  of 
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indemnification,  and  use  the  one  that  best  addresses 
the  risks  at  issue. 

Finally,  while  it  may  make  sense  for  EPA's 
indemnification  authority  to  be  limited  to  CERCLA  Sec¬ 
tion  119,  it  does  not  necessarily  follow  that  the 
authority  of  other  agencies  should  be  so  limited.  EPA 
is  always  an  innocent  party  with  respect  to  a  cleanup. 
It  is  not  a  potentially  responsible  party  and  had  no 
role  in  creating  the  contamination.  On  the  other  hand, 
federal  agencies  are  potentially  responsible  parties 
and  caused  or  were  responsible  for  the  contamination  at 
issue.  Thus,  the  appropriate  level  of  risk-sharing  may 
be  very  different  for  contractors  working  for  EPA  and 
those  working  for  other  federal  facilities. 

Thomas  Baca,  the  Deputy  Assistant  Secretary 
of  Defense  for  Environment,  recognized  this  point  in 
testimony  before  the  House  Armed  Services  Committee's 
Defense  Environmental  Restoration  Panel.  He  acknowl¬ 
edged  that  with  respect  to  contractor  cleanups  at 
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federal  facilities,  "we  are  not  talking  about  an 
independent  contractor  disposing  of  its  own  waste,  but 
more  an  agent  of  the  government  dealing  with  DOD  waste, 
at  DOD  locations  under  DOD  control.  Because  of  this 
different  situation  from  EPA,  we  did  not  believe  that 
the  original  EPA  formula  for  Section  119  indemnifica¬ 
tion  was  appropriate  for  our  needs.  It  may  well  be 
necessary,  because  of  our  unique  circumstances,  to 
adopt  risk-sharing  mechanisms  outside  of  [Section 
119]."—^ 


2.  Pub.  L.  85-804  Indemnity.  Another  type  of 
indemnity  available  to  government  contractors  is  found 
under  the  National  Defense  Contracts  Act,  Pub.  L. 
85-804. The  statutory  authorization  under  the  Act 
provides  for  the  broadest  contractual  indemnity  permis¬ 
sible  under  federal  law,  and  because  it  would  largely 
eliminate  the  risks  faced  by  contractors,  has  taken  on 
almost  mythic  proportions.  Indeed,  Pub.  L.  85-804 
indemnification  has  the  essential  elements  of  myth  -- 
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it  is  extremely  powerful  and,  at  least  with  respect  to 
cleanup  contracts,  there  is  substantial  doubt  as  to  its 
existence. 


Executive  Order  10789  implementing  Pub.  L. 
85-804  permits  the  President  to  authorize  any  depart¬ 
ment  or  agency  of  the  government  which  exercises  func¬ 
tions  in  connection  with  the  national  defense,  to  enter 
into  contracts  whenever  the  agency  deems  such  action 
would  facilitate  the  national  defense.  Unlike  most 
other  indemnifications.  Pub.  L.  85-804  is  not  subject 
to  the  availability  of  appropriated  funds,  provided  the 
losses  arise  out  of  risks  that  the  agency  determines 
are  unusually  hazardous  or  nuclear  in  nature. 

Pub.  L.  85-804  indemnification  must  be 
approved  in  advance  by  an  official  at  the  level  of  the 
Secretary  of  the  military  department,  and  any  contrac¬ 
tual  provision  may  require  the  indemnified  contractor 
to  provide  financial  protection  of  a  type  and  in  an 
amount  determined  to  be  appropriate  by  the  agency.  In 
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making  that  determination,  the  official  is  to  take  into 
account  the  availability,  costs  and  terms  of  private 
insurance,  self-insurance,  and  other  proof  of  financial 
responsibility. 

The  contractual  indemnification  itself  is 
very  broad  and  applies  to  any  losses  not  compensated  by 
insurance,  including  (a)  reasonable  expenses  of  litiga¬ 
tion  and  settlement;  (b)  third-party  claims  for  death, 
personal  injury  or  property  damage;  (c)  loss  or  damage 
to  the  property  of  the  contractor;  (d)  loss  to  or  dam¬ 
age  to  government  property;  and  (e)  claims  arising  from 
indemnification  agreements  between  the  contractor  and 
its  subcontractors.  The  indemnification  agreement 
between  the  United  States  and  the  contractor  will  not, 
however,  cover  claims  or  losses  caused  by  willful  mis¬ 
conduct  or  lack  of  good  faith  on  the  part  of  the  con¬ 
tractors'  directors  or  officers. 

Very  few  indemnifications  have  been  granted 
under  Pub.  L.  85-804  for  any  purpose,  and  the  grant  of 
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85-804  indemnification  to  cleanup  contractors  is  virtu¬ 
ally  unprecedented.  However,  there  is  some  evidence 
that  agencies  are  beginning  to  use  this  broad  and  flex¬ 
ible  tool  in  the  context  of  cleanup  contracts.  EG&G 
recently  received  this  indemnification  from  DOE  for 
non-nuclear  environmental  risks  arising  out  of  its 
activities  at  DOE's  Rocky  Flats  plant.  Similarly,  the 
Secretary  of  the  Army  recently  authorized  broad  Pub.  L. 
85-804  indemnity  for  ammunition  plant  contracts  at 
government-owned-contractor-operated  (GOCO)  facilities 
to  protect  the  operating  contractors  against  environ¬ 
mental  liabilities. 

The  increased  willingness  of  federal  agencies 
to  use  Pub.  L.  85-804  indemnification  for  defense  and 
energy  cleanup  work  has  not  gone  unnoticed.  For  exam¬ 
ple,  Congressman  John  Dingell,  Chairman  of  the  House 
Energy  and  Commerce  Committee,  rather  pointedly  criti¬ 
cized  DOE'S  grant  of  this  indemnification  for  work  to 
be  performed  at  Rocky  Flats  stating  that  he  was  unaware 
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that  DOE  cleanups  involved  a  necessary  function  to 
facilitate  the  prosecution  of  war,  as  required  under 
Pub.  L.  85-804.  Nevertheless,  it  is  unclear  whether 
Pub.  L.  indemnification  was  intended  to  be  so  narrowly 
confined.  In  fact,  most  agencies  —  including  many 
with  no  direct  connection  with  defense  activities  — 
can  grant  Pub.  L.  85-804  indemnification. 

The  Government  Printing  Office,  Tennessee 
Valley  Authority,  General  Services  Administration, 
Department  of  Commerce,  and  numerous  other  federal 
agencies  are  authorized  to  grant  this  indemnification. 
Indemnity  clauses  are  regularly  used  in  the  contracts 
of  the  National  Aeronautic  and  Space  Administration 
(NASA)  that  may  potentially  involve  unusually  hazardous 
risks.  Indemnification  covers  both  commercial  and 
defense  activities  of  the  government. 

Similarly,  Pub.  L.  85-804  indemnification  has 
been  granted  by  the  Federal  Aviation  Administration 
(FAA)  in  its  contracts  to  reprogram  computers  used  by 
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air  traffic  controllers.  The  memorandum  decision 
underlying  the  authorization  for  indemnities  recognized 
the  potential  for  major  liability  arising  out  of  avia¬ 
tion  accidents,  and  acknowledged  that  the  contract 
would  not  be  undertaken  unless  indemnity  were  provided. 
The  FAA's  memorandum  of  decision  simply  includes  a 
finding  that  the  project  to  reprogram  computers  for 
civil  aviation  would  advance  national  defense  func¬ 
tions.  However,  the  relationship  between  civil  avia¬ 
tion  software  and  defense  activities  appears  more  tenu¬ 
ous  than  the  relationship  between  environmental  resto¬ 
ration  activities  and  the  national  defense. 

Federal  agencies  have  historically  used  con¬ 
siderable  discretion  and  flexibility  in  determining 
whether  a  particular  indemnification  would  advance  the 
national  defense,  and  would  address  unusually  hazardous 
risks.  With  respect  to  federal  facility  cleanup  activ¬ 
ities,  it  seems  likely  that  granting  of  85-804  indemni¬ 
fication  would  be  proper.  The  cleanup  of  Fernald, 
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Savannah  River,  Rocky  Flats,  and  other  operating 
nuclear  weapons  plants  furthers  the  national  defense  by 
improving  the  facilities  and  their  effectiveness  in 
defense  production  activities,  ensuring  compliance  with 
ongoing  environmental  laws,  and  re- insti 11 ing  public 
trust  in  defense  activities  generally.  Cleanup  activi¬ 
ties  appear  reasonably  related  to  military  operations 
and  defense  readiness,  and  activities  taken  in  support 
of  those  functions  would  appear  to  "facilitate  the 
national  defense." 

With  respect  to  the  nature  of  the  hazard,  it 
seems  clear  that  cleanup  activities  involve  unusually 
hazardous  or  nuclear  risks.  The  Senate  Report  on  Pub. 
L.  85-804  underscored  that  government  contracts  may 
involve  "a  substantial  element  of  risk,  giving  rise  to 
the  possibility  of  an  enormous  amount  of  claims.  It 
is,  therefore,  the  position  of  military  departments 
that  to  the  extent  that  commercial  insurance  is 
unavailable,  the  risk  in  such  a  case  should  be  borne  by 


-20- 


In  its  annual  reports  to  Con- 


12/ 

the  United  States." — ' 
gress  on  contract  actions  taken  pursuant  to  Pub.  L. 
85-804,  DOD  has  repeatedly  emphasized  that  indemnifica¬ 
tions  may  be  used  in  cases  of  claims  for  injury  or 

property  damage  arising  from  such  high-risk  activities 
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as  "performance  in  hazardous  areas."— 

It  seems  likely  that  federal  facility  clean¬ 
ups  meet  the  criteria  of  unusually  hazardous  risks  as 
contemplated  by  Congress.  DOD  and  DA  facilities,  par¬ 
ticularly  those  listed  on  the  NPL,  are  among  the  most 
heavily  contaminated  facilities  in  the  country. 

Cleanup  activities  present  the  risk  of  harm  to  workers 
at  the  plant,  and  residents  near  the  plant.  In  the 
event  of  a  release,  the  potential  claimants  could  be 
numerous,  and  the  potential  damages  catastrophic  and  in 
excess  of  any  reasonably  obtainable  insurance  limits. 

In  addition,  claims  could  arise  for  years  after  the 
activity  is  completed. 
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Thus,  Pub.  L.  85-804  indemnification  —  which 
is  not  limited  in  time  or  by  available  appropriations 
—  appears  appropriate  to  cover  cleanup  risks.  The 
recent  DOD  and  DOE  initiatives  to  grant  this  indemnifi¬ 
cation  may  signal  their  recognition  that  it  provides  a 
flexible  approach  to  protect  cleanup  contractors  from 
the  risks  of  liability  arising  under  remediation 
contracts . 


3.  Third-Party  Liability  Clause.  Perhaps  the 
most  common  contractual  device  used  by  agencies  to  pro¬ 
tect  contractors  from  liability  is  not  a  statutory 
indemnification,  but  simply  a  common  provision  found  in 
the  Federal  Acquisition  Regulations.  In 
cost-reimbursement  contracts,  the  government  ordinarily 
agrees  to  reimburse  the  contractor  for  certain 
third-party  liabilities.  The  "Insurance-Liability  to 
Third  Persons"  clause  used  in  cost-reimbursement  con¬ 
tracts  provides  that  the  contractor  will  be  reimbursed 

14/ 

for  uninsured  liabilities  to  third  parties. — 
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In  general,  the  clause  provides  that  the  con¬ 
tractor  shall  be  reimbursed  for  liabilities  to  third 
parties  for  loss  of  or  damage  to  property  or  for  death 
or  bodily  injury  not  compensated  by  insurance  arising 
out  of  the  performance  of  the  contract,  whether  or  not 
caused  by  the  negligence  of  the  contractor.  Both  DOE 
and  DOD  frequently  use  this  clause  to  provide  protec¬ 
tion  to  their  cleanup  contractors.  However,  as  noted 
below,  this  clause  does  not  protect  cleanup  contractors 
from  all  risks  of  loss. 

This  clause  encompasses  claims  by  private 
parties  against  the  contractor  under  traditional  tort 
theories,  such  as  trespass,  nuisance,  strict  liability, 
and  negligence  for  property  damage  and  personal  injury 
suffered  by  the  claimant.  Thus,  a  contractor  would  be 
reimbursed  for  liabilities  associated  with  claims 
brought  by  neighbors  whose  properties  are  polluted 
because  of  air  or  groundwater  contamination  caused  by 
the  contractor's  activities.  This  clause  would  also 
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reimburse  the  contractor  for  injuries  to  its  employees, 
above  workers'  compensation,  arising  from  performance 
of  the  contract.  The  clause  applies  even  if  damages 
are  caused  by  the  negligence  of  the  contractor.—^ 

However,  coverage  is  limited  in  other 
respects.  The  Third-Party  Liability  clause  does  not 
reimburse  the  contractor  for  fines  and  penalties.  Sec¬ 
ond,  the  Third-Party  Liability  clause  excludes  recovery 
of  amounts  for  which  appropriated  funds  are  not  avail¬ 
able.  As  noted  earlier,  the  Anti-Deficiency  Act  pro¬ 
hibits  a  federal  agency  from  contractually  obligating 
the  government  to  pay  amounts  which  exceed  available 
appropriations.  The  Comptroller  General  has  held  that 
an  indemnity  provision  which  subjects  the  government  to 
indefinite  and  uncertain  liabilities  violates  this 
Act.— Thus,  the  liability  clause  excludes  recovery 
of  amounts  for  which  appropriated  funds  are  not 
available . 
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Third,  a  contractor  that  has  completed  per¬ 
formance  and  claims  indemnification  under  this  contract 
clause  could  face  the  argument  that  it  was  released 
from  its  indemnification  obligation.  The  "allowable 
cost  and  payment"  clause  in  cost-reimbursement  con¬ 
tracts  requires  the  contractor  to  execute  a  release 
discharging  the  government  from  all  liabilities  and 
claims,  with  certain  specified  exceptions.  Claims  that 
are  not  known  to  the  contractor  are  excepted  for  a 
six-year  period.—^ 

Under  this  clause,  then,  the  contractor  would 
not  be  able  to  recover  costs  arising  from  any  liabili¬ 
ties  known  at  the  time  of  the  release  unless  such  lia¬ 
bilities  have  been  specifically  excepted  from  the 
release.  To  be  effective,  an  exception  must  be  spe¬ 
cific  as  to  substance  and  amount  and  cannot  be  vague 
and  general.  More  important,  the  contractor  will  only 
be  able  to  recover  for  liabilities  which  were  unknown 
at  the  time  of  the  release  if  proper  notice  of  such 
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liabilities  is  given  within  six  years  after  the  release 
or  final  payment,  whichever  is  earlier.  The  six-year 
time  limit  is  particularly  important  in  light  of  the 
delays  associated  with  the  development  of  many  ill¬ 
nesses  related  to  exposure  to  hazardous  substances. 

Because  some  losses  may  not  become  manifest 
for  20-30  years  after  the  end  of  the  contract,  the  con¬ 
tractor's  right  to  reimbursement  under  the  liability 
clause  may  be  extinguished  before  a  third-party  mani¬ 
fests  an  illness  attributable  to  exposure  during  con¬ 
tract  performance.  The  six-year  limit  might  also  pre¬ 
clude  a  contractor  from  recovering  losses  arising  from 
cleanup  costs  imposed  by  third  parties,  since  environ¬ 
mental  contamination  may  not  become  evident  until 
decades  after  the  work  is  completed. 

Fourth,  the  third-party  liability  clause  con¬ 
tains  an  exclusion  for  liabilities  for  which  the  con¬ 
tractor  is  otherwise  responsible  under  the  express 
terms  of  the  contract.  Both  DOD  and  DOE  cleanup 
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contracts  often  include  provisions,  tasks,  or  specifi¬ 
cations  that  expressly  place  responsibility  for  some 
matters  —  including  environmental  compliance  —  on  the 
contractor,  and  thus  fall  outside  the  scope  of  the 
third-party  liability  clause. 

Fifth,  the  liability  clause  is  limited  to 
"third-party"  claims.  One  significant  potential  lia¬ 
bility  faced  by  contractors  engaged  in  decontamination 
activities  at  federal  facilities  is  not  from  tradi¬ 
tional  third-party  tort  claims,  but  liability  for 
claims  asserted  by  public  entities,  such  as  local, 
state  and  federal  entities  for  cleanup  of  contamination 
caused  or  aggravated  by  the  contractor. 

It  is  unclear  whether  claims  by  regulatory 
entities  would  be  considered  third-party  claims. 
Although  claims  brought  by  state  regulatory  entities  to 
compel  cleanup  of  property  presumably  would  be  viewed 
as  third  party  claims,  it  is  questionable  whether 
cleanup  orders  brought  by  federal  entities  such  as  EPA 
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or  DOE  would  be  "third-party"  claims  subject  to 
reimbursement . 

Finally,  the  clause  will  only  reimburse  a 
contractor  for  liabilities  to  third  parties  for  loss  of 
or  damage  to  property.  Even  if  a  government  agency  is 
viewed  as  a  third-party,  it  is  unclear  whether  a  suit 
for  damages  or  injunctive  relief  to  require  the  con¬ 
tractor  to  clean  up  property  contaminated  during  the 
course  of  work  would  constitute  liability  for  loss  of 
or  damage  to  property.  Some  courts  might  rule,  as  they 
have  in  the  context  of  CERCLA  damages,  that  cleanup 
costs  are  not  property  damages.  For  example,  the 
courts  currently  disagree  whether  cleanup  costs  consti¬ 
tute  damages  within  the  meaning  of  a  liability  insur¬ 
ance  policy  requiring  the  insurer  to  pay  damages  that 
the  insured  becomes  legally  obligated  to  pay  because  of 
property  damage. —  The  principles  underlying  this 

controversy  may  resurface  in  the  context  of  the 
third-party  liability  clause. 
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4. 


Nuclear  Hazards  Indemnity  (Pr ice-Anderson 


Act) .  Contractors  and  subcontractors  working  for  DOE 
are  provided  broad  statutory  protection  from  losses 
caused  by  nuclear  hazards.  The  Pr ice-Anderson  Amend¬ 
ments  of  1988  requires  that  DOE  enter  into  agreements 
of  indemnification  with  any  person  who  may  conduct 

activities  under  a  contract  with  the  Agency  that 
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involves  the  risk  of  public  liability. —  The  term 
"public  liability"  is  defined  broadly  by  the  Act  to 
mean  any  legal  liability  arising  out  of  or  resulting 
from  a  nuclear  incident,  excluding  workmen's  compensa¬ 
tion  claims  and  certain  other  risks. 

The  term  "nuclear  incident"  is  defined  by  the 
Act  to  mean  any  occurrence  causing  bodily  injury,  sick¬ 
ness,  disease  or  death,  or  loss  of  or  damage  to  prop¬ 
erty,  or  loss  of  use  of  property  arising  out  of  or 
resulting  from  the  radioactive,  toxic,  explosive  or 
other  hazardous  properties  of  "source,"  "special 
nuclear,"  or  "by-product  material."  These  materials 
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are,  in  turn,  defined  by  the  Atomic  Energy  Act. —  In 
general,  they  include  nuclear  materials  used,  produced 
or  made  radioactive  through  nuclear  fission. 


r 


DOE  contractor  and  subcontractors  are  indem¬ 
nified  for  all  legal  liability  arising  out  of  a  con¬ 
tract  activity,  without  any  deductible,  shared  liabil¬ 
ity,  or  other  condition  on  recovery.  Indemnification 
extends  to  all  losses,  including  those  arising  from 
innocent  non-negligent  acts,  as  well  as  negligence  and 
willful  or  intentional  acts.  Legal  costs  are  included 
in  the  amount  of  indemnification.  Finally,  the  indem¬ 
nification  is  not  affected  by  the  completion,  termina¬ 
tion,  or  expiration  of  the  contract,  and  indemnifica¬ 
tion  will  extend  through  any  period  in  which  a  claim 
can  be  brought.  The  cap  on  a  nuclear  incident  involv¬ 
ing  commercial  plants  and  DOE  facilities  is  approxi¬ 
mately  $7  billion. 


The  principal  limitation  on  a  contractor’s 
right  to  recover  under  the  Price-Anderson 
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indemnification  is  the  requirement  that  liability  must 
arise  out  of  or  result  from  a  nuclear  incident.  Thus, 
the  applicability  of  Price-Anderson  to  waste  cleanup 
activities  depends  on  the  event  that  gives  rise  to  lia¬ 
bility.  Damages  caused  by  radioactive  materials  fall 
fully  within  Price-Anderson  indemnification.  If  a 
release  of  radioactive  material  causes  personal  injury 
or  property  damage,  Price-Anderson  applies.  Damages 
that  do  not  a-ls.e  from  radioactive  materials  are  not 
covered  by  t.ie  indemnification. 

Damages  arising  from  environmental  contamina¬ 
tion  caused  by  a  release  of  mixed  hazardous  and  radio¬ 
active  materials  present  a  more  complicated  scenario. 
Logically,  Price-Anderson  indemnification  should  extend 
to  the  damage  and  loss  caused  by  the  radioactive  mate¬ 
rial  component  of  the  mix.  However,  statutory  treat¬ 
ment  becomes  less  certain  where  there  is  a  common 
radioactive/non-radioactive  cause.  Where  there  is  a 
release  of  mixed  waste  (e.q. ,  radiologically 
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contaminated  metals),  damages  due  to  the  radiological 
element  probably  would  be  covered  while  damages  due  to 
the  non-radiological  component  would  not  (assuming  that 
damages  can  be  distinguished).  Since  there  has  not  yet 
been  a  DOE  contractor  Price-Anderson  claim  related  to 
waste  activities,  these  mixed  waste  scenarios  have  not 
been  tested  in  courts,  nor  has  DOE  addressed  these 
issues  in  formal  guidance. 

The  scope  of  the  Price-Anderson  indemnifica¬ 
tion  is  ambiguous  in  two  other  respects.  First,  while 
Price-Anderson  indemnification  clearly  applies  to  tort 
injuries  arising  from  a  nuclear  incident  such  as  per¬ 
sonal  injury  and  property  damage,  it  is  not  clear 
whether  it  indemnifies  DOE  contractors  for  environmen¬ 
tal  cleanup  costs.  The  broad  definition  of  "public 
liability"  in  the  statute  would  appear  to  include 
cleanup  costs.  Cleanup  costs  arguably  would  be  public 
liability  arising  out  of  a  nuclear  incident  that  causes 
damage  to  or  loss  of  property.  Moreover,  the 
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indemnification  for  DOE  contractors  expressly  includes 
damage  to  property  at  the  site.  Finally,  the  apparent 
legislative  intent  to  indemnify  contractors  broadly  for 
all  nuclear  risks  incurred  during  contract  activities 
on  behalf  of  DOE  suggests  that  such  liabilities  are 
covered. 


Nevertheless,  the  issue  remains  unclear.  The 
Act  and  its  legislative  history  appear  to  be  directed 
toward  indemnifying  contractors  for  common  law  tort 
liability,  and  not  liability  arising  from  environmental 
remediation  suits  asserted  by  state  and  federal  agen¬ 
cies.  Moreover,  the  indemnification  for  damage  to  gov¬ 
ernment  property  does  not  clearly  apply  to  environmen¬ 
tal  costs  such  as  soil  and  groundwater  contamination. 
DOE  has  not  addressed  this  issue  in  an  order  or  general 
guidance  although  it  is  apparently  DOE  policy  that 

cleanup  costs  are  not  addressed  by  Price-Anderson 
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indemni f icat ion. — 
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The  same  uncertainty  surrounds  fines  and  pen¬ 
alties.  It  is  uncertain  whether  fines  and  penalties 
arising  from  a  nuclear  incident  fall  within  the  scope 
of  Price-Anderson.  While  it  is  clear  that 
Pr ice-Anderson  indemnification  does  not  cover  civil  and 
criminal  penalties  arising  from  violations  of  nuclear 
safety  rules,  it  is  unclear  whether  other  fines  and 
penalties  that  may  be  levied  by  state  or  federal  agen¬ 
cies  would  be  considered  public  liability  within  the 
scope  of  Price-Anderson.  Again,  DOE  has  not  addressed 
this  issue  in  any  guidance,  although  DOE's  general  pol¬ 
icy  appears  to  be  that  indemnification  for  fines  and 
penalties  is  contrary  to  public  policy.  Instead,  DOE 
appears  to  address  fines  and  penalties  within  its  rules 
governing  allowable  costs.  These  rules  generally  make 
fines  and  penalties  unallowable  unless  the  acts  giving 
rise  to  them  resulted  from  a  term  or  condition  of  the 
contract,  or  were  performed  at  the  direction  of  the 
contracting  officer.  FAR  S  31.205-15. 
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5. 


tor.  Recently,  DOE  established  a  new  category  of  envi¬ 
ronmental  restoration  management  contracts  (ERMC)  to 
oversee  remediations  at  its  facilities.  ERMCs  are 
management-only  contractors  working  with  DOE  under 
cost-reimbursement  plus  award  fee  contracts.  The  first 
ERMC  has  been  proposed  for  the  Feed  Materials  Produc¬ 
tion  Center  (FMPC)  near  Fernald,  Ohio.  The  contractor 
will  be  responsible  for  management  of  assessment  and 

remediation  tasks,  as  well  as  radioactive  decontamina- 
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tion  and  decommissioning. — This  contract  is  expected 
to  play  an  important  role  in  setting  standards  and 
requirements  that  must  be  met  by  future  DOE  cleanup 
contractors . 

The  request  for  proposal  for  the  ERMC  at 
Fernald  includes  a  variety  of  mechanisms  that  limit  a 
contractor's  environmental  liability.  First,  the  con¬ 
tract  responds  to  longstanding  contractor  requests  for 
protection  from  preexisting  contamination  by 
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indemnifying  the  contractor  from  all  liability  (includ¬ 
ing  penalties  and  strict  liability  suits)  arising  from 
acts  or  failures  to  act  on  the  part  of  any  person  which 
occurred  before  the  contractor  assumes  responsibility 
for  the  site.  To  the  extent  that  acts  or  omissions  of 
the  contractor  cause  any  fine  or  add  to  the  amount  of 
any  fine  or  penalty  that  resulted  from  preexisting  con¬ 
ditions,  the  contractor  will  be  responsible.  In  addi¬ 
tion,  the  contract  incorporates  the  Pr ice-Anderson 
indemnification.  DOE  agreed  to  indemnify  the  contrac¬ 
tor  from  all  public  liability  arising  out  of  activities 
under  the  contract. 

The  contract  does,  however,  identify  certain 
unallowable  environmental  costs.  In  general,  environ¬ 
mental  costs  incurred  by  the  contractor  to  remedy  dam¬ 
age  caused  by  the  contractor's  activity  or  inactivity, 
or  for  which  it  has  been  administratively  or  judicially 
determined  to  be  liable,  are  presumed  to  be  unallowable 
if  DOE  was  not  responsible  for  the  damage.  For  such 
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costs  to  be  considered  allowable,  the  contractor  mt  t 
demonstrate  that  it  was  performing  the  contract  at  the 
time  the  conditions  requiring  cleanup  were  created  and 
performance  of  the  contract  contributed  to  the  creation 
of  the  conditions  requiring  cleanup;  that  it  was  con¬ 
ducting  its  activities  prudently  and  in  accordance  with 
appropriate  environmental  laws;  and  that  it  acted 
promptly  and  reasonably  to  prevent  and  minimize  the 
damage  and  costs  associated  with  the  damage. 

Similarly,  the  contract  identifies  certain 
"avoidable"  costs  which  are  also  unallowable  under  the 
contract.  For  example,  avoidable  costs  include  direct 
costs  that  are  incurred  by  the  contractor  without  any 
fault  of  DOE,  exclusively  as  a  result  of  the  contrac¬ 
tor's  negligence  or  willful  misconduct.  Similarly, 
avoidable  costs  include  losses  resulting  from  damage 
to,  destruction  of  or  loss  of  government  property  as  a 
result  of  contractor  negligence  or  willful  misconduct. 
Such  costs  must  arise  from  work  clearly  within  the 
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contractor's  sole  and  exclusive  control  and  result  from 
acts  which  the  contractor  could  have  avoided  through 
the  exercise  of  reasonable  care. 

Finally,  avoidable  costs  also  include  certain 
unallowable  environmental  costs.  Such  costs  are  avoid¬ 
able  when  the  work  is  clearly  within  the  sole  and 
exclusive  control  of  the  contractor;  the  increased 
costs  or  expenses  result  from  the  negligence  or  willful 
misconduct  of  the  contractor;  and  DOE  is  not  responsi¬ 
ble  in  any  way  for  the  act  or  omission  which  resulted 
in  the  additional  cost. 

While  the  avoidable  and  unallowable  cost  pro¬ 
visions  would  appear  to  expose  contractors  to  substan¬ 
tial  risk  in  the  event  that  they  deviate  from  the  stan¬ 
dard  of  care  which  a  reasonable  contractor  would  exer¬ 
cise,  the  contractors*  potential  financial  losses  are 
capped  in  the  contract.  Borrowing  from  a  concept  from 
its  accountability  rule  for  management  and  operating 
(M&O)  contractors,  DOE  decided  to  place  a  ceiling  on 
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ERMC's  environmental  liabilities.  The  government  has 
limited  a  contractor's  liability  for  avoidable  environ¬ 
mental  costs  to  the  amount  of  the  actual  award  fee 
earned  and  the  actual  basic  fee  earned  under  the  con¬ 
tract  (or  the  amount  of  six  months  of  fixed  fees  in  the 
case  of  a  cost-plus  fixed-fee  contract)  in  the  evalua¬ 
tion  period  when  the  event  or  events  which  lead  to  the 
imposition  of  the  costs  of  liabilities  occurred. 
Avoidable  costs  will  first  be  taken  from  the  award  fee 
and  if  avoidable  costs  surpass  the  award  fee,  the  bal¬ 
ance  will  be  deducted  from  the  basic  fee. 

The  Fernald  proposal  does  not  provide  a 
rationale  for  its  limitation  on  liability.  However, 
the  structure  of  the  proposal  closely  resembles  DOE's 
final  accountability  rule  for  its  M&O  contractors.  In 
that  rule,  DOE  also  capped  the  total  liability  of  its 
contractors,  explaining  that  an  indefinite  or  incalcu¬ 
lable  exposure  would  discourage  contractors  from 
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,  23/ 

undertaking  such  work. —  The  ERMC  proposal  appears  to 
reflect  this  same  concern. 

Conclusion 

Cleanup  contractors  view  federal  facility  work  as 
a  lucrative  growth  market  but  one  that  carries  signifi¬ 
cant  risk.  Sites  may  contain  radioactive,  chemical  and 
mixed  waste  that  present  a  significant  public  health 
threat.  The  technologies  of  hazardous  waste  remedia¬ 
tion  are  new  and  evolving.  They  do  not  always  work  and 
are  always  subject  to  second-guessing. 

The  inherently  risky  nature  of  the  work  is  com¬ 
pounded  by  expansive  theories  of  environmental  liabil¬ 
ity.  Under  strict  joint  and  several  principles,  con¬ 
tractors  can  find  themselves  liable  for  all  costs  aris¬ 
ing  from  environmental  contamination,  irrespective  of 
the  reasonableness  of  the  initial  activity.  Contrac¬ 
tors  are  often  attractive  targets  of  suits  because  they 
are  solvent  and  because  the  federal  government 
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routinely  raises  claims  of  sovereign  immunity  or  other 
defenses  to  suits. 

EPA  and  federal  agencies  are  struggling  to  find  an 

appropriate  formula  to  ensure  contractor  accountability 

and  careful  performance,  yet  also  protect  the  contrac- 

24/ 

tor  from  catastrophic  liability. —  The  parties  recog¬ 

nize  that  existing  generic  indemnifications  are  flawed 
or  incomplete  and  that  specially  tailored  contract  pro¬ 
visions  which  provide  a  mix  of  indemnifications,  insur¬ 
ance,  award  fee  incentives  and  allowable  cost  rules  are 
often  appropriate  to  address  environmental  liabilities 
at  a  site.  The  new  DOE  ERMC  contract  provision  {like 
its  predecessor  M&O  contract  provisions)  represents  the 
most  recent  approach  to  this  problem.  While  it  dis¬ 
pleases  some  contractors  (who  prefer  broad  Pub.  L. 
85-804  protection)  and  Congressional  critics  (who 
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prefer  CERCLA  Section  119  with  its  attendant  limits), 
it  represents  the  most  refined  attempt  to  achieve  this 
balance  between  accountability  and  limited  liability. 
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University  of  Tennessee  Waste  Management  Research 
and  Education  Institute,  Hazardous  Waste  Remedia¬ 
tion:  The  Task  Ahead  (Dec.  1991). 

DOE,  Environmental  Restoration  and  Waste  Manage¬ 
ment  Five-Year  Plan,  60-61  (Aug.  1991). 

31  U.S.C.  SS  1341-1342. 

EPA's  initial  proposed  guidelines  did  not  please 
the  contracting  community.  Coverage  was  limited 
to  10  years  and  a  sliding  scale  of  deductibles  was 
imposed.  A  $10,000  occurrence  deductible  would 
buy  $1  million  in  coverage  and  a  $3.5  million 
deductible  would  buy  the  maximum  coverage  of  $50 
million.  EPA,  Proposed  Policy  on  Indemnification 
of  Superfund  Contractors,  54  Fed.  Reg.  46012  (Oct. 
31,  1989). 
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EPA,  Report  on  the  Results  of  the  EPA-Sponsored 
Consultative  Process  on  the  Proposed  Guidance  for 
Section  119  of  CERCLA,  As  Amended  (Feb.  1991). 

United  States  Government  Accounting  Office: 
Superfund:  Contractors  Are  Being  Too  Liberally 
Indemnified  By  The  Government  (GAO  Report)  (Sept. 
19,  1989). 

EPA,  Proposed  Policy  on  Indemnification  of  Super¬ 
fund  Contractors,  54  Fed.  Reg.  46,022  (Oct.  31, 
1989) . 

GAO  Report  at  25-26. 

Watt  V.  Alaska.  451  U.S.  259  (1981);  Nevada  v. 
Watkins.  914  F.2d  1545  (9th  Cir.  1990). 


Testimony  of  Thomas  E.  Baca,  Deputy  Assistant  Sec¬ 
retary  of  Defense  for  Environment,  before  the 
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Footnote  continued  from  previous  page. 

House  Arms  Services  Committee  Defense  Environmen¬ 
tal  Restoration  Panel  (April  24,  1991). 

50  U.S.C.  SS  1431-1435. 

Senate  Rep.  No.  2281,  85th  Cong.  2d  Sess.  2 
(1958) . 

13/ 

—  DOD  Annual  Report  to  Congress  on  Extraordinary 
Relief  Under  Pub.  L.  85-804  (1990). 

14/ 

—  FAR  S  52.228-7.  "Government  Property"  and  "Lia¬ 
bility  for  the  Facilities"  clauses  also  provide 
contractual  remedies  for  some  cleanup  costs.  FAR 
S  52.245-5(g) (6) ;  52.245-8(g).  However,  recovery 
under  these  clauses  implicates  many  of  the  same 
problems  discussed  in  this  section. 
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While  the  liability  clause  provides  a  basis  for 
the  recovery  of  losses  caused  by  the  negligence  of 
any  subcontractor  employee,  or  the  willful  miscon¬ 
duct  of  low-level  employees,  liability  resulting 
from  "bad  faith"  or  "willful  misconduct"  of  man¬ 
agement  personnel  is  expressly  excluded.  The 
Board  of  Contract  Appeals  in  McDonnell -Doug las 
Corporation.  68-1  B.C.A.  (CCH)  f  7021  at  32,445 
(April  25,  1968),  held  that  "willful  misconduct" 
describes  more  than  gross  negligence  and  requires 
conscious,  knowing  disregard  of  an  unreasonable 
risk. 

— ^  See  Assumption  by  Government  of  Contractor  Liabil¬ 
ity  to  Third  Persons-Reconsideration,  B-201072,  62 
Comp.  Gen.  361  (1983). 

— ^  FAR  Section  52.216-7. 


-46- 


18  / 

— See  Continental  Insurance  Companies  v.  NEPACCO, 

842  F.2d  977  (8th  Cir.),  cert,  denied.  109  U.S.  66 
(1988) . 

— ^  42  U.S.C.  S  2210(d).  DOE  also  has  non-statutory 

general  contract  authority  to  indemnify  contrac¬ 
tors  against  liability  for  uninsured  non-nuclear 
risks.  48  C.F.R.  S  950.7011(c).  DOE's  regula¬ 
tions  extend  protection  for  non-nuclear  risks 
through  the  "Litigation  and  Claims"  clause  in  48 
C.F.R.  S  970.5204-31.  This  indemnity  is,  however, 
subject  to  the  availability  of  appropriated  funds. 

— ^  42  U.S.C.  S  2014(2)  (source  material);  42  U.S.C. 

S  2014(e)  (by-product  material). 

21/ 

—  Conversation  with  Benjamin  McCrae  of  the  DOE 
Office  of  General  Counsel. 
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22/ 

—  DOE,  Request  for  Proposal  for  Environmental  Resto¬ 
ration  Management  Contractor  for  the  Fernald  Envi¬ 
ronmental  Management  Project  (Dec.  23,  1991). 

— ^  56  Fed.  Reg.  5068  (Feb.  7,  1991). 

24  / 

—  DOD  has  been  trying  for  several  years  to  draft  a 
government-wide  cost  principle  that  would  identify 
the  circumstances  under  which  contractors  could 
recover  environmental  costs.  A  proposed  FAR  pro¬ 
vision  has  proven  controversial  and  has  been  with¬ 
drawn  several  times  for  redrafting. 
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September  15,  1992 


The  Honorable  Les  Aspin 
Chairman 

Committee  on  Armed  Services 
U.S.  House  of  Representatives 
2120  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Sections  313  and  319  of  S.  3114,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993,  would  overturn  existing 
law  and  policies  concerning  indemnification  of  Superfund 
contractors  at  Department  of  Defense  (DOD)  installations.  We 
strongly  oppose  this  unwise  attempt  to  protect  contractors  at  the 
expense  of  the  taxpayers  through  unwarranted,  expanded 
indemnification. 

Section  313  would  grant  to  DOD  contractors  performing 
routine  cleanups  the  extremely  generous  indemnification 
historically  reserved  for  national  defense  efforts.  Under 
Section  313(a),  " [ejnvironmental  restoration  activities  at 
military  installations  and  former  military  installations  shall  be 
deemed  to  be  functions  that  facilitate  the  national  defense  under 
the  provisions  of  Public  Law  85-804  (50  U.S.C.  1431).” 

According  to  a  recent  legal  analysis  completed  by  the 
Congressional  Research  Service  (CRS),  the  legislative  history  of 
Public  Law  85-804  indicates  that  the  exceptional  protection  it 
provides  was  limited  to  "contracts  for  products  and  services 
clearly  linked  to  national  defense."  (See  enclosure)  The  CRS 
legal  analysis  finds  that  "Public  Law  85-804  does  not  extend  to 
indemnification  of  hazardous-waste  cleanup  contractors  where  the 
only  nexus  between  cleanup  and  the  national  defense  is  that  the 
contamination  was  caused  by  a  defense-related  activity,  or  occurs 
at  a  defense-related  facility."  The  legal  memorandum  concludes 
that  "Public  Law  85-804  .  .  .  falls  short  of  reaching  contractor 
indemnification  in  the  usual  case." 

Neither  the  Senate  Armed  Services  Committee  nor  the 
contracting  community  has  provided  a  compelling  justification  for 
the  expansion  of  this  extraordinary,  existing  authority  to  cover 
environmental  restoration  activities  at  current  and  former  DOD 
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installations.  Indeed,  at  the  vast  majority  of  these 
installations,  the  environmental  contamination  problems  are 
similar  to  typical  Superfund  sites. 

We  also  fear  that  extending  the  indemnification  authority  of 
Public  Law  85-804  to  DOD's  environmental  restoration  activities 
may  in  fact  jeopardize  national  security.  According  to  Senate 
Armed  Services  Committee  staff  and  the  OOD's  Office  of  General 
Counsel,  any  money  needed  to  pay  liability  claims  lodged  under 
Section  313  would  come  from  the  DOD's  regular  appropriations. 
Should  liability  claims  reach  extreme  levels,  we  are  concerned 
that  the  DOD's  own  programs  will  be  threatened.  Since  the  DOD  is 
already  cutting  back  its  programs,  it  can  ill  afford  to  use 
dollars  meant  for  scaled-down  programs  to  pay  for  liability 
claims  under  Section  313. 

Given  the  hundreds  of  current  and  former  military  bases 
covered  by  this  legislation,  there  are  potentially  hundreds  of 
millions  of  dollars  at  stake.  We  fear  that  expansion  of 
contractor  indemnification  under  Section  313  may  create 
liabilities  which  will  explode  in  future  years  like  the  savings 
and  loan  debacle.  The  DOD's  use  of  this  approach  would  be 
tantamount  to  handing  someone  a  credit  card  with  no  limits  and 
worrying  later  if  money  will  be  available  to  pay  the  bills.  The 
Federal  Treasury  cannot  afford  unlimited  indemnification  for 
liability  from  waste  cleanups. 

Our  concerns  are  compounded  by  the  findings  of  a  recent 
General  Accounting  Office  (GAO)-  report  to  the  House  Committee  on 
Government  Operations.  ("DOD  Environmental  Cleanup:  Information 
on  Contractor  Cleanup  Costs  and  DOD  Reimbursements," 
NSIAD-92-253FS) .  This  report  and  recent  news  articles  have 
revealed  that  some  of  the  very  same  contractors  who  are  seeking 
legislation  to  escape  liability  for  future  misconduct  already 
have  shifted  to  the  taxpayers  the  financial  burden  of  their  past 
activities.  For  example,  Lockheed  Corporation  has  been  cited  in 
industry  lobbying  papers  as  a  major  "endorser"  of  industry 
efforts  to  expand  indemnification  of  DOD  contractors.  At  the 
same  time,  according  to  a  recent  article  in  The  Wall  Street 
Journal,  Lockheed  Corporation  officials  have  stated  that  they 
expect  to  obtain  reimbursement  of  $127  million  in  Superfund 
liability  costs  from  the  Defense  Department  for  the  cleanup  of  a 
single  production  facility  alone  in  Burbank,  California. 

("Special  Invoice:  Why  Pollution  Costs  of  Defense  Contractors 
Get  Paid  by  Taxpayers,"  Bill  Richards  and  Andy  Pasztor,  The  Wall 
Street  Journal,  August  31,  1992,  Al) . 

In  addition.  Section  313  of  the  Senate  bill  would  overturn 
the  existing  statutory  framework  for  indemnification,  and  would 
eliminate  virtually  all  of  the  critical  safeguards  contained  in 
the  Superfund  Amendments  and  Reauthorization  Act  of  1986 
(Sections  119,  120  and  211).  These  provisions  authorize 
indemnification  of  contractors  against  claims  that  they  conducted 
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their  cleanup  activities  negligently.  However,  these  1986 
amendments  also  sought  to  assure  contractor  accountability  by 
prohibiting  indemnification  of  gross  negligence  or  willful 
misconduct,  requiring  the  payment  of  deductibles,  and  by 
specifying  limits  on  indemnification. 

In  contrast,  the  Senate  provision  fails  to  clearly  prohibit 
the  indemnification  of  contractors  against  gross  negligence  and 
willful  misconduct.  Moreover,  Section  313  fails  to  require  the 
imposition  of  any  deductibles  or  limits  on  indemnification.  This 
"open  checkbook"  approach  eliminates  crucial  incentives  that 
encourage  contractors  to  conduct  their  environmental  cleanup 
activities  in  a  responsible  manner.  In  its  October  1991  report 
to  the  Congress,  the  Environmental  Restoration  Task  Force  stated 
that  "[u]nder  no  circumstances  should  it  [DOD]  indemnify 
contractors  above  the  standard  provided  in  Section  119"  of  the 
Superfund  law. 

According  to  the  Senate  report.  Section  313  is  intended  to 
assure  that  experienced  contractors  have  sufficient  financial 
incentives  to  bid  on  environmental  restoration  work.  However, 
the  000  itself  has  stated  that  it  has  no  demonstrated  need  for 
this  new  indemnification  authority.  In  fact,  on  March  10,  1992, 
Mr.  Thomas  E.  Baca,  Deputy  Assistant  Secretary  of  Defense 
(Environment) ,  testified  before  your  Committee's  Defense 
Environmental  Restoration  Panel  that  "the  military  departments 
have  not  had  a  problem  in  obtaining  qualified  contractors  to  do 
the  (cleanup]  work."  To  ascertain  whether  such  a  problem 
actually  exists,  the  DOD  has  announced  its  intent  to  undertake  a 
pilot  test  through  its  contracting  center  at  Brooks  Air  Force 
Base.  This  pilot  test  is  designed  to  determine  whether  the 
absence  of  indemnification  actually  does  affect  the  willingness 
of  contractors  to  bid  for  government  contracts.  In  light  of  this 
planned  pilot  test,  the  enactment  of  any  broad,  new 
indemnification  authority  at  this  time  is  certainly  premature. 

We  also  have  concerns  about  Section  319  of  the  Senate  bill, 
which  extends  the  indemnification  authority  historically  reserved 
for  research  and  development  work  to  the  DOD's  environmental 
restoration  activities.  This  provision  would  achieve  the  same 
basic  result  as  Section  313  —  it  would  open  the  door  to 
widespread  abuse  and  subvert  the  existing  statutory  framework. 

In  closing,  we  note  that  the  House  of  Representatives,  in 
its  version  of  the  defense  authorization  bill,  has  chosen  wisely 
to  rely  on  the  indemnification  provisions  of  existing  law.  For 
all  of  the  reasons  cited  above,  we  urge  you  to  support  the 
position  of  your  Committee  and  the  House  by  opposing  Sections  313 
and  319  of  S.  3114  during  any  upcoming  conferences  on  the  DOD 
authorization  bill  for  Fiscal  Year  1993. 


Enclosure 
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MEMORANDUM 


DATE: 

TO: 

FROM: 

SUBJECT: 


August  6,  1992 

Les  Aspin,  Chairman,  Committee  on  Armed  Services 

Mike  Synar,  Chairman,  Environment,  Energy  and  Natural  Resources 

Subcommittee,  Committee  on  Government  Operations 

Contractor  IndemniHcation/Transferee  Indemnification  Provisions  of  S. 

3114,  the  National  Defense  Authorization  Aa  for  Fiscal  Year  1993 


I  am  writing  to  call  your  attention  to  and  express  my  grave  concerns  about  two 
provisions  in  S.  3114,  the  Senate  version  of  the  Defense  Authorization  bill,  relating  to 
indemnification  of  cohtraaors  who  perform  environmental  restoration  activities  at 
Department  of  Defense  installations  and  indemnification  of  transferees  of  closing 
Defense  Depanment  property. 

Section  313  of  S.  3114  requires  the  Secretary  of  Defense  to  promulgate 
reguiasioos  providing  for  risk  sharing  between  DOD  and  its  contractors  who  conduct 
environmental  restoration  activities.  Specifically,  the  legislation  envisions  indemnification 
of  these  contraaors,  subcontractors  or  sureties  on  contracts,  even  where  these 
contractors  were  negligent  in  performance  of  their  duties.  I  am  concerned  that  the 
Senate  bill's  standard  of  liability  for  DOD’s  environmental  restoration  contractors  is  a 
more  generous  standard  of  liability  than  that  available  to  contractors  conducting 
environmental  restoration  a^viUes  on  behalf  of  the  Environmental  Protection  Agency 
under  5119  (a)(2)  of  the  Superfund  cleanup  program.  Since  many  of  the  same 
companies  be  conducting  environmental  restoration  activities  for  DOD  and  EPA,  it 
only  makes  sense  that  contractors  working  for  various  Federal  agencies  should  be  subject 
to  the  same  liability  standards.  I  would  also  note  that,  in  its  October  1991  report,  the 
Defense  Environmental  Response  Task  Force  stated  that  ’DOD  should  review  its 
indenmification  procedure  but  in  no  circumstances  should  it  indemnify  contractors  above 
the  standard  provided  in  Section  119  of  CERCLA,’  Accordingly,  I  urge  that  the  House 
Armed  Services  Committee  avoid  setting  such  a  poor  pre^dent,  and  work  with  the 
Senate  to  ensure  that  DOD  contractors  performing  enviro'nmental  restoration  activities 
be  subject  to  the  liability  standards  set  fonh  in  5119  (a)(2)  of  the  Superfund  law. 


The  Senate’s  report  language  also  states  that  DOD  ’’should  give  considerable 
attention  to  the  risk  sharing  provisions  adopted  by  the  Department  of  Energy  andL-use 
these  provisions  as  a  model  for  the  Department  of  Defense  prograsL"  As  you  know,  the 
Subcommittee  has  had  longstanding  problems  with  the  Department  of  Energy’s 
contractor  indemnification  prograin.  In  hearings  held  by  the  Subcommittee  on  DOE’s 
Savannah  River  Plant,  Rocky  Flats  and  Hanford  Reservation  facilities,  we  found  that 
environmental  activities  conduaed  by  DOE’s  contractors  were,  at  best,  sloppy  and,  more 
likely,  created  a  continuing  threat  to  human  health  and  the  environment.  As  a  result  of 
these  contractors’  negligence,  the  taxpayers  have  had  to  pay  twice  -  once  to  the 
negligent  contractors  who  did  not  do  the  job  right,  and  again  to  get  the  job  done  right. 

In  short,  DOE’s  contractor  indemnification  program  has  not  worked  to  ensure  competent 
performance  and  should  not  be  relied  upon  as  a  model  program. 

Finally,  DOD  does  not  believe  the  provision  is  warranted.  In  a  statement  before 
the  House  Armed  Services  Committee  on  March  10,  1992,  Thomas  £.  Baca,  Deputy 
Assistant  Secretary  of  Defense  (Environment),  testified  that  the  “military  departments 
have  not  had  a  problem  in  obtaining  qualified  contraaors  to  do  [environmental 
restoration  activities].*'  This  is  contrary  to  the  suggestion  contained  in  the  Senate’s  report 
language  that  responsible  contractors  may  be  unwilling  to  bid  on  many  environmental 
restoration  contracts.  Deputy  Assistant  Seaetary  Baca  also  noted  that  DOD  is  not 
aware  of  any  increase  in  claims  by  third  parties  against  DOD  or  its  contraaors,  and  that 
the  availability  of  commercial  liability  insurance  has  not  changed  recently.  According  to 
its  testimony,  DOD  would  prefer  to  take  time  to  institute  a  program  designed  to  identify 
whether  indemnification  is  necessary. 

Section  317  of  S.  3114  provides  that  the  Seaetary  of  Defense  shall  hold  harmless, 
defend,  and  indemnify  in  full  transferees  of  closing  DOD  property  from  liabili^ 
associated  with  contamination  resulting  from  military  activities  at  Defense  inst^ttions. 
This  provision  is  unnecessary,  duplicative  and  could  create  considerable  jurisdiaional 
problems  for  the  legislation.  I  urge  the  Committee  to  work  with  the  Senate  to  eliminate 
this  provision  from  the  Defense  Authorixation  bill. 

Similar  provisions  to  Seaion  317  of  S.  3114  were  included  in  a  base  closure  bill 
sponsored  by  Rep.  Ray  ia  the  House,  which  was  jointly  referred  to  the  Committee  on 
Energy  and  Commerce  and  the  Committee  on  Armed  Services.  As  you  know,  however, 
the  Energy  and  Commerce  Committee  chose  instead  to  report  out  H.R.  4016,  as 
amended,  without  any  indemnification  provisions.  I  would  note  that  the  House 
Committee  on  the  Judiciary  would  likely  share  jurisdiction  on  any  indemnification 
provisions  in  the  legislation. 

The  requirements  set  forth  in  Section  317  of  S.  3114  are  unnecessary.  Under 
existing  law,  the  Federal  govenunent  is  already  responsible  under  Superfund’s  strict,  joint 
and  several  liability  provisions  for  cleaning  up  any  eontaminatioo  resulting  from  its 
activities  on  the  transferred  land.  In  addition,  DOD  is  required  to  include  in  any  deed 
of  transfer  s  covenant  warranting  that  the  Federal  govenunent  will  clean  up 
oonumioation  resulting  from  releases  to  the  envlroiunent  occurring  prior  to  or  after 


traaifer  of  the  land  and  which  result  from  COD’S  prior  use  of  the 

DOD  also  opposes  the  provisions  in  Section  317  of  S.  3114.  When  Deputy 
Assistant  Secretary  Baca  testified  before  the  House  Energy  and  Commerce 
Subcommittee  on  Transportation  and  Hazardous  Materials  he  expressed  opposition  for 
separate  indemnification  provisions  for  transferees,  noting  that  *[I]egalIy  the  provision  is 
unnecessary  and  could  undermine  the  proven  and  prudent  method  of  adjudication 
currently  in  place.  In  our  view  the  provision  is  imprudent."  He  went  on  to  explain  that 
Rep.  Ray's  proposal  (H.R.  4024)  "eliminates  any  departmental  discretion  to  tailor  the 
indemnification  to  the  particular  circumstances  of  the  site  in  question,  and  instead 
provides  a  broad,  indefinite  and  uncertain  standard  of  liability,"  and  he  complained  that 
"the  bill’s  indemnification  provision  would  greatly  expand  the  liability  of  the  United 
States  with  no  concomitant  benefit  to  the  Government...." 

Thank  you  In  advance  for  taking  the  time  to  review  these  provisions  prior  to  a 
House  conference  with  the  Senate.  Please  do  not  hesitate  to  contact  me  if  I  may  be  of 
any  assistance. 


J 


CRS  Congressional  Research  Service  •  The  Library’  of  Congress  •  Washington,  D.C.  20540 


TO 

FROM 


August  27, 1992 


Hon.  John  Dingell 

Chsdrman,  Subcommittee  on  Oversight  and  Invesigations, 
House  Committee  on  Energy  and  Commerce 

American  Law  Division 


SUBJECT  Whether  Public  Law  85*804  Authorizes  Federal  Defense 

Agencies  to  Indemnify  Hazardous  Waste  Cleanup  Contractors 


You  have  asked,  through  Jeffrey  Crater  of  your  staff,  that  CRS  address  the 
above-captioned  issue  raised  by  Public  Law  85*804,  a  statute  enacted  in  1958  to 
give  r.  '  '*'1  defense  agencies  permanent  authority  to  bjrpass  general  contracting 
requirements  whenever  deemed  by  the  President  to  facilitate  the  national 
defense. 

Public  Law  85*804  had  its  genesis  in  the  First  War  Powers  Act,  enacted  in 
1941.  Title  n  of  the  act  stated: 


The  President  may  authorize  any  department  or  agency  of 
the  Government  exercising  functions  in  connection  with  the 
prosecution  of  the  war  effort,  in  accordance  with  regulations 
prescribed  by  the  President  for  the  protection  of  the  interests 
of  the  Government,  to  enter  into  contracts ...  without  regard 
to  the  provisions  of  law  relating  to  the  making ...  of  contracts 
whenever  he  deems  such  action  would  facilitate  the 
prosecution  of  the  war  ....' 


Though  Title  n  expired  by  its  terms  six  months  after  World  War  11  ended,^ 
Congress  resurrected  its  authority  in  connection  with  the  Korean  conflict  in 
1951,  to  expire  in  June,  1952.  Subsequently  the  act  was  further  extended,  one 
or  two  years  at  a  time,  until  the  final  temporary  extension  expired  in  June, 
1958.  These  short  extensions  were  said  to  be  in  recognition  of  the  heavy  defense 
spending  necessitated  during  a  period  of  'international  unrest.*^ 


‘  55  Sut.  839.  Other  than  title  n.  which  wee  new  authority,  the  First  War  Powera  Act  was 
a  reenactment  of  powers  granted  to  President  Wilson  dunng  World  War  L 


*  First  War  Powers  Act  f  401. 


^  H.R.  Rep.  No.  223Z  85th  Cong.,  2d  Seas  3  (1958). 
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Two  months  later  after  the  final  expiration,  Congress,  in  August,  1958, 
enacted  Public  Law  85-804.  This  statute,  containing  no  expiration  date,  relieved 
the  executive  departments  of  the  burden  of  making  annu^  or  biennial  requests 
to  Congress  for  extensions.  Committee  reports  accompanying  that  enactment 
explain  that  in  view  of  then-current  military  involvements  in  the  Middle  East 
and  the  unlikelihood  that  large-scale  military  procurement  would  diminish  soon, 
a  permanent  enactment  of  85-804  seemed  advisable  so  long  as  *a  national 
emergency  continued[d]  to  exist  and  so  long  as  the  legislation  is  properly 
administered."  In  language  modified  only  slightly  firom  the  First  War  Powers 
Act,  Public  Law  85-804  instructed  that  — 

The  President  may  authorize  any  department  or  agency  of 
the  Government  which  exercises  functions  in  connection 
with  the  national  defense,  acting  in  accordance  with 
regulations  prescribed  by  the  President  for  the  protection  of 
the  Government,  to  enter  into  contracts  ...  without  regard  to 
other  provisions  of  law  related  to  the  making ...  of  contracts, 
whenever  he  deems  that  such  action  would  facilitate  the 
national  defense. 

You  inquire  whether  Public  Law  85-804  was  intended  by  Congress  to  apply 
to  indemnification  contracts  with  contractors  hired  to  clean  up  hazardous 
contamination  at  defense-related  facilities.  We  have  been  instructed  to  answer 
this  question  as  if  section  119  of  the  Superfund  Act,^  also  addressing 
indemnification  of  cleanup  contractors,  did  not  exist. 

Our  review  of  pertinent  committee  reports  and  floor  debate  in  connection 
with  the  First  War  Powers  Act  and  Public  Law  85-804  indicates  that  as  to  the 
latter  enactment  Congress  had  in  nxind  only  those  contracts  for  products  and 
services  clearly  linked  to  national  defense.  This  view  arguably  excludes 
indemnification  contracts  with  cleanup  contractors  where  the  only  nexus  to 
national  defense  is  that  the  contamination  resulted  from  a  defense  activity,  or 
occurs  at  a  defense  facility. 

First  War  Powers  Act,  1941.  A  review  of  this  statute’s  scope  is  pertinent 
in  that  Congress  made  clear  in  enacting  85-804  that  its  purpose  was  to  enact 
into  permanent  law  the  authority  contained  in  title  11  of  the  First  War  Powers 
Act.* 


Congressional  floor  debate  on  what  became  title  II  of  the  First  War  Powers 
Act  reveals  that  its  key  purpose  was  to  remove  impediments  in  general  federal 
contracting  requirements  that  hampered  the  war  effort,  galvanized  only  a  week 


*  42  U.S.C.  I  9619. 

'  See.  t.t..  Sen.  Rep.  No.  2261,  65th  Conf.,  2d  Som  1  (1950);  VJL  Rep.  No.  223Z  85th  Cong., 
2d  SeM.  2  (1950). 
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earlier  with  the  attack  at  Pearl  Harbor.®  Both  the  Senate  and  House  reports 
speak  of  title  11  as  being  needed  *to  speed  up  the  procurement  of  war  materiel."’ 
References  in  floor  debate  were  to  "speedting]  up  production,"*  to  "facilitat[ing] 
the  prosecution  of  the  war"*  or  to  "contracts  in  connection  with  the  prosecution 
of  the  war,"*®  and  to  a  "complete  blanket  authority  ...  in  respect  to  war 
contracts."’* 

Of  course,  title  11  was  not  limited  to  contracts  for  goods  and  services  of  a 
purely  military  nature.  For  example,  in  1942  an  executive  order,  pursuant  to 
title  n,  authorized  certain  federal  agencies  to  enter  into  contracts  with  financing 
institutions  guaranteeing  them  against  losses  in  connection  with  loans  to 
contractors  doing  war-related  work.**  Congress  wasted  little  time  in  giving  its 
imprimator  to  this  executive  order,  through  a  series  of  appropriation  acts.** 

At  the  same  time,  members  expressed  concern  that  title  H,  in  its  exemption 
of  war-related  procurement  from  most  constraints  then  applicable  for  protection 
of  the  government,  was  "extraordinary  in  character,"**  and  susceptible  to  abuse. 
Arguably,  this  congressional  concern  counsels  against  an  expansive  reading  of 
the  authority  conferred. 

Thus,  considering  the  war-related  need  giving  rise  to  title  11,  plus  Congress’ 
concern  over  removing  so  many  contracting  safeguards,  it  is  difflcult  to  argue 
that  title  n  extended  to  contracts,  such  as  cleanup  indemnification  agreements, 
not  in  some  direct  sense  promoting  the  war  effort. 

Public  85-804.  Despite  congressional  cues  that  its  purpose  in  enacting 
Public  Law  85-804  was  only  to  make  title  II’s  authority  permanent,  the  scope 
of  the  two  enactments  appears  not  to  be  identical.  Public  Law  85-804  applies 
by  terms  to  periods  of  declared  "national  emergency,"  possibly  a  concept  broader 
than  the  shooting  war  giving  rise  to  title  n.  Moreover,  85-804  was  plainly 


®  A  SBOond  purpoee  of  the  First  W*r  Powers  Act.  not  pemnent  here,  wa*  to  «id  the  amAll 
bustneescuo  in  obtaining  wartime  contracts.  Ste,  87  Cong.  Rac.  9838  (Doc.  16, 1941)  (remarks 
of  Sen.  Van  Nuys). 

’  Sen.  Rep.  No.  911,  T7th  Cong.  1st  Seas.  I  (1941);  HJl.  Rap.  No.  1507,  77th  Cong.  1st  Seas. 
2  (1941). 

*  87  Cong.  Rac.  9838  (remarks  of  San.  Van  Nuys). 

•  87  Cong.  Rat  9839  (Dae.  16,  1941)  (remarks  of  San.  Dsnahar). 

*®  87  Cong.  Rac.  9860  (Dec.  16,  1941). 

**  87  Cong.  Rac.  9842  (Dot  16.  1941)  (remarks  of  San.  Vandanburg). 

**  Exac.  Order  No.  9112,  7  Fed.  Rag.  2367  (March  28,  1942). 

**  Sec  40  Opinions  of  the  Attorneys  General  304.  305  (1944). 

**  87  Cong  Rac.  9864  (Dec.  16.  1941). 
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broadened  by  substituting  'national  defense”  for  "prosecution  of  the  war.” 
Finally,  a  committee  report  declares  that  85-804  is  ”broad  in  its  scope.” 

Notwithstanding  the  above,  the  sounder  view  appears  to  be  that  Public  Law 
85-804  still  falls  short  of  reaching  cleanup-contractor  indemnification  in  the 
usual  case.  Section  1  of  the  statute  indicates  that  two  criteria  must  be  met 
before  it  applies:  the  department  must  "exercise  functions  in  connection  with  the 
national  defense”  and,  os  a  separate  matter,  the  action  of  extending  85-804  to  the 
contract  must  "facilitate  the  national  defense."  As  explained  by  the  Senate 
report  - 


[T]he  President  ...  is  limited  by  this  bill  ...  to  those 
departments  and  agencies  ...  which  exercise  functions  in 
connection  with  the  national  defense.  Furthermore,  once  a 
department  or  agency  has  been  designated  by  the  President 
to  exercise  these  powers  and  procedures,  such  department 
may  only  use  them  whenever  the  action  would  facilitate  the 
national  defense.  The  authority  contained  in  this  bill  is  not, 
therefore,  authority  by  which  the  departments  and  agencies 
of  Government  may  dispense  aid  solely  for  the  benefit  of 
contractors  or  subcontractors.  ...  [T]he  primary 
consideration  is  ...  whether  such  aid  will  facilitate  the 
national  defense. 

Otherwise  put,  not  all  contracts  of  national-defense  agencies,  such  as  DOD  or 
DOE,  can  be  assumed  to  "facilitate  the  national  defense*  and  come  under  85-804. 
Some  contracts  are  plainly  excluded,  despite  the  fact  that  the  contracting  agency 
is  engaged  much  of  the  time  in  defense  activities.  We  think  it  likely  that 
contracu  for  indemnification  of  cleanup  contractors  at  federal  facilities  fdl  into 
the  excluded  category  -  except  for  those  instances  where  cleanup  can  be 
plausibly  viewed  as  facilitating  the  operation  of  a  facility. 

Our  conclusion  does  not  rest  upon  the  apparent  absence  of  any  express 
mention  of  environmental  cleanup  contracts  in  the  legislative  history  of  the 
First  War  Powers  Act  or  85-804.  This  silence  has  little  significance  given  the 
pre-environmental  era  when  these  statutes  were  enacted. 

Similarly,  we  do  not  rely  upon  the  Senate  report’s  discussion  of  the  use  of 
indemnification  clauses  under  precursors  of  85-804: 

The  heed  for  indemnity  clauses  (under  65-804]  in  most  cases 
arises  from  the  advent  of  nuclear  power  and  the  use  of 
highly  volatile  fuels  in  the  missile  program.  The  magnitude 
of  the  risks  involved  under  procurement  contracts  in  these 


Sen.  lUp.  No.  2281,  85th  Cong.,  2d  Sws.  (1958),  r^rinted  at  [1958]  U.S.  Cod*  Cong,  k  Ad. 

N«^  4048. 


II 


Id.  at  4044-45  (tmphaais  added). 
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areas  have  rendered  commercial  insurance  either  unavailable 
or  limited  in  coverage.  [Existing  indemnification  authority] 
does  not  extend  to  production  contracts  ....  Nevertheless, 
production  contracts  may  involve  items,  the  production  of 
which  may  include  a  substantial  element  of  risk  ....‘^ 

Though  the  report’s  discussion  confines  itself  to  "production  contracts,"  which 
presumably  exclude  cleanup  contracts,  it  doubtless  should  not  be  read  as  an 
exhaustive  statement  of  85*804’s  coverage. 


In  sum,  the  better  argument  is  that  Public  Law  85-804  does  not  extend  to 
indemnification  of  hazardous-waste  cleanup  contractors  where  the  only  nexus 
between  such  cleanup  and  the  national  defense  is  that  the  contamination  was 
caused  by  a  defense-related  activity,  or  occurs  at  a  defense-related  facility.  In 
contrast,  where  a  cleanup  has  some  arguable  linkage  to  "facilitat[in^  the 
national  defense"  ~  as,  for  example,  where  conducive  to  the  safe  functioning  of 
a  defense  facility  -  Public  Law  85-804  likely  does  allow  indemnification  of 
cleanup  contractors. 

Whatever  position  the  Administration  takes  as  to  the  scope  of  Public  Law 
85-804,  please  note  that  a  reviewing  court  likely  will  not  ask  whether  the  court 
would  have  interpreted  the  act  in  the  same  way,  but  only  whether  the 
Administration’s  reading  is  a  reasonable  one.“  Indeed,  judicial  deference  to 
the  Administration’s  interpretation  is  arguably  especially  appropriate  under 
Public  Law  85-804  in  light  of  the  "whenever  [the  President]  deems"  phrase 
quoted  above  and  the  President’s  commander-in-chief  responsibilities.  Thus,  the 
degree  of  linkage  to  national  defense  argued  here  to  be  required  for  85-804 
coverage  doubtless  could  be  attenuated  somewhat  if  the  Administration  so  chose 
without  provoking  judicial  rejection. 

Robert  Mei^  ' 

Legislative  Attorney 
American  Law  Division 


Id.  St  4045. 


**  Chevron,  U.SX  v.  Nsnirsl  Resourow  Defense  CouaoL  467  U.S.  637,  642*644  (1964). 
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House  Energy  and  Commerce  Committee 
Subcommittee  on  Oversight  and  Investigations 
Attention:  Jeff  Crater 


Mark  Holt 

Specialist  in' Energy  Policy 
Environment  and  Natural  Resources  Policy  Division 


Past  Indemnification  of  Federal  Contractors  Under  P.L.  85- 
804 


This  memo  discusses  the  record  of  Federal  agencies’  use  of  P.L.  85>804  ~ 
a  1956  statute  that  allows  general  contracting  requirements  to  be  bypassed  for 
national  defense  purposes  ••  to  indemnify  contractors  against  liabilities  they  may 
incur  in  carrying  out  a  contract.  Such  liabilities  may  include  damages  caused  to 
Government  property,  the  contractor’s  property,  or  third  parties. 

Because  the  Subcommittee  currently  is  examining  only  the  indemnification 
authority  of  P.L.  85*804,  this  memo  does  not  get  into  the  many  other  actions 
authorized  by  the  law,  such  as  the  modification  of  contracts  that  contractors 
cannot  fulfill.  Such  contractual  relief  apparently  accounts  for  the  vast  majority 
of  contractor  assistance  awarded  under  P.L.  85*804,  reportedly  more  than  $1.4 
billion  through  early  1985.  ‘  Only  a  small  portion  of  that  appears  to  result  from 
contractor  indemnification. 

An  informal  CRS  survey  of  Federal  agencies  authorized  to  provide  P.L.  85* 
805  indemnification  found  that  only  the  Department  of  Defense  (DOD),  the 
National  Aeronautics  and  Space  Administration  (NASA),  and  the  Department 
of  Energy  (DOE)  had  used  that  authority.  No  caps  on  liability  payments  under 
the  act  were  found.  DOD  accounted  for  the  vast  majority  of  the  cases.  Annual 
reports  provided  by  DOD  and  NASA  indicated  that  DOD  has  paid  about 
$800,000  in  indemnification  claims  and  NASA  none.  DOE,  which  has  rarely 
indemnified  its  contractors  under  P.L.  85*804,  also  has  paid  no  claims,  according 
to  DOE  procurement  officials. 


'  Atkinson,  Rick,  and  Hiatt,  Fred.  Contracting  Conducted  Over  Golden 
Safety  Net.  Washington  Post.  March  31,  1985.  p.  Al. 
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Agencies  Authorized  to  Use  P.L.  85-804 

.  Executive  Order  No.  10789,  as  amended,  gives  a  dozen  Federal  agencies  the 
authority  to  indemnify  their  contractors  under  P.L.  85-804: 

•  Department  of  Agriculture 

■  Department  of  Commerce 

•  Department  of  Defense 

•  Department  of  the  Interior 

•  Department  of  Transportation 

•  Department  of  the  Treasury 

•  Atomic  Energy  Commission  (abolished  in  1974;  most  of  its  functions 
are  now  carried  out  by  the  Department  of  Energy) 

•  Federal  Emergency  Management  Agency 

•  General  Services  Administration 

•  Government  Printing  Office 

•  National  Aeronautics  and  Space  Administration  (NASA) 

•  Tennessee  Valley  Authority 

Although  CRS  found  P.L.  85-804  indemnification  was  used  only  by  DOD, 
NASA,  and  DOE,  this  informal  survey  may  have  missed  some  past  uses  of  the 
authority,  because  it  was  based  primarily  on  the  recollections  of  present 
procurement  officials.  A  more  formal  search  of  agency  records,  probably 
requiring  written  requests  to  the  agencies,  could  be  initiated  if  the 
Subcommittee  believes  it  would  prove  helpful. 

Department  of  Defense 

The  overwhelming  majority  of  contracts  that  include  P.L.  85-804 
indemnification  come  from  DOD.  According  to  DOD’s  annual  reports  on  P.L.  85- 
804  contractual  actions,  the  Department  included  P.L.  85-804  indemnification 
provisions  in  2,535  contracts  from  calendar  year  1959  through  1990.  The  DOD 
reports  show  three  cases  in  which  the  Department  denied  contractor  requests 
to  include  indemnification  provisions  in  their  contracts. 

As  Table  1  (on  p.  5)  indicates.  DCD  reports  two  years,  1973  and  1975,  in 
which  it  made  payments  resulting  fror  -ontractor  indemnification.  The  1973 
case  involved  DOD  indemnification  of  F  u.rchild  Industries  Inc.  against  damages 
including  "loss  of  or  damage  to  the  Contractor’s  equipment,"  which  occurred 
when  an  airplane  being  tested  crashed  in  Thailand.  In  1974,  DOD  paid  15  claims 
totaling  $600,000  to  Air  America  Inc.  for  the  loss  of  an  aircraft  and  damage  to 
other  aircraft  while  the  contractor  was  delivering  rations  to  combat  areas. 
According  to  DOD,  the  liability  payments  were  covered  as  part  of  the  contract 
costs. 

Not  included  in  the  DOD  totals  are  numerous  Military  Airlift  Command 
contracts  with  Civil  Reserve  Air  Fleet  private  carriers,  all  of  which  include  P.L. 
85-804  indemnification  clauses,  according  to  DOD’s  annual  reports.  That 
indemnification  takes  effect  only  upon  activation  of  the  Civil  Reserve  Air  Fleet, 
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which  had  never  occurred  until  the  rapid  deployment  of  large  numbers  of  troops 
during  the  the  recent  Persian  Gulf  War.  Statistics  on  any  indemnification 
payments  that  may  have  been  made  to  the  Civil  Reserve  Air  Fleet  resulting  from 
those  operations  were  not  readily  available.  The  Air  Force  currently  is  preparing 
a  new  “airlift  indemnification  package’*  under  P.L.  85-804  for  use  after  the 
current  standard  contract  expires  Sept.  30,  1992.* 

National  Aeronautics  and  Space  Administration 

NASA  provided  its  annual  P.L.  85-804  reports  to  Congress  for  calendar 
years  1988-1991;  earlier  reports  are  being  sent  but  have  not  yet  arrived.  Most 
of  NASA’s  reported  indemnification  involves  contracts  for  the  Space  Shuttle 
system,  pursuant  to  a  January  19,  1983,  decision  by  the  NASA  Administrator 
that  those  activities  qualified  (or  P.L.  85-804  contingent  liability  coverage.  'That 
NASA  finding  has  been  extended  several  times  and  currently  runs  through 
FY1994.  NASA’s  procurement  office  was  not  aware  of  any  P.L.  85-805 
indemnification  of  any  of  the  agency's  contractors  before  1983. 

According  to  the  NASA  annual  reports  for  its  P.L.  85-804  activities,  four 
contracts  contained  indemnification  provisions  in  1988,  22  contracts  in  1989, 
three  in  1990,  and  three  in  1991.  One  of  the  1991  contracts  involved 
indemnification  of  Halliburton  Environmental  Technologies  Inc.  for 
environmental  cleanup  work  at  NASA  Ames  Research  Center.  According  to 
NASA’s  June  11,  1991.  decision  approving  the  indemnification,  the  contractor 
faced  potentially  huge  liabilities  in  carrying  out  the  project,  which  involved 
potential  contamination  of  a  vast  aquifer  used  for  drinking  water  by  nearby 
communities.  An  unknown  number  of  contracts  conuining  P.L.  85-804 
indemnification  were  approved  by  NASA  between  1983  and  1988. 

At  least  one  of  NASA’s  indemnification  agreements  protects  a  non-cleanup 
contractor  from  liability  involving  pre-existing  environmental  contamination  at 
contractor-operated  sites.  Under  a  December  17, 1990,  NASA  decision,  Lockheed 
Missiles  and  Space  Co..  Inc.,  is  indemnified  for  cleanup  costs  and  third-party 
damages  involving  any  environmental  contamination  that  might  have  existed  at 
four  NASA  facilities  before  Lockheed  began  operating  them  under  the  contract. 
That  indemnification  also  was  allowed  to  “fiow  down"  to  a  Lockheed 
subcontractor.  Aerojet  ASRM  Division. 

NASA’s  annual  reports  indicate  no  liability  payments  under  P.L.  85-804, 
and  the  agency’s  procurement  office  knew  of  no  past  payments.  According  to  the 
office,  settlements  of  lawsuits  following  the  1986  explosion  of  the  space  shuttle 
Challenger  did  not  involve  P.L.  85-804. 


*  Telephone  conversation  with  Air  Force  attorney  John  Dodds,  Sept.  3, 992. 
For  further  details,  he  can  be  reached  at  (703)  697-3900. 


Department  of  Energy 


.  DOE  has  rarely  used  P.L.  65-804  indemnification  authority,  relying 
primarily  instead  on  the  Price-Anderson  Act,  which  provides  indemnification 
authority  for  nuclear  risks,  and  DOE’s  general  contracting  authority,  under 
which  almost  all  contractor  costs  are  reimbursed  subject  to  appropriated  funds. 
New  DOE  contracting  regulations  make  contractors  liable  for  certain  costs  and 
damages  that  they  could  have  avoided,  with  such  liability  capped  at  the  level  of 
the  contractor’s  profit  on  the  contract.* 

The  most  recent  use  of  P.L.  85-804  by  DOE  is  for  indemnification  of  EG&G 
Rocky  Flats  for  operating  the  Rocky  Flats  Plant  near  Denver,  Colo.,  a  contract 
provision  approved  August  20,  1991.  Such  indemnification  also  has  been 
considered  for  the  environmental  restoration  management  contractors  (ERMCs) 
that  DOE  plans  to  hire  for  cleaning  up  its  facilities,  but  it  was  not  used  in  the 
initial  ERMC  contract,  recently  awarded  for  the  DOE  plant  at  Fernald,  Ohio. 

DOE  briefly  relied  on  P.L.  85-804’s  indemnification  authority  during  a 
hiatus  in  Price-Anderson  authority  in  1987-88,  while  Congress  was  working  on 
a  reauthorization  bill.  Four  facility  management  contracts  expired  during  that 
period,  and  the  new  contracts  included  P.L.  85-804  indemnification  until  the 
Price-Anderson  bill  was  enacted. 


*  U.S.  Department  of  Energy.  Interim  Final  Rule  for  48  CFR  Parts  915,  950 
and  970.  Federal  Register.  February  7,  1991.  p.  5064. 
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TABLE  1.  DOD  Contracts  With  Contingent  Liability  Provisions  |] 

Year 

Number  of 
contracts 

Liability 

payments 

Liability 

denied 

1959 

19 

1960 

22 

1961 

37 

1962 

42 

1963 

67 

1964 

80 

1965 

135 

1966 

85 

1967 

113 

1968 

100 

1969 

108 

1970 

108 

1971 

112 

1 

1972 

176 

1973 

107 

189.996 

1 

1974 

128 

600,636 

1975 

157 

1976 

94 

1977 

88 

1978 

75 

1979 

127 

1 

1980 

66 

1981 

77 

1982 

93 

1983 

53 

1984 

50 

1  1985 

56 
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EXECUTIVE  SUMMARY 


This  report  provides  the  U.S.  Environmental  Protection  Agency’s  (EPA)  Office  of  Waste 
Programs  Enforcement  with  information  on  each  state's  current  response  action  contractor 
(RAC)  indemnification  practices.  The  information  included  in  the  report  was  generated  from 
a  review  of  applicable  state  statutes,  the  preparation  of  individual  discussion  points,  and 
telephone  discussions  with  appropriate  state  officials.  This  report  was  prepared  in  conjunction 
with  the  Economic  Impact  Analysis  currently  being  conducted  to  evaluate  the  costs  and  economic 
impacts  associated  with  EPA’s  RAC  indemnification  guidelines. 


REGULATORY  BACKGROUND 

Section  1 19  of  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
of  1980  (CERCLA)  as  amendrul  by  the  Superfund  Amendments  and  Reauthorization  Act  of 
(SARA)  contains  two  major  provisions  governing  the  liabilities  faced  by  contractors  working  at 
Superfund  sites.  Section  119(a)(1)  extends  liability  protection  "to  any  person  for  injuries,  costs, 
damages,  expenses,  or  other  liability  (including  but  not  limited  to  claims  for  indemnification  or 
contribution  and  claims  by  third  parties  for  death,  personal  injury,  illness  or  loss  of  or  damage 
to  property  or  economic  loss)  which  results  from  such  release  or  threatened  release”  at  hazardous 
sites.  Section  1 19(a)  does  not  apply  in  the  case  of  a  release  caused  by  conduct  of  the  RAC  that 
is  negligent,  grossly  negligent,  or  that  constitutes  intentional  misconduct. 

On  October  6,  1987,  EPA  issued  interim  guidance  (OSWER  Directive  9835.5)  providing  an 
interim  indemnification  policy.  The  interim  guidance,  which  remains  in  effect,  sets  forth  a 
discretionary  program  in  which  RACs  seeking  Federal  indemnification  are  required  to  provide 
proof  of  diligent  effort  to  obtain  pollution  liability  insurance.  On  October  31,  1989,  EPA 
published  a  proposed  indemnification  policy  (53  £E  46012,  October  31,  1989)  for  the  purpose 
of  soliciting  public  comment.  The  EPA  is  currently  developing  final  policy  guidelines  for 
indemnification  based  on  the  comments  received  on  the  proposed  indemnification  guidelines. 
The  final  guidelines  will  replace  the  interim  indemnification  guidelines  issued  on  October  6, 
1987. 


METHODOLOGY 

A  multiple-step  process  was  used  to  assemble  and  evaluate  the  information  presented  in  this 
report.  The  process  involved  a  review  of  applicable  state  statutes,  the  development  of  discussion 
points  tailor^  specifically  to  individual  states,  and  telephone  discussions  with  appropriate  state 
contacts  to  confirm  preliminary  analyses.  Matrices  were  developed  to  summarize  information 
about  state  indemnification  practices.  In  addition,  state  narratives  were  written  to  describe  fully 
the  individual  state  indemnification  practices. 


EPA  conducted  a  test  on  the  statutes  provided  from  an  earlier  contractor  effort  on  state 
indemnincation  practices  to  verify  that  all  statutes  pertaining  to  RAC  indemnification  or 
immunity  were  included  in  the  statute  package  and  that  the  statutes  were  current.  The  results 
of  the  test  indicated  that  while  all  the  relevant  statutes  were  included,  they  were  not  all  current. 
Consequently,  EPA  reviewed  each  state’s  statutes  and  replaced  the  outdated  statutes  with  current 
versions.  Concurrent  with  the  "statute  test,”  letters  were  mailed  to  officials  at  each  of  the  SO 
states  to  inform  them  that  they  would  be  contacted  to  verify  EPA’s  analyses  of  the  statutes  and 
to  request  their  cooperation  in  providing  the  name  and  phone  number  of  the  individual(s)  most 
knowledgeable  of  their  state’s  indemnification  practices. 


FINDINGS 


Ten  states  havf  the  statutory  authority  to  offer  indemnification  to  state-employed  RACs.  Only 
eight  of  these  states  (Florida,  Illinois,  Massachusetts,  Oregon,  Nevada,  New  Jersey,  Texas,  and 
Washington)  currently  offer  indemnification.  Louisiana  and  California  have  the  authority  to 
offer  indemnification,  but  have  not  done  so.  Although  eight  states  indemnified  RACs  since 
1987,  no  claims  were  filed  against  any  state-indemnified  RAC  to  date. 

While  only  8  states  currently  offer  indemnification,  it  was  learned  that  14  states  provide  their 
RACs  with  immunity  from  damages  and  injuries  resulting  from  hazardous  material  releases. 
Nevada  is  the  only  state  that  offers  indemnification  and  provides  immunity.  The  provision  of 
immunity  is  significant  as  it  protects  a  RAC  from  civil  actions  whereby  the  RAC  cannot  be  sued 
for  any  injuries  or  damages  resulting  from  their  response  activities.  Additionally,  it  may  be 
argued  that  immunity  is  more  comprehensive  than  indemnification  in  that  there  are  typically  no 
maximum  limits,  deductibles,  or  coverage  periods  associated  with  immunity.  Many  of  these 
states  may  offer  immunity  rather  than  indemnification  in  an  effort  to  recognize  RAC  concerns, 
yet  not  incur  additional  liability.  This  reason  was  cited  by  a  Delaware  official. 

Only  17  states  currently  require  RACs  to  obtain  pollution  liability  insurance.  This  includes  the 
Stales  of  California,  Florida,  Oregon,  Texas,  and  Wisconsin,  which  also  require  RACs  to  name 
the  state  as  an  additional-insured  party  on  pollution  liability  insurance  policies.  The  State  of 
Texas  previously  required  all  state-employed  RACs  to  obtain  pollution  liability  insurance,  but 
currently  only  requires  pollution  liability  insurance  on  a  case-by-case  basis. 

A  significant  finding  revealed  during  discussions  with  state  officials  is  that  almost  all  of  the 
states  that  tried  to  obtain  RAC  services  were  able  to  do  so,  despite  the  fact  that  they  do  not  offer 
indemnification.  However,  the  Connecticut  Depanmeni  of  Environmental  Protection  contends 
that  although  RACs  are  currently  conducting  Remedial  Investigation/Feasibility  Studies  (RI/FS) 
in  Connecticut,  the  RACs  will  not  enter  into  design  or  remediation  contracts  with  the  state  unless 
Connecticut  provides  them  with  immunity  or  indemnification. 


Additionally,  it  was  learned  that  states  have  not  observed  a  reduction  in  the  pool  of  qualified 
RACs,  an  increase  in  the  cost  of  RAC  services,  or  a  delay  in  site  cleanups  as  a  result  of  not 
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offering  indemnification.  Several  states  have  never  hired  RACs,  as  either  they  were  successful 
in  making  responsible  parties  conduct  the  work  or  the  EPA  and  its  contractors  performed  the 
response  activity. 

Only  one  state  official  was  able  to  discuss  the  role  that  the  size  of  the  cleanup  played  in  the 
RAC’s  willingness  to  work  without  pollution  liability  insurance  or  indemnification.  A  Florida 
official  indicated  that  RACs  are  more  willing  to  work  at  a  large  cleanup  site  if  the  value  of  the 
contract  is  significant  enough  to  offset  potential  risk.  Consequently,  RACs  are  more  likely  to 
turn  down  smaller  value  contacts  that  may  not  offset  the  rislu  associated  with  emergency  and 
remedial  response  activity. 

No  correlation  can  be  drawn  between  the  states  not  offering  indemnification  and  the  number  of 
RACs  responding  to  RFPs  for  response  action  contracts.  A  state’s  geographic  location  and 
budget  for  response  action  contracts  are  most  responsible  for  the  number  of  responses  received 
to  a  RFP. 


UNIQUE  PROGRAMS 

States  Offering  Indemnification 

The  State  of  Illinois  is  unique  in  its  funding  of  indemnification  costs.  The  state  established  the 
Response  Contractors  Indemnification  Fund  with  monies  diverted  from  response  action  contracts. 
Five  percent  of  the  contract  value  for  each  response  action  contract  is  paid  directly  into  the  fund 
by  the  state  instead  of  being  paid  to  the  RAC.  RACs  are  expected  to  add  this  five  percent  into 
the  total  proposed  cost  during  the  contract  procurement  process. 

Under  the  State  of  New  Jersey’s  original  indemnification  program,  indemnification  was  offered 
to  state-employed  RACs  from  1986  until  January  of  1990,  when  its  authority  to  offer 
indemnification  expired.  A  new  indemnification  law  was  enacted  on  January  9,  1992,  reinstating 
the  state’s  authority  to  offer  indemnification.  New  Jersey’s  original  indemnification  program 
was  innovative  in  that  indemnification  was  employed  as  a  competitive  factor  when  soliciting  bids 
from  RACs.  Those  RACs  that  did  not  obtain  pollution  liability  insurance  and  thus  requested 
indemnification  were  penalized  in  the  bidding  process.  New  Jersey’s  current  indemnification 
law  only  provides  preferential  treatment  to  those  RACs  able  to  obtain  occurrence-based  pollution 
liability  insurance.  This  current  law  is  also  innovative  in  its  surety  bond  provisions  and 
application  of  deductibles  and  co-payments.  The  law  guarantees  that  surety  liability  will  not 
extend  to  claims  for  damages  and  that  a  surety  bond  can  not  be  construed  as  liability  insurance. 
While  the  other  states  offering  indemnification  have  flat  deductibles,  if  any.  New  Jersey’s 
current  indemnification  law  requires  RACs  to  pay  a  deductible  and  a  co-payment  for  any  claim 
that  exceeds  the  deductible. 

The  State  of  Texas  has  two  indemnification  statutes,  one  of  which  also  limits  a  RAC's  liability 
pursuant  to  violations  of  Texas  hazardous  waste  laws.  Section  104.002  of  the  Civil  Practice  and 
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Remedies  Code  (as  amended  by  House  Bill  1762  in  1991)  indicates  that  the  state  is  liable  for 
indemnification  of  a  person  when  damages  result  solely  from  that  person’s  signing  an  industrial^ 
solid  waste  or  hazardous  waste  manifest  during  the  performance  of  contractual  activities. 
Section  361.405  of  the  Texas  Health  and  Safety  Code  indicates  that  the  Texas  Water 
Commission  (TWC)  is  authorized  to  indemnify  RACs  through  the  RACs’  contracts  with  the 
TWC.  This  indemnification  is  contingent  upon  several  conditions,  including  the  federal 
government’s  agreement  (in  a  contract  or  cooperative  agreement)  to  in  turn  indemnify  the  TWC. 
Since  the  federal  government  does  not  indemnify  states,  Texas  has  not  offered  indemnification 
to  any  RACs  pursuant  to  this  statute. 


California  and  Louisiana  have  the  authority  to  offer  indemnification,  but  have  not  done  so  to 
date.  California’s  stringent  indemnification  requirements  prevent  RACs  from  requesting 
indemnification,  let  alone  obtaining  it.  These  requirements  include  a  determination  by  the 
California  Department  of  General  Services  that  there  is  no  other  qualified  RAC  and  that  no  other 
RAC  possesses  pollution  liability  insurance.  Louisiana’s  indemnification  statute  allows  the  state 
to  enter  into  an  indemnification  agreement  with  a  RAC  if  a  contract  can  not  otherwise  be 
obtained.  To  date,  Louisiana  has  not  offered  indemnification  to  any  RAC. 


Illinois,  Massachusetts,  and  New  Jersey  are  required  by  state  statute  or  law  to  monitor  the 
insurance  markets  within  their  respective  states.  The  Illinois  Director  of  Insurance  is  required 
to  adopt  a  rule  in  the  event  that  pollution  liability  insurance  becomes  available  to  RACs  at 
reasonable  terms.  This  directive  suggests  that  indemnification  will  not  be  offered  if  the  Director 
issues  a  final  declaration  of  insurance  availability.  Massachusetts’s  statutes  require  the 
Massachusetts  Commissioner  of  Insurance  to  publish  an  annual  report  on  the  availability  ci 
insurance  for  RACs.  This  statute  also  requires  that  the  information  contained  within  the  report 
be  used  to  ensure  that  "the  liability  covert  by  the  indemnification  agreement  exceeds  or  is  not 
covered  by  insurance  available  to  the  response  action  contractor  at  a  fair  and  reasonable  price 
when  entering  into  the  response  action  contract,  and  adequate  insurance  to  cover  such  liability 
is  not  generally  available  at  the  time  the  response  action  contract  is  entered  into."  New  Jersey’s 
current  indemnification  law  requires  the  New  Jersey  Department  of  Environmental  Protection 
(NJDEP)  to  submit  a  report  assessing  the  current  availability  and  affordability  of  pollution 
liability  insurance  within  24  months  of  the  law’s  enactment  (i.e.,  January  1994). 


Sates.  PlpvidLng,ImrTiyniiy 

Delaware’s  immunity  statute  is  of  interest,  as  it  indicates  that  RAC  actions  using  generally 
accepted  practice  and  state-of^the  art  scientific  knowledge  create  "a  rebuttable  presumption  that 
the  acts  or  omissions  were  not  negligent."  No  other  state  immunity  statutes  include  such  lenient 
language  to  establish  RAC  negligence  standards. 

Although  Connecticut  does  not  currently  have  legal  provisions  for  RAC  immunity,  it  did  have 
a  bill  before  the  1991  legislative  session.  The  bill,  which  was  not  passed,  would  have  required 
the  third  party  to  prove  negligence  or  misconduct  before  a  suit  could  be  filed  against  a  RAC. 
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This  requirement  would  have  been  unique  in  that  no  other  state  places  such  burden  of  proof  on 
the  third  party. 


Other  Unique  Provisions 

The  States  of  Missouri  and  Arizona  do  not  offer  indemnification  or  provide  immunity  but  have 
instituted  by  statute  other  means  to  limit  RAC  liability.  Missouri  est^lished  RAC  liability  limits 
equal  to  SI  million  for  any  one  person  or  S3  million  for  all  persons  for  a  single  occurrence. 
Arizona’s  response  action  contracts  include  joint  liability  provisions  whereby  the  state  accepts 
a  RAC’s  liability  and  the  RAC  accepts  the  state’s  liability. 

The  State  of  New  Hampshire  instituted  a  program  whereby  it  enters  into  hold  harmless 
agreements  with  developers  of  contaminated  properties.  These  agreements  specify  that  New 
Hampshire  will  not  pursue  the  developer  for  claims  on  any  pre-existing  conditions,  while  in 
exchange,  the  developer  will  cleanup  the  site.  These  hold  harmless  agreements  do  not,  however, 
restrict  third  parties  or  the  EPA  from  pursuing  the  developer  for  liability  claims. 

States  do  not  offer  indemnification  for  a  variety  of  reasons.  Some  of  the  more  noteworthy 
reasons  include  the  following:  state  constitutions  that  prohibit  indemnification  (Arizona, 
Michigan,  Minnesota,  and  Wisconsin),  statutory  requirements  for  the  state  to  operate  on  a 
balanced  budget  (North  Carolina),  and  maintenance  of  sovereign  immunity  (Connecticut  and 
North  Dakota).  Additional  information  regarding  anti-indemnification  statutes  is  provided  in 
Chapter  3  of  this  report. 


LIMITATIONS 

This  report  focuses  on  only  the  most  salient  issues  pertaining  to  state  indemnification  practices. 
Some  information  presented  in  the  report  is  limited  because  state  officials  were  consistently 
unable  to  provide  supporting  data.  This  information  includes  the  RAC's  willingness  to  work 
without  pollution  liability  insurance,  the  impact  of  cleanup  size  on  the  RAC’s  ability  to  obtain 
insurance,  and  the  limits,  exclusions  and  costs  of  pollution  liability  insurance  policies  obtained 
by  state-employed  RACs. 
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This  requirement  would  have  been  unique  in  that  no  other  state  places  such  burden  of  proof  on 
the  third  party. 


Other  Unique  Provisions 

The  States  of  Missouri  and  Arizona  do  not  offer  indemnification  or  provide  immunity  but  have 
instituted  by  statute  other  means  to  limit  RAC  liability.  Missouri  established  RAC  liability  limits 
equal  to  SI  million  for  any  one  person  or  S3  million  for  all  persons  for  a  single  occurrence. 
Arizona’s  response  action  contracts  include  joint  liability  provisions  whereby  the  state  accepts 
a  RAC’s  liability  and  the  RAC  accepts  the  state’s  liability. 

The  State  of  New  Hampshire  instituted  a  program  whereby  it  enters  into  hold  harmless 
agreements  with  developers  of  contaminated  properties.  These  agreements  specify  that  New 
Hampshire  will  not  pursue  the  developer  for  claims  on  any  pre-existing  conditions,  while  in 
exchange,  the  developer  will  cleanup  the  site.  These  hold  harmless  agreements  do  not,  however, 
restrict  third  parties  or  the  EPA  from  pursuing  the  developer  for  liability  claims. 

States  do  not  offer  indemnification  for  a  variety  of  reasons.  Some  of  the  more  noteworthy 
reasons  include  the  following:  state  constitutions  that  prohibit  indemnification  (Arizona, 
Michigan,  Minnesota,  and  Wisconsin),  statutory  requirements  for  the  state  to  operate  on  a 
balanced  budget  (North  Carolina),  and  maintenance  of  sovereign  immunity  (Connecticut  and 
North  Dakota).  Additional  information  regarding  anti-indemnification  statutes  is  provided  in 
Chapter  3  of  this  report. 


LIMITATIONS 

This  report  focuses  on  only  the  most  salient  issues  pertaining  to  state  indemnification  practices. 
Some  information  presented  in  the  report  is  limited  because  state  officials  were  consistently 
unable  to  provide  supporting  data.  This  information  includes  the  RAC's  willingness  to  work 
without  pollution  liatjility  insurance,  the  impact  of  cleanup  size  on  the  RAC's  ability  to  obtain 
insurance,  and  the  limits,  exclusions  and  costs  of  pollution  liability  insurance  p>olicies  obtained 
by  state-employed  RACs. 
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CHAPTER  1 


INTRODUCTION 


1.1  REGULATORY  HISTORY 

The  Superfiind  program,  enacted  with  the  passage  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of  1980  (CERCLA),  gave  the  U.S.  Environmental 
Protection  Agency  (EPA)  a  broad  mandate  and  a  SI. 6  billion  fund  to  cleanup  hazardous  waste 
sites  and  to  respond  to  emergency  releases  of  hazardous  substances.  The  1986  Superfund 
Amendments  and  Reauthorization  Act  (SARA)  extended  the  program  for  five  years  and  expanded 
the  EPA’s  responsibilities  to  seek  permanent  solutions  to  contamination  problems  at  hazardous 
waste  sites. 

Prior  to  SARA,  response  action  contractors  (RACs)  relied  on  commercial  liability  insurance, 
together  with  indemnification,  to  offset  their  liability  risks.  The  EPA  provided  indemnification 
through  its  general  contracting  authority  as  a  means  to  supplement  commercial  insurance.  The 
Federal  government  indemnified  RACs  above  an  initial  $1  million  for  CERCLA  liabilities  and 
defense  expenses.  The  indemnification  agreement  was  void  in  cases  of  gross  negligence  or 
willful  misconduct.  The  RAC  community,  however,  viewed  EPA’s  indemnification  as 
inadequate  because  affordable  pollution  liability  insurance  was  not  available,  and  by  itself,  EPA 
indemnification  was  not  an  adequate  substitute  for  liability  insurance  since  EPA  lacked  explicit 
statutory  authority  for  RAC  indemnification  and  funding  was  subject  to  the  availability  of  funds 
from  the  overall  EPA  budget. 

Section  1 19  of  CERCLA  as  amended  by  SARA  contains  two  major  provisions  governing  the 
liabilities  faced  by  RACs.  Section  119(a)(1)  extends  liability  protection  "to  any  person  for 
injuries,  costs,  damages,  expenses,  or  other  liability  (including  but  not  limited  to  claims  for 
indemnification  or  contribution  and  claims  by  third  parties  for  death,  personal  injury,  illness  or 
loss  of  or  damage  to  property  or  economic  loss)  which  results  from  such  release  or  threatened 
release"  at  hazardous  waste  sites.  CERCLA  Section  119  also  establishes  a  funding  mechanism 
for  indemnification.  Section  119(a)  does  not  apply  in  the  case  of  a  release  caused  by  a  RAC’s 
conduct  that  is  negligent,  grossly  negligent,  or  that  constitutes  intentional  misconduct. 

On  October  6,  1987,  EPA  issued  interim  guidance  (OSWER  Directive  9835.5)  providing  an 
interim  indemnification  policy.  The  interim  guidance,  which  remains  in  effect,  sets  foi^  a 
discretionary  program  in  which  RACs  seeking  Federal  indemnification  are  required  to  provide 
proof  of  diligent  effort  to  obtain  pollution  liability  insurance.  The  guidelines  were  written  with 
the  expectation  that  they  would  remain  in  effect  for  a  very  short  period  of  time.  The  interim 
guidelines  do  not  set  a  limit  on  the  amount  of  indemnification  available  or  on  the  period  of 
coverage.  On  October  31,  1989,  EPA  published  a  proposed  indemnification  policy  (53  EK 
46012,  October  31,  1989)  for  the  purpose  of  soliciting  public  comment.  The  EPA  is  currently 
developing  final  policy  guidelines  for  indemnification  based  on  the  comments  received  on  the 
proposed  indemnification  guidelines  issued  October  31,  1989.  The  final  guidelines  will  replace 
the  interim  indemnification  policy  issued  October  6,  1987. 


1.2  BACKGROUND 


This  report  was  prepared  to  provide  the  Office  of  Waste  Programs  Enforcement  with  information 
on  current  RAC  indemnification  practices  at  each  of  the  50  states.  The  report  contains 
information  obtained  from  a  variety  of  sources  including  a  review  of  applicable  state  statutes, 
response  action  contracts,  and  telephone  discussions  with  appropriate  state  officials. 

While  EPA  attempted  to  provide  comprehensive  information  for  each  of  the  50  states,  it  was  not 
always  possible  since  a  significant  portion  of  the  data  was  obtained  from  state  officials. 
Consequently,  the  information  is  only  as  comprehensive  as  the  knowledge  of  the  individuals 
providing  the  information.  There  was  ai.  occasional  lack  of  knowledge  demonstrated  by  the 
contract  specialists  and  individuals  implementing  the  regulations  with  respect  to  the  legal 
implications  associated  with  their  states*  immunity  and  indemnification  provisions.  It  should  be 
stressed,  however,  that  EPA  often  spoke  with  several  individuals,  including  legal  staff,  at  each 
state  to  ensure  that  the  various  issues  associated  with  indemnification  were  discussed  with  the 
most  knowledgeable  person. 

EPA  was  unable  to  collect  information  on  some  issues  because  state  officials  consistently  were 
unable  to  provide  information  with  a  great  level  of  confidence.  These  issues  include  a  RAC’s 
willingness  to  work  without  pollution  liability  insurance;  the  impact  of  cleanup  size  on  a  RAC’s 
ability  to  obtain  insurance;  and  the  limits,  exclusions  and  costs  of  pollution  liability  insurance 
obtained  by  state-employed  RACs.  When  possible,  EPA  validated  the  information  provided  by 
the  state  officials  through  an  analysis  of  the  state’s  statutes. 


Definitions 

Response  action  contractor  (RAC),  indemnification,  immunity,  and  surety  firm  are  four  important 

terms  used  throughout  this  report.  Because  of  their  importance,  these  terms  are  defined  below. 

Response  Action  Contractor:  Any  person  who  enters  into  a  response  action  contract  with 
respect  to  any  release  or  threatened  release  of  a  hazardous  substance  or  pollutant  or 
contaminant  from  a  facility,  and  is  carrying  out  such  contract;  and  any  person,  public  or 
nonprofit  private  entity,  conducting  a  field  demonstration  pursuant  to  Section  311  (b); 
and  any  pci  u  who  is  retained  or  hired  by  the  persons  described  above,  to  provide  any 
services  relating  to  a  response  action;  and  any  surety  who  after  October  16,  1990,  and 
before  January  1,  1983,  provides  a  bid,  penormance  or  payment  bond  to  a  response 
action  contractor,  and  begins  activities  to  meet  its  obligations  under  such  bond,  but  only 
in  connection  with  such  activities  or  obligations  (SARA  Section  1 19  (e)(2)). 


Indemnification:  Is  an  agreement  whereby  one  party  agrees  to  reimburse  a  second  party 
for  losses  (in  this  case  liability  losses)  suffered  by  the  second  party  (OSWER  Directive 
9835.5,  October  6,  1987). 

Immunity:  Protects  a  RAC  from  civil  actions/lawsuits  whereby  the  RAC  cannot  be  sued 
for  any  injuries  or  damages  resulting  from  their  response  action.  Immunity  does  not 
provide  a  means  for  the  RAC  to  compensate  third  parties  for  damages  or  injuries 
incurred  (Adapted  from  Black’s  Law  Dictionary,  1990). 

Surety:  A  surety  is  a  financial  agreement,  and  not  a  form  of  insurance,  that  is  only 
activated  upon  a  RACs  failure  to  fulfill  its  contractual  agreement.  The  definition  of  a 
RAC  was  expanded  to  include  sureties  under  the  November  15,  1990,  amendment  to 
SARA  (Adapted  from  Ryan,  W.F.,  and  R.M.  Wright,  "Hazardous  Waste  Liability  and 
the  Surety,"  The  Journal  of  Tort  and  Insurance  Law). 
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Acronyms 


Numerous  acronyms  are  used  throughout  this  report, 
listed  below  for  the  reader’s  reference. 


These  acronyms,  and  their  meanings, 


are 


ADEQ 

- 

Arizona  Department  of  Environmental  Quality 

ADPC  &  E 

- 

Arkansas  Department  of  Pollution  Control  and  Ecology 

ASTSWMO 

- 

Association  of  State  and  Territorial  Solid  Waste  Management 
Officials 

CERCLA 

- 

Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act 

CTDEP 

- 

Connecticut  Department  of  Environmental  Protection 

DNR 

Department  of  Natural  Resources 

EPA 

United  States  Environmental  Protection  Agency 

ELDER 

Florida  Department  of  Environmental  Regulation  ^ 

LADEQ 

Louisiana  Depanment  of  Environmental  Quality 

LUST 

Leaking  Underground  Storage  Tank 

NJDEP 

New  Jersey  Department  of  Environmental  Protection 

NPL 

National  Priorities  List 

OEPA 

• 

Ohio  Environmental  Protection  Agency 

ORC 

* 

Ohio  Revised  Code 

ORDEQ 

Oregon  Department  of  Environmental  Quality 

ORDOJ 

Oregon  Department  of  Justice 

OSHA 

Occupational  Safety  and  Health  Administration 

OSWER 

Office  of  Solid  Waste  and  Emergency  Response 
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PRP 

- 

Potentially  Responsible  Pany 

RA 

- 

Remedial  Action 

RAC 

- 

Response  Action  Contractor 

RCRA 

- 

Resource  Conservation  and  Recovery  Act 

RFP 

- 

Request  for  Proposal 

RI/FS 

- 

Remedial  Investigation/Feasibility  Study 

SARA 

- 

Superfund  Amendments  and  Reauthorization  Act 

SARSS 

- 

Site  Assessment  and  Remediation  Support  Services 

TWC 

. 

Texas  Water  Commission 
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CHAPTER  2 


METHODOLOGY 


A  multiple-step  process  was  used  to  compile  and  evaluate  the  information  presented  in  this 
report.  The  process  involved  a  review  of  applicable  state  statutes,  development  of  discussion 
points  tailored  specifically  to  individual  states,  and  telephone  discussions  with  appropriate  state 
contacts  to  confirm  preliminary  analyses.  Three  matrices  are  included  in  this  report  that 
summarize  information  about  state  indemnification  practices.  Details  on  individual  state 
indemnification  practices  are  presented  in  individual  state  narrative  discussions. 

This  project  was  initiated  by  conducting  a  test  on  the  statutes  provided  from  an  earlier  contractor 
effort  examining  state  indemnification  practices.  The  statutes  of  10  states  were  randomly 
selected  and  tested  to  verify  that  all  statutes  pertaining  to  RAC  indemnification  or  immunity  were 
included  in  the  statute  package  and  that  these  statutes  were  current.  A  WestLaw  Computer 
Search  was  conducted  on  the  following  terms:  coniractor,  hold  harmless,  immunity, 
indemnification,  liability,  negligence,  and  hazardous  waste/material,  to  verify  that  all  relevant 
statutes  were  reviewed.  The  results  of  this  test  indicated  that  the  statute  package  was  complete 
with  all  relevant  statutes  for  the  10  states.  The  results  of  the  test  to  determine  if  the  statutes 
were  current,  however,  identified  several  outdated  statutes.  Consequently,  EPA  reviewed  each 
state’s  statutes  and  replaced  the  outdated  statutes  with  current  versions.  Approximately  20 
statutes  were  replaced  wi  h  updated  versions.  Concurrent  with  these  update  efforts,  illegible 
copies  of  approximately  30  additional  statutes  were  replaced  with  legible  copies.  In  total,  74 
statutes  were  reviewed  for  this  study. 

Concurrent  with  the  'statute  te:!."  letters  were  mailed  to  officials  in  each  of  the  SO  states.  The 
Directory  of  State  Officials,  compiled  by  the  Association  of  State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO),  was  used  to  identify  the  name,  phone  number,  and  mailing 
address  of  the  most  appropriate  waste  management  official  in  each  state.  The  letters  informed 
the  officials  that  they  would  be  contacted  and  requested  their  cooperation  in  providing  the  name 
and  phone  number  of  the  individual(s)  most  knowledgeable  of  their  state’s  indemnification 
practices.  A  model  of  the  letter  mailed  to  the  state  officials  is  included  as  Attachment  A  of  this 
report.  An  announcement  also  was  included  in  ASTSWMO’s  September  1991,  Monthly  Package 
informing  the  ASTSWMO  officials  that  they  would  be  contacted. 

To  ensure  consistency  in  approach  among  project  staff,  a  training  package  was  developed  and 
distributed  to  those  conducting  the  telephone  discussions.  The  package  included  specific 
guidelines  for  conducting  phone  discussions,  devrloping  individualized  discussion  points, 
completing  the  matrices,  and  writing  narratives  on  the  state  contacts  and  statutes. 

Project  staff  were  assigned  a  selected  number  of  designated  states  and  provided  with  the 
applicable  statutes,  name  and  phone  number  of  the  state  waste  management  official  for  the 
assigned  state,  and  model  discussion  points.  Staff  subsequently  reviewed  the  statutes  and 
developed  tailored  discussion  points  for  each  of  the  assigned  states.  Attachment  B  includes  the 
model  discussion  points  used  as  a  basis  in  creating  individualized  discussion  points.  The  staff 


crossed  out  the  non-applicable  items,  expanded  upon  relevant  issues,  and  added  additional 
questions,  as  necessary. 

State  waste  management  officials  were  then  contacted  to  obtain  the  name  and  phone  number  of 
the  individual  or  individuals  most  familiar  with  their  state’s  indemnification  practices.  These 
individuals  were  then  contacted  to  discuss  the  specifics  of  the  state’s  indemni^cation  practices. 
It  was  often  necessary  to  contact  several  individuals  within  each  state.  Most  often,  information 
was  obtained  from  individuals  with  the  state’s  legal  division,  contracts  division,  or  Attorney’s 
General  Office.  Attachment  C  provides  the  name  and  phone  number  of  each  individual,  by 
state,  who  provided  information  for  this  report. 

Subsequent  to  the  telephone  discussions,  information  was  summarized  in  matrices  and  fully 
outlined  in  written  narratives.  When  completing  the  matrices,  EPA  regarded  information 
received  during  the  telephone  discussions  as  secondary  information,  in  the  event  it  differed  from 
EPA’s  interpretation  of  the  state  statutes.  All  conflicts  are  fully  documented  in  the  individual 
state  narratives.  These  narratives  and  the  matrices  are  included  in  Chapter  3. 
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CHAPTER  3 


FINDINGS 


The  results  of  EPA’s  analysis  of  state  indemnification  practices  are  presented  in  this  chapter. 
The  information  is  summarized  in  three  matrices,  while  comprehensive  information  for  each 
state  is  provided  in  individual  state  narratives  presented  at  the  end  of  this  Chapter.  The 
information  included  in  the  matrices  is  primarily  limited  to  information  consisting  of  ”yes," 
”no,"  "not  applicable,"  and  "numeric  entries."  On  occasion,  it  was  necessary  to  include 
"unknown"  as  an  entry.  "Unknown"  was  only  entered  when  the  information  could  not  be 
obtained  from  the  state:  for  example,  where  the  state  did  not  know  the  information  and  could 
not  identify  an  alternate  source  for  the  information,  or  when  the  state  did  not  maintain 
information  relevant  to  the  question.  Supplemental  comments  are  provided  for  each  of  the  three 
matrices.  The  comments  are  listed  by  state  and  located  on  the-  pages  following  each  matrix. 
Superscript  letters  in  the  matrices  are  used  to  cross  reference  the  associated  comments. 


3.1  GENERAL  OVERVIEW 

ibis  section  provides  general  information  on  each  state  including  an  indication  of  whether  the 
state  offers  indemnification  or  immunity  to  RACs;  whether  the  state  requires  RACs  to  indemnify 
the  state;  and  information  on  state  insurance  requirements  and  the  attainability  of  pollution 
liability  insurance.  This  section  functions  as  a  guide  in  directing  the  reader  to  the  States 
Offering  Indemnification  (Section  3.2)  and  the  States  Not  Offering  Indemnification  (Section  3.3) 
for  additional  information  on  a  state’s  indemnification  practices.  The  information  discussed  in 
this  section  is  summarized  in  the  General  Overview  Matrix  that  begins  on  page  3-2. 


Indemnification 

Ten  states  have  the  authority  to  offer  indemnification  to  RACs  (i.e.,  California,  Florida,  Illinois, 
Louisiana,  Massachusetts,  Nevada,  New  Jersey,  Oregon,  Texas,  and  Washington).  Forty  states 
indicated  that  they  do  not  currently  have  the  statutory  authority  to  offer  indemnification  to 
RACs.  Several  of  the  states  that  do  not  offer  indemnification  indicated  that  their  state’s 
constitution  prohibits  the  indemnification  of  RACs. 


Immunity 

Fourteen  states  provide  RACs  with  immunity  from  damages  and  injuries  resulting  from 
hazardous  materi^s  releases.  Only  one  of  these  states,  Nevada,  also  offers  indemnification  to 
state-employed  RACs.  The  provision  of  immunity  is  significant  since  it  protects  a  RAC  from 
civil  actions  whereby  the  RAC  cannot  be  sued  for  any  injuries  or  damages  resulting  from  their 
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Alabaim 

(•) 

(b) 


State  officials  do  not  know  if  RACs  are  able  to  obtain  insurance  since  the  state  does  not  require  pollution  liability  insurance. 
The  state  has  an  unmuniiy  statute  that  provides  RACs  with  protection  from  liability. 


Alaska 

(a)  State  officials  do  not  know  if  RACs  are  able  to  obtain  intunnce  since  the  state  does  not  require  pollution  liability  insurance. 

(b)  The  state  has  an  immunity  statute  that  provides  RACs  with  protection  from  liability. 

Arizona 

(a)  The  state  constitution  prahibiu  the  indenuiifiestion  of  RACs. 

(b)  State  offictels  do  not  know  if  RaCs  are  able  to  obtain  inaurance  since  the  state  does  not  require  pollution  liability  insurance. 


Arkansas 

(a)  The  sute  currently  requires  RACs  to  obuin  pollution  liability  insurance  on  a  case-by>case  basis.  In  the  future,  pollution  Uabilii 
insurance  will  likely  be  required  on  all  new  response  action  contracts. 


California 

(a)  Although  the  state  hat  the  authority  to  indemnify  RaCs  and  their  subcontractors.  RACs  have  been  unable  to  meet  the  state's 
stringent  requirementa. 

Colorado 

(a)  Information  on  indemnificatian  could  not  be  obtained  from  the  state. 

(b)  Colorado's  response  action  activities  ate  limited  to  one  Pederally-funded  sute>lead  site.  Pollution  liability  insurance  is  require 
at  this  site.  The  annual  premium  is  being  paid  by  the  EPA. 


Connecticut 

(a)  Slate  officials  do  not  know  tf  RaCs  are  able  to  obuin  insurance  since  the  sute  docs  not  require  pollution  liability  insuru|^ 

(b)  The  Connecticut  OEP  plans  to  request  limited  unmunity  for  RaCs  from  the  sute  legulaiure  if  RACs  are  unwilling  to 


pending  design  contract  without  immunity. 


Delaware 


(a) 

(b) 

Florida 

(a) 

Georgia 

(I) 

(b) 


Hawaii 

(a) 

(b) 

Idaho 

(a) 

Illinois 

(a) 

(b) 


State  officials  do  not  know  if  RaCs  are  able  to  obuin  insurance  since  the  sute  does  not  require  pollution  liability  insurance. 
The  sute  has  an  immunity  sutute  that  provides  RACs  with  protection  from  liability. 

State  offic  'a  indicated  that  to  their  knowledge  only  one  RaC  has  obuined  economically  viable  insurance. 

The  state  has  never  hired  a  RAC  to  conduct  response  action  work. 

The  governor  accepted  a  proposed  law  to  esubiish  a  Sute  Superfund  program  that  includes  indemnification  provisions.  The 
proposed  law  will  be  submitted  to  the  state  Icgialaiure  for  approval  in  the  1992  legislative  session. 

Hawaii  state  statutes  appear  to  provide  RACs  with  immunity,  although  the  state  represenutive  conucted  indicated  that  it  wa 
the  slate's  intern  to  provide  immunity  to  suiC'employed  RaCs. 

The  state  official  indicated  that  the  state  has  no  specul  provisions  relevant  to  poltuujn  liability  insurance. 

Sute  officials  do  not  know  if  RaCs  are  able  to  obuin  insurance  since  the  sute  does  not  require  pollution  liability  iruuranct 

The  sute  establiiheU  the  Response  Contracton  Indemnification  Fund  to  fund  indemnification  of  RaCs. 

ClaifflS'inade  is  the  only  type  of  insurance  available  to  RaCs  at  this  tune. 
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diaiu 

(•) 


lowm 

(•) 

Kaiuu 

(A) 

(b) 

Kentucky 

(e)  State  ofliciala  do  not  know  if  RACi  are  able  to  obtain  inaunnce  or  if  they  work  without  it  tince  the  state  does  not  require 
pollution  liability  insurance. 

Louisiana 

(a)  The  state  has  the  authority  to  include  a  hold  harmless  clause  in  RAC  eontraeu,  but  has  not  done  so  to  date.  The  Mte  interpreu 
the  hold  harmless  clause  as  a  form  of  indemnification. 

(b)  Pollution  liability  insurance  is  only  required  when  the  risk  of  further  contamination  exists  at  the  site. 

Maine 

(a)  Slate  officials  do  not  know  if  RACs  are  able  to  obtain  iiMurance  or  if  they  work  without  it  since  the  state  does  not  require 
pollution  liability  ituurance. 

(b)  The  state  will  not  offer  indemnification  unless  RACs  are  unwilling  to  work  without  indemnification. 

Maryland 

(a)  State  officials  do  not  know  if  RACs  are  able  to  obtain  insurance  or  if  they  work  without  it  since  the  sute  docs  not  require 
pollution  liability  insurance. 

lassachusetis 

(a)  The  commissioner  of  insurance's  report  indicates  that  errors  and  omissions  insurance  was  available  at  the  time  the  report  was 
written  in  1987. 


The  state  c  es  not  have  the  legal  authority  to  require  pollution  liability  insurance,  but  in  practice,  the  sute  only  considers  those 
RACs  that  have  ituurance. 


The  stau  has  never  hired  a  RAC.  As  of  October  1.  1991.  there  are  no  sute>lead  Superfund  sites. 

The  sute  requires  RACs  to  indemnify  the  sute  only  on  PRP  consent  orders. 

The  state  will  not  offer  indemnification  to  RACs  unless  RACs  pressure  the  state  for  indemnification  in  the  future. 


Michigan 

(a)  Sure  officials  do  not  know  if  RACs  are  able  to  obuin  insurance  since  the  sute  does  not  require  pollution  liability  iruurance. 
Minnesou 

(a)  Sute  officials  do  not  know  if  RACs  are  able  to  obuin  insurance  or  if  they  work  without  it  since  the  sute  does  not  require 
pollution  lubility  insurance. 


MonUfu 

(a)  The  sute  provides  immunity  to  RACs  only  if  they  are  not  negligent,  if  the  RAC  is  found  to  be  negligent,  they  arc  responsible 
for  their  own  actions. 

(b)  The  state  requires  RACs  to  obuin  pollution  liability  iiuuiance;  however,  RACs  are  allowed  to  work  without  insurance  if  they 
ean  prove  that  iruurance  is  unobuinable. 

Nebraska 

(a)  The  stau  has  never  hired  a  RAC  to  conduct  response  action  work;  however,  the  sute  is  coordiruting  six  pre-remedial  eontraeu 
under  the  direction  of  the  EPA. 


Nevada 

(a) 


(b) 

(c) 


The  stau  offers  limited  indemnification  to  RACs  up  to  $50,000.  Indemnification  is  provided  oi  a  siU'Specific  basu  for  small* 
scale  projeeu  only. 

RAC  indemnification  of  the  suu  is  required  on  a  contract-specific  basis  u  determined  by  the  sute. 

Suu  officuls  do  not  know  if  RACs  are  able  to  obuin  ituurance  smee  the  suu  does  not  require  pollution  liability  insurance. 
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New  Hampshire 

(a)  The  suce,  in  very  limited  cases,  provides  developers  ‘hold  harmless'  protection  from  pre-existing  conditions  in  exchan 
cleaning  up  property  they  develop. 


New  Jersey 

(a)  The  state  ofTered  indemnification  under  its  original  program  from  1986,  through  January  1990,  when  its  authority  expired.  Th 
state  currently  offers  indemnification  in  accordance  with  a  new  law  enacted  January  9,  1992. 


New  York 

(a)  The  state  requires  RACs  to  obtain  pollution  liability  iiuurance.  The  state  will  pay  the  premium  for  liability  insurance  as  a  bid 
item  in  RAC  contricu.  The  state  allows  RACs  to  work  without  insurance  if  the  RAC  can  prove  that  they  are  unable  to  obtain 
itMurance. 


North  Carolina 

(a)  The  state  hired  only  one  RAC  last  year.  The  RAC  was  able  to  obtain  pollution  liability  insurance. 

North  Dakou 

(a)  The  state  has  never  hired  a  RAC  to  conduct  response  action  work. 

Ohio 

(a)  The  state  maintains  that  state  law  in  combination  with  the  eleventh  amendment  to  the  U.S.  Constitution  provides  immunity  to 
the  state  and  state-employed  RACs.  The  Third  Circuit  Court  of  Appeals  ruled  against  the  provision  of  immunity  per  the 
eleventh  amendment  in  United  States  v.  Union  Gas  Co. 

(b)  State  officials  do  not  know  if  RACs  are  able  to  obtain  iiuursnce  or  if  they  work  without  it  since  the  state  does  not  require 
pollution  liability  insurance. 

Oregon 

(a)  The  sute  does  not  require  pollution  liability  insurance  at  present;  however,  a  suue  official  indicated  that  ituurance  will  likely 
required  when  RACs  begin  conducting  removal  and  emergency  response  activities. 

(b)  State  officials  do  not  know  if  RACs  are  able  to  obtain  insurance  since  the  state  does  not  require  pollution  liability 

Rhode  Island 

(a)  Although  the  state  requires  RACs  to  indemnify  the  state,  the  state  has  been  unsuccessful  in  including  indemnification  provisii 
in  RaC  contracu. 

(b)  A  Slate  official  indicated  that  pollution  liability  insurance  is  available;  however,  it  is  very  expensive.  RaCs  claim  that  they  . 
not  able  to  obtain  this  insurance  due  to  the  high  cost. 

South  Carolina 

(a)  Although  RACs  may  receive  immunity  under  the  State  of  South  Carolina  Tort  Claims  Act.  immunity  is  decided  on  a  case-b; 
case  basis  by  the  sute  court. 

(b)  Sute  officials  believe  pollution  liability  insurance  is  obumablc;  however,  no  dau  are  available  to  support  this  assumption. 

South  Dakou 

(a)  Immunity  is  provided  to  RACs  in  etiKrgency  situations  u  the  request  of  any  emergency  and  disaster  service  agency.  In  the 
past,  the  state  has  made  severil  contractors  state  employees  to  protect  them  from  liability. 

(b)  The  state  includes  a  ‘hold  harmless'  clause  in  RaC  contracu  esublishmg  a  RAC's  responsibility  for  negligence  and  willful 
acu. 

(e)  State  officials  do  not  know  if  RACs  are  able  to  obum  insurance  since  the  sute  does  not  require  pollution  liability  insurance 

Texas 

lai  Texas  is  authorized  to  indemnify  RACs  under  two  separate  sututes.  Pursuant  to  Section  1 04  002  of  the  Civil  Pncuce  and 
Remedies  Code  (as  amended  m  1991)  Texas  is  liable  for  indemnification  of  a  person  for  damages  that  result  solely  from  th 
person's  signing  of  an  industrial  solid  or  hazardous  waste  manifest  during  the  course  of  performing  contractual  activoies. 
Under  Section  361. 40S  of  the  Texas  Health  and  Safety  Code,  the  sute  has  the  authority  to  utdemnify  RACs.  however,  no 
indemnification  has  been  offered  because  the  state's  authoniy  is  contingent  upon  the  federal  government's  indemnification  > 
state. 
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general  overview  matrix 

(coatiaucd) 


(b)  Pollution  liability  insurance  is  currently  required  on  a  case-by-case  basis  at  the  discretion  of  the  TWC  project  manager.  In  the 
event  that  insurance  is  required,  the  RAC  is  required  to  name  the  sute  as  eo-insured  on  its  insurance  policy. 

Vermont 

(a)  The  state  eurrently  requires  RACs  to  obtain  pollution  liability  insurance.  Due  to  the  high  cost  and  limited  coverage  of  current 
policies,  the  state  may  eliminate  this  requirement  in  the  future. 

Virginia 

(a)  The  state  has  never  hired  a  RAC  to  conduct  response  action  work. 

Washington 

(a)  State  oflicials  do  not  know  if  RACs  are  able  to  obtain  insurance  or  if  they  work  without  it  since  the  state  does  not  require 
pollution  liability  insurance. 

West  Virginia 

(a)  -The  state  has  never  hired  a  RaC  to  conduct  response  action  work. 

(b)  West  Virginia's  'Good  Samaritan  Law*  appears  to  provide  RACs  with  immunity. 

Wisconsin 

(a)  A  state  of&cial  indicated  that  only  the  larger  firms  have  been  able  to  obtain  pollution  liability  insurance. 

(b)  State  officials  do  not  know  if  RACs  work  without  insurance  since  the  state  does  not  require  pollution  liability  insurance. 


Wyoming 


The  sute  has  never  hired  a  RAC  to  conduct  response  action  work. 
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response  action.  Additionally,  it  may  be  argued  that  immunity  is  more  comprehensive  than 
indemnification  in  that  there  are  typically  no  maximum  limits,  deductibles,  or  coverage  periods 
associated  with  immunity.  It  is  important  to  note  that  all  of  the  states  that  provide  immunity  do 
so  with  significant  restrictions  and  sometimes  limit  immunity  to  certain  types  of  response  action 
work. 

Immunity  is  most  often  provided  by  state  statutes  that  specifically  address  RACs.  In  South 
Carolina,  however,  immunity  is  provided  under  the  state’s  Tort  Claims  Act,  whereby  immunity 
is  decided  by  the  state  court  on  a  case-by-case  ba^s.  Hawaii’s  Environmental  Response  Statutes 
appear  to  provide  RACs  with  immunity,  although  the  state  representative  indicated  that  it  was 
not  Hawaii’s  legislative  intent  to  provide  immunity  to  state-employed  contractors.  The  immunity 
statute  has  not  been  fully  tested  since  the  state  only  has  contracted  with  emergency  remov^ 
RACs  to  date. 

The  State  of  New  Hampshire  does  not  provide  RACs  with  immunity;  however,  the  state  does 
enter  into  hold  harmless  agreements  with  developers  of  contaminated  properties.  These 
agreements  specify  that  a  developer  will  cleanup  a  site;  in  exchange.  New  Hampshire  will  not 
pursue  the  developer  for  claims  on  pre-existing  conditions. 

Although  most  states  have  Good  Samaritan  Statutes,  these  statutes  are  not  applicable  to  RAC 
activities  since  they  specifically  exclude  those  persons  who  perform  services  for  profit.  West 
Virginia’s  Good  Samaritan  Statutes  appear  to  provide  RACs  with  immunity;  however,  West 
Virginia  has  never  hired  any  RACs  to  date. 


Anti-Indemnification  Statutes 

Anti-indemnification  statutes  were  not  specifically  addressed  during  EPA’s  review  of  state 
statutes  and  conversations  with  state  officials.  However,  some  information  regarding  anti- 
indemnification  statutes  was  obtained  when  state  officials  were  asked  why  their  state  does  not 
offer  indemnification  to  RACs.  It  was  learned  that  the  constitutions  of  four  states  (i.e.,  Arizona, 
Michigan,  Minnesota,  and  Wisconsin)  prohibit  them  from  offering  indemnification  to  RACs. 
Similarly,  the  State  of  North  Carolina  is  prohibited  from  offering  indemnification  to  RACs 
because  the  state  is  required  by  statute  to  operate  on  a  balanced  budget.  Additionally,  the  States 
of  Connecticut  and  North  Dakota  maintain  sovereign  immunity  and  therefore  do  not  offer 
indemnification. 

Although  EPA  identified  only  five  states  with  anti-indemnification  provisions,  two  anicles 
suggest  that  approximately  80  percent  of  the  states  may  in  fact  have  anti-indemnification  statutes. 
It  is  unclear,  however,  whether  these  statutes  apply  to  RACs.  The  first  anicle  provides  a  state- 
by-state  listing  of  anti-indemnification  statutes.'  This  listing  indicates  that  39  states  have  anti- 


‘  "Construction  Risk  Management,  Contractual  Risk  Transfer,"  October  1986. 


indemnification  statutes.  Twenty-six  of  these  statutes  void  indemnification  agreements  in 
construction  contracts  which  purport  to  indemnify  contractors  for  sole  negligence  or  willful 
misconduct.  An  additional  four  statutes  prohibit  indemnification  agreements  in  contracts  (not 
limited  to  construction)  purporting  to  indemnify  any  party  for  its  sole  negligence  or  errors  and 
omissions.  Eight  state  statutes  allow  only  comparative  fault  indemnification  agreements,  three 
of  which  apply  to  contracts  for  drilling  for  oil,  gas,  water,  or  minerals,  and  two  of  which  apply 
to  architects,  engineers,  or  surveyors.  One  state  has  an  anti-indemnification  statute  that  prohibits 
agreements  that  require  a  subcontractor  to  indemnify  others  for  injuries  or  property  damage  not 
caused  by  the  subcontractor. 

Ryan  and  Wright  also  provide  a  state-by-state  listing  of  anti-indemnification  statutes.'  Their 
article  lists  38  anti-indemnification  statutes  and  one  statute  that  may  be  considered  anti¬ 
indemnification.  Consistent  with  the  first  article,  the  majority  of  these  statutes  (i.e.,  33)  prohibit 
indemnification  agreements  in  construction  contracts  which  indemnify  the  contractor  for  its  sole 
negligence.  Three  additional  statutes  prohibit  indemnification  agreements  in  contracts  that 
purport  to  indemnify  a  contractor  for  its  sole  negligence.  Of  the  remaining  two  anti¬ 
indemnification  statutes,  one  is  reportedly  not  applicable  to  RACs,  and  one  voids  agreements  by 
subcontractors  to  indemnify  others  for  injuries  not  caused  by  the  subcontractor. 

The  majority  of  these  statutes  have  not  yet  been  tested  in  court  so  their  applicability  to  response 
action  contracts  has  not  been  determined.  The  first  anicle  did  indicate  that  most 
indemnification  agreements  contain  a  provision  making  them  applicable  to  the  fullest  extent 
provided  by  state  law.  According  to  the  anicle,  this  language  will  ensure  that  indemnification, 
as  provided  for  by  a  state  indemnification  law,  will  be  allowed  and  will  reduce  the  chances  of 
the  coun  nullifying  the  entire  indemnification  provision  as  being  contrary  to  a  state's  anti¬ 
indemnification  law. 


Protection  Offered  bv  States 

Twenty-seven  states  do  not  offer  indemnification  or  provide  immunity  to  RACs.  Seven  (i.e., 
Georgia,  Iowa,  Nebraska,  North  Dakota,  Virginia,  West  Virginia,  and  Wyoming)  of  the  27 
states,  however,  have  never  employed  a  RAC’s  services.  Officials  from  these  states 
acknowledged  that  RAC  services  were  not  needed  for  several  reasons,  including  that  the  state 
did  not  have  a  Superfund  program  or  that  all  Superfund  related  work  in  the  state  is  conducted 
by  responsible  parties  or  the  EPA. 


‘  ’Hazardous  Waste  Liability  and  the  Surety,"  written  by  William  F.  Ryan,  Jr.  and  Roben  M. 
Wright  (Whiteford,  Taylor  &  Preston),  Ton  &  Insurance  Law  Journal. 
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PROTECTION  OFFERED  BY  STATES 
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Thirty-three  states  require  state-employed  RACs  to  indemnify  or  hold  the  state  harmless  against 
liability  resulting  from  the  RAC’s  activities.  Seventeen  of  the  33  states  that  do  require  RACs 
to  indemnify  the  state  also  offer  indemnification  or  provide  immunity  to  RACs.  Most  states 
regard  this  as  reciprocal  indemnification  or  immunity,  whereby  the  state  and  RACs  are  each 
responsible  for  actions  caused  by  their  own  negligence.  Most  of  the  states  requiring  RACs  to 
indemnify  the  state  are  not  mandated  to  do  so  under  state  statutes.  This  indemnification 
requirement  is  typically  included  in  response  action  contracts.  Of  the  remaining  17  states,  9 
states  do  not  require  the  RACs  to  indemnify  the  state,  1  state  official  did  not  know,  and  7  states 
do  not  hire  RACs  and  therefore  are  not  applicable. 


STATES  REQUIRING  RACS  TO  INDE.MNTFY  OR  HOLD  HAR.MLESS 
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Only  17  stales  currently  require  RACs  to  obtain  pollution  liability  insurance.  During  discussions 
with  state  officials,  it  was  learned  that  states  often  require  insurance  for  only  specific  types  of 
activities,  such  as  remedial  actions  or  other  activities  where  there  is  the  risk  of  contaminant 
migration.  Officials  from  several  states  indicated  that  while  they  do  not  currently  require 
pollution  liability  insurance,  they  will  require  RACs  to  purchase  insurance  when  they  begin 
conducting  rem^ial  action  activities.  It  also  was  learned  that  at  least  two  of  the  states  (i.e., 
Montana  and  New  York)  that  require  pollution  liability  insurance  will  allow  RACs  to  work 
without  insurance  if  the  RAC  cannot  obtain  it.  Indiana  officials  indicated  that  while  it  is  not  a 
written  requirement  that  RACs  obtain  pollution  liability  insurance,  it  is  the  state’s  practice  only 
to  consider  those  RACs  that  have  insurance.  The  State  of  Texas  currently  requires  pollution 
liability  insurance  on  a  case-by-case  basis  at  the  project  manager’s  discretion.  Prior  to  1992, 
all  RaCs  were  required  to  obtain  pollution  liability  insurance. 
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The  States  of  California,  Florida,  Oregon,  Texas,  and  Wisconsin  require  RACs  to  name  the  state 
as  an  additional-insured  party  on  all  insurance  policies.  This  is  significant  in  the  case  of  Texas 
since  the  state  is  prohibited  horn  purchasing  insurance  coverage  for  itself. 


POLLUTION  LIABILITY  INSURANCE  REQUIREMENTS 

Insurance  Required 

Insurance  Not  Required 

17 

33 

Attainability  of  Pollution  Liability  Insurance 

State  officials  generally  could  not  indicate  if  pollution  liability  insurance  is  obtainable  unless  the 
state  requires  RACs  to  obtain  this  type  of  insurance.  Officials  from  24  states  indicated  that 
RACs  were  able  to  obtain  insurance,  while  officials  from  17  states  did  not  know.  Additionally, 
most  of  the  states,  eyen  those  that  require  insurance,  are  unfamiliar  with  the  limits,  costs  and 
exclusions  of  ayailable  insurance,  as  well  as  the  impact  the  size  of  a  cleanup  has  on  the  RAC's 
ability  to  obtain  insurance.  In  the  17  states  that  currently  require  RACs  to  obtain  pollution 
liability  insurance,  RACs  working  in  15  of  those  states  were  successful  in  obtaining  insurance. 

Although  seyeral  states  cover  a  RAC’s  insurance  costs,  very  few  states  are  familiar  with  the  cost 
of  pollution  liability  insurance  purchased  by  RACs.  One  possible  reason  for  the  states’  not  being 
familiar  with  the  cost  and  limits  of  the  insurance  is  that  the  RACs  do  not  bill  the  states  for  the 
cost  of  these  policies  as  direct  line  items  in  their  invoices. 

No  conclusive  information  was  obtained  as  to  whether  the  size  of  the  cleanup  is  a  factor  in  the 
RAC’s  ability  to  obtain  pollution  liability  insurance.  Only  two  state  officials  were  able  to 
discuss  this  issue.  An  Arkansas  official  indicated  that  RACs  would  likely  consider  the  larger 
sites  to  have  greater  risks.  A  Missouri  official  indicated  that  the  size  of  the  cleanup  did  not 
impact  the  RAC’s  ability  to  obtain  pollution  liability  insurance  since  the  insurance  companies 
priced  the  insurance  according  to  the  size  of  the  contract. 

The  State  of  Florida  is  in  the  process  of  hiring  a  consultant  to  evaluate  the  availability  of 
pollution  liability  insurance  and  its  cost-effectiveness.  The  study  also  will  determine  if  it  is 
appropriate  for  the  state  to  reimburse  contractors  for  the  cost  of  the  insurance.  Florida  is 
conducting  the  study  to  evaluate  alternatives  to  indemnification  because  there  is  concern  within 
the  state  that  the  provision  of  indemnification  is  subjecting  Florida’s  Water  Quality  Assurance 
Trust  Fund  and  Inland  Protection  Trust  Fund  to  substantial  risk.  This  study  is  scheduled  for 
completion  early  in  1992. 
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ATTAINABILITY  OF  POLLUTION  LIABILITV  INSLTIANCE 
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RACs  Working  Without  Pollution  Liability  Insurance  and  Indemnification 

Officials  in  19  states  indicated  that  RACs  work  without  pollution  liability  insurance  or 
indemnification.  This  includes  RACs  from  14  states  that  do  not  require  pollution  liability 
insurance  and  RACs  from  5  states  that  only  require  insurance  for  specific  projects  (e.g., 
remedial  action  projects).  It  is  important  to  note  that  immunity  is  offered  in  8  of  the  19  states 
where  RACs  are  currently  working  without  insurance  or  indemnification.  It  is  likely  that 
immunity  plays  a  significant  role  in  the  willingness  of  these  RACs  to  work  without  insurance. 

A  Florida  state  official  was  the  only  individual  with  information  as  to  whether  the  size  of  the 
cleanup  plays  a  role  in  a  RAC’s  willingness  to  work  without  insurance.  The  official  indicated 
that  the  size  of  the  contract  is  the  most  important  factor,  because  RACs  are  more  willing  to  work 
on  a  large  cleanup  site  if  the  value  of  the  contract  is  significant  enough  to  offset  potential  risks. 
RACs  are  more  likely  to  turn  down  smaller  value  contracts  that  cannot  offset  the  risk  associated 
with  the  site  cleanup. 


RACS  WORKING  WITHOUT  INSURANCE  AND  INDE.NLV1F1CATION 
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Potential  for  States  to  Offer  Indemnification  in  the  Future 

The  state  of  Georgia  does  not  currently  offer  indemnification,  but  may  begin  offering 
indemnification  in  the  near  future.  Georgia  recently  proposed  a  law  to  establish  a  State 
Superfund  program  that  includes  indemnification  provisions. 


While  it  is  unlikely  that  Kansas  and  Maine  will  begin  offering  indemnification  in  the  near  future, 
officials  in  these  states  did  indicate  that  their  states  only  would  offer  indemnification  if  they 
determine  that  RACs  will  not  work  without  it. 


3  -  12 


POTENTIAL  FOR  STATES  TO  OFFER  INDEMNinCATlON 
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3  J  STATES  OFFERING  INDEMNEFICATION 

This  section  presents  information  on  the  ten  states  (i.e.,  California,  Florida,  Illinois,  Louisiana, 
Massachusetts,  Nevada,  New  Jersey,  Oregon,  Texas,  and  Washington)  that  have  the  authority 
to  offer  indemnification.  This  section  includes  information  on  whether  the  states  indemnify 
subcontractors  of  the  prime  RAC;  specifics  on  indemnification  limits,  associated  deductibles,  and 
their  application;  the  length  of  the  indemnification  coverage  offered  by  the  states;  the  number 
of  claims  filed  to  date  against  an  indemnified  RAC;  and  an  indication  if  the  state  requires 
documentation  of  diligent  efforts  to  obtain  pollution  liability  insurance.  The  Indemnification 
Matrix,  which  begins  on  page  3-14,  summarizes  the  information  presented  in  this  section. 


Indemnification  Currently  Offered 

Ten  states  currently  have  the  statutory  authority  to  offer  indemnification  to  state-employed 
RACs.  These  states  include  California,  Florida,  Illinois,  Louisiana,  Massachusetts,  Nevada, 
New  Jersey,  Oregon,  Texas,  and  Washington.  California  and  Louisiana,  however,  have  not 
offered  indemnification  to  any  RACs  to  date.  A  California  official  indicated  that  the  state  has 
not  yet  offered  indemnification  because  RACs  have  not  been  able  to  meet  all  of  the  necessary 
requirements.  The  State  of  Louisiana  has  the  authority  to  include  a  hold  harmless  clause  in 
response  action  contracts  when  an  agreement  with  the  RAC  cannot  otherwise  be  obtained.  The 
Louisiana  official  indicated  that  this  situation  has  not  occurred  and  therefore,  the  state  has  not 
offered  any  indemnification  to  date. 

The  State  of  Texas  has  two  indemnification  statutes,  one  of  which  also  limits  a  RAC's  liability 
pursuant  to  violations  of  Texas  hazardous  waste  laws.  Section  104.002  of  the  Civil  Practice  and 
Remedies  Code  (as  amended  by  House  Bill  1762  in  1991)  indicates  that  the  state  is  liable  for 
indemnification  of  a  person  when  damages  result  solely  from  that  person's  signing  of  an 
industrial  solid  waste  or  hazardous  waste  manifest  during  the  performance  of  contractual 
activities.  Section  361.405  of  the  Texas  Health  and  Safety  Code  indicates  that  the  Texas  Water 
Commission  (TWC)  is  authorized  to  indemnify  RACs  through  the  RACs’  contract  with  the 
TWC.  This  indemnification  is  contingent  upon  several  conditions,  including  the  federal 
government’s  agreement  (in  a  contract  or  cooperative  agreement)  to  in  turn  indemnify  the  TWC. 
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INDEMNinCATlON  MATRIX 
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CQ^fMENTS 


CAlifomia 

(•)  The  suu  ii  luthohzed  u  indemnify  RACi  ind  their  tubcontncton;  however.  RACs  heve  been  unible  to  meet  Che 
stringent  requirements  to  receive  indemniflcatioa. 

Illinois 

(e)  The  state  has  not  established  a  deductible. 

Florida 

(a)  The  S5  million  limit  includes  the  following:  St  million  for  personal  injury  or  death  qi  an  aggregate  limit  of  S3 
millioa  for  personal  injury  or  death:  an  aggregate  limit  of  SI  million  for  property  damage;  and  an  aggregate  limit 
of  $1  million  for  defease  costs. 

Louisiana 

(a)  The  state  has  the  authority  to  include  a  hold  harmless  clause  in  RAC  contracu,  but  has  not  done  so  to  date.  The 
state  interprets  the  hold  harmless  clause  u  a  form  of  indemnification.  The  prime  RAC  is  required  to  guarantee  the 
same  coverage  to  iu  subcontractors. 

(b)  Documentation  is  not  required  since  RACs  are  able  to  obtain  pollution  liability  insurance  when  required. 

Massachusetts 

(a)  Indemnification  is  offered  only  to  Emergency  Response  contractors  and  Site  Assessment  and  Remediation  Support 
Service  (SARSS)  contractors. 

(b)  The  state  limits  the  length  of  indemnification  to  the  period  of  statutory  repose,  which  could  not  be  defined  by  the 
state  officials  conucted. 

(c)  State  requires  SARSS  contractors  to  submit  documentation  indicating  if  the  RAC  has  error  and  omissions  insurance 
and,  if  not.  documentation  that  this  insurance  is  not  available  or  affordable. 

Nevada 

(a)  The  state  offers  indemnification,  on  a  ease>by>case  basis,  to  contractors  working  on  small-scale  projects  under  the 
state's  direction. 

(b)  While  the  state  operates  under  the  practice  that  indemnification  ends  when  the  contract  ends,  the  statute  of 
limi<aiions  in  Nevada  can  vary  from  3  to  6  years  depending  on  the  claim. 

New  Jersey 

(a)  Indemnification  previously  was  offered  only  when  qualified  RACs  were  unable  to  obiaui  insurance. 

(b)  New  Jersey's  original  indemnification  program  allowed  the  state  flexibility  in  definutg  liability  limits  and  penods 
of  indemnification.  However.  SlO  million  was  the  maximum  liability  coverage  allowed.  The  indemnification 
period  was  limited  to  10  years. 

(c)  The  state's  current  indemnification  law  increases  the  maximum  indemnification  limit  to  S25  million  for  a  tingle 
occurrence  and  S30  million  in  the  aggregate.  Deductibles  are  applied  at  30%  of  the  contract  amount,  not  to 
exceed  SI  .5  million  on  a  per  occurrence  basis.  Additionally,  the  RaC  is  required  to  pay  a  co-payment  equal  to 
10%  of  the  claim  amount  in  excess  of  the  deductible,  not  to  exceed  the  indemnification  limit  specified  in  the 
RAC's  indcmnificaiaon  agreement.  The  current  law  docs  allow  the  NJDEP  to  lower  these  deducubles  and  co- 
peymenu  on  a  contnct-by-contract  baaia.  based  on  the  availability  of  pollution  liability  insurance,  the  number  and 
quality  of  bidden,  or  on  other  factors  that  it  deems  relevant. 

Oregon 

(a)  The  Oregon  Constitution  and  Oregon  Tort  Claims  Act  limit  the  smoum  of  indemnification  to  S50  thousand 
singularly  or  S300  thousand  in  the  aggregate. 

(b)  The  state’s  contractual  language  indicates  indemnification  continues  beyond  the  term  of  the  contract  in  serpetuity. 

Texas 

(a)  Texas  is  authorized  to  indemnify  RACs  under  two  separate  statutes.  Pursuant  to  Section  lOa.002  of  the  Civil 

Practice  and  Remedies  Code  (as  amended  in  1991)  Texas  is  liable  for  indemnification  of  a  person  for  damages  that 
result  solely  from  Use  penon's  signuig  of  an  industrul  solid  or  hazardous  waste  manifest  during  the  course  of 
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(eoatiaued) 


perfonning  contractual  activities.  Under  Section  361.405  of  the  Texas  Health  and  Safety  Code  the  sute  has  the 
authority  to  indemnify  RaCs.  however,  no  indemnification  has  been  offered  because  the  slate's  authority  is 
contingent  upon  the  federal  government's  indemnification  of  the  state. 

The  Texas  Civil  Practice  and  Remedies  Code  states  that  the  state  is  liable  for  indemnification  of  ’a  person*  for 
damages  resulting  solely  from  that  person's  signing  an  industrial  solid  or  hazardous  waste  manifest  during  the 
perfotnunce  of  eontiactual  activities.  Therefore,  subcontiaeton  would  be  indemnified  against  damages  resulting 
solely  fimm  their  signing  of  a  manifest  during  the  performance  of  eontnctiial  activities. 

pollution  liability  insurance  is  currently  required  on  a  ease-by<«ase  basis  at  the  discretion  of  the  project  manager. 

In  the  event  that  insurance  is  required,  the  RAC  is  required  to  name  the  state  as  co^insured  on  its  insurance  policy. 
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Because  the  federal  government  does  not  indemnify  states,  Texas  has  not  offered  indemnification 
to  any  RACs  pursuant  to  this  statute. 


The  State  of  New  Jersey  used  its  authority  to  offer  limited  indemnification  to  RACs,  up  until 
January  of  1990,  when  its  authority  expired.  The  state's  authority  was  reinstated  on  January  9, 
1992,  when  a  new  indemnification  law  was  signed. 
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Reasons  States  Offer  Indemnification 

Only  4  of  the  9  states  (i.e.,  Florida,  Massachusetts,  New  Jersey,  and  Illinois)  that  have  the 
statutory  authority  to  offer  indemnification  experienced  difficulties  obtaining  RAC  services  or 
determined  that  RACs  were  unable  to  obtain  pollution  liability  insurance.  Florida  indicated  that 
it  began  offering  indemnification  because  of  difficulty  obtaining  RAC  services  without  limiting 
a  RAC's  potential  liability.  The  Commonwealth  of  Massachusetts  began  offering 
indemnification  because  ail  of  the  RAC  respondents  to  the  first  site  assessment  and  remediation 
suppon  services  procurement  were  unable  to  meet  the  commonwealth’s  pollution  liabili^^ 
insurance  requirement.  Massachusetts  was  forced  to  reject  each  of  the  three  proposals  receivdiP 
because  they  contained  a  pollution  exclusion  clause.  New  Jersey  first  began  offering 
indemnification  as  a  result  of  two  incidents  in  1984/1985  where  response  contractors  could  not 
obtain  pollution  liability  insurance.  Illinois  established  a  fund  to  cover  the  cost  of 
indemnification  in  1987  to  assure  and  encourage  the  panicipation  of  RACs  in  cleanup  efforts 
until  adequate  liability  insurance  (occurrence-based)  is  readily  available  to  RACs.  Washington 
offered  indemnification  when  the  state  first  contracted  with  lL\Cs  because  they  believed  it  was 
a  good  business  practice.  Nevada  offers  indemnification,  on  a  case-by-case  basis,  to  ail  state 
contractors  since  they  are  working  on  the  state’s  behalf.  Although  it  was  not  Oregon’s  original 
intent  to  offer  indemnification,  RACs  are  able  to  obtain  indemnification  since  Oregon’s 
Superfund  program  is  based  on  CERCLA. 

The  States  of  California  and  Louisiana  have  the  authority  to  offer  indemnification,  but  have  not 
done  so  to  date.  A  California  official  indicated  that  it  was  never  the  state’s  objective  to  offer 
indemnification  to  RACs.  The  legislation  addressing  the  indemnification  of  RACs  was 
developed  as  a  result  of  several  RACs  pooling  together  and  lobbying  the  state  legislature.  The 
state’s  financial  department  subsequently  became  involved,  resulting  in  the  inclusion  of  several 
prohibitive  restrictions,  which  have  precluded  any  RACs  from  receiving  indemnification  to  date. 
Louisiana  officials  were  unable  to  specify  why  the  state  passed  legislation  allowing  the  inclusion 
of  hold  harmless  clauses  in  response  action  contracts. 


Texas  amended  its  Civil  Practice  and  Remedies  Code  in  1991  to  include  indemnification  of 
RACs  for  damages  resulting  from  their  signing  of  industrial  solid  waste  and  hazardous  waste 
manifests  in  response  to  the  Union  Gas  federal  court  decision  that  waived  Pennsylvania’s 
sovereign  immunity.  Texas’s  second  indemnification  statute,  Section  361.405  of  the  Texas 
Health  and  Safety  Code,  reportedly  resulted  from  RAC  lobbying  efforts. 
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*  Texas  is  counted  twice  because  it  had  a  different  reason  for  enacting  each  of  its  two 

indemnification  statutes. 

Year  States  Received  Authorization  to  Offer  Indemnification 

The  first  state  to  obtain  authority  to  offer  RAC's  indemnification  was  Nevada  in  1965.  This 
authority  is  provided  in  Chapter  41  of  the  Nevada  Revised  Statutes  that  provides  for  the 
indemnification  of  all  state  contractors.  Louisiana  and  Washington  obtained  their  authority  in 
1984,  followed  by  California  and  New  Jersey,  for  its  original  indemnification  program,  in  1986. 
Florida,  Illinois,  Massachusetts,  Oregon,  and  Texas  (for  its  first  indemnification  statute)  all 
obtained  their  authority  to  indemnify  RACs  in  1987.  Texas’s  second  indemnification  statute  was 
enacted  in  1991.  New  Jersey  obtained  authority  for  its  current  indemnification  program  on 
January  9,  1992. 
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*  New  Jersey  is  couaied  rwicc  because  it  received  auttaohzation  for  its 
original  indeinaificatioo  program  in  1986,  and  its  current  indemnification 
program  in  1992.  Texas  is  also  counted  twice  because  it  has  two 
indemniftcation  statutes,  one  of  which  was  enacted  in  1987  and  the  other 

in  1991. 

Indemnification  Offered  to  All  Tvpes  of  RACs 

Three  of  the  10  stales  (i.e.,  Florida,  Illinois,  and  Washington)  that  have  the  authority  to  offer 
indemnification,  currently  offer  indemnification  to  ail  types  of  RACs.  Five  states  (i.e., 
Massachusetts,  Nevada,  New  Jersey,  Oregon,  and  Texas)  only  offer  indemnification  to  RACs 
performing  certain  types  of  work  or  meeting  specific  criteria.  Massachusetts  only  offers 
indemnification  to  emergency  response  and  site  assessment  and  remediation  support  service 
contractors  since  these  contractors  are  unable  to  obtain  errors  and  omissions  insurance.  Nevada 
only  offers  indemnification  to  RACs  working  on  small  scale  projects  under  the  direction  of  the^^ 
state.  Under  New  Jersey’s  original  indemnification  program,  indemnification  was  offered  on^^ 
a  case-by-case  basis  when  qualified  RACs  were  unable  to  obtain  insurance.  Under  New  Jersey’s 
cuneni  program,  the  state  is  permitted  to  offer  indemnification,  when  necessary,  to  solicit 
qualified  RACs.  Oregon  is  only  authorized  to  offer  indemnification  to  removal  and  remedial 
action  contractors.  Under  its  Civil  Practice  and  Remedies  Code,  Texas  is  only  liable  for  the 
indemnification  of  RACs  that  incur  damages  as  a  result  of  their  signing  of  an  industrial  solid 
waste  or  hazardous  waste  manifest.  Texas  has  not  used  its  authority  under  its  Health  and  Safety 
Code  to  offer  indemnification  to  RACs.  California  and  Louisiana  have  not  used  their  authority 
to  offer  indemnification  and  are  therefore  not  addressed. 
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Florida,  Illinois,  Massachusetts,  and  Washington  currently  extend  indemnification  to 
subcontractors  in  addition  to  the  prime  RAC.  Officials  from  Oregon  and  Nevada  indicated  that 
while  they  offer  indemnification  to  prime  contractors,  indemnification  is  not  extended  to  RAC 
subcontractors. 

Texas’s  Civil  Practice  and  Remedies  Code  states  that  the  state  is  liable  for  the  indemnification 
of  "a  person"  for  damages  that  result  solely  from  that  person’s  signing  of  an  industrial  solid 
waste  or  hazardous  waste  manifest  during  ^e  performance  of  contractual  activities.  Thus,  a 
subcontractor  would  be  indemnified  for  damages  that  result  from  its  signing  of  a  manifest  during 
the  performance  of  contractual  activities. 

Officials  from  the  States  of  California  and  Louisiana,  which  have  not  extended  indemnification 
to  any  RAC  as  yet,  indicated  that  subcontractors  would  receive  indemnification  if 
indemnification  was  offered  to  the  prime  RAC.  In  addition,  a  New  Jersey  state  official  indicated 
that  the  state  extended  indemnification  to  subcontractors  under  their  original  indemnification 
program  and  will  continue  to  do  so  under  the  current  program. 

Officials  from  six  of  the  seven  states  (i.e.,  California,  Florida,  Illinois,  Louisiana, 
Massachusetts,  New  Jersey,  and  Washington)  that  indicated  indemnification  is  or  would  be 
extended  to  subcontractors,  specified  that  the  prime  contractor  would  be  required  to  share 
indemnification  coverage  with  their  subcontractor  because  the  subcontractor  would  not  receive 
separate  indemnification  coverage.  Consequently,  any  claims  filed  against  a  subcontractor  would 
be  subject  to  the  prime's  liability  limitations  and  the  prime’s  coverage  would  be  reduced 
accordingly. 


SUBCONTRACTORS  INDEMNIFIED  | 

Subcoolrjcton 

lodcmoined 

Subcomractors  Not 
Indcoiiiincd 

Authority 

Not  Used 

6 

2 

2 

Liability  Limitations 

All  of  the  states  that  currently  offer  indemnification,  except  Washington  and  Texas,  have 
established  limits  on  the  amount  of  indemnification  offered.  Florida  set  a  S5  million  maximum 
limit  consisting  of  the  following  smaller  limits:  SI  million  limit  for  personal  injury  or  death  or 
an  aggregate  limit  of  S3  million  for  personal  injury  or  death;  an  aggregate  limit  of  SI  million 
for  property  damage;  and  an  aggregate  limit  of  SI  million  for  defense  costs.  Associated  with 
Florida’s  coverage  is  a  S50  thousand  deductible  applied  on  a  per  occurrence  basis.  Illinois  limits 
its  RAC  indemnification  to  S2  million  for  a  single  occurrence  and  has  no  associated  deductibles. 
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Oregon’s  Constitution  and  Tort  Claims  Act  limits  the  state’s  indemnification  to  $50  thousand 
singularly  or  $300  thousand  in  the  aggregate.  There  are  no  deductibles  associated  with  Oregon’s 
indemnification  coverage.  Nevada,  which  also  does  not  have  any  deductibles,  limits  its 
indemnification  coverage  to  a  maximum  of  $50  thousand. 

Under  New  Jersey's  original  indemnification  program,  indemnification  limits  varied  from 
contract  to  contract.  A  state  official  indicated  that  the  state  attempted  to  keep  the  limits  as  low 
as  possible.  The  state  official  indicated  that  the  coverage  level  was  a  function  of  the  dollar  value 
of  the  contract  and  that  SIO  million  was  a  common  maximum  limit.  No  deductibles  were 
associated  with  coverage  under  the  previous  program.  New  Jersey’s  current  program  limits 
indemnification  to  $25  million  for  a  single  occurrence  and  $50  million  in  the  aggregate. 
Deductibles  are  applied  at  30  percent  of  the  contract  value,  not  to  exceed  $1.5  million  on  a  per 
occurrence  basis.  The  RAC  additionally  is  required  to  pay  a  co-payment  equal  to  10  percent 
of  the  amount  of  the  claim  in  excess  of  the  deductible,  not  to  exceed  the  indemnification  limit 
specified  in  the  RAC’s  indemnification  agreement.  The  NJDEP,  however,  is  authorized  to  lower 
the  deductible  and  co-payment  on  a  contract-by-contract  basis. 

The  Commonwealth  of  Massachusetts  provides  its  Site  Assessment  and  Remediation  Support 
Service  (SARSS)  contractors  with  maximum  indemnification  limits  of  $l  million  for  a  single 
occurrence  and  $3  million  in  the  aggregate  for  all  occurrences.  The  commonwealth’s  emergency 
response  contractors  are  provided  with  coverage  of  $300  thousand  for  a  single  occurrence  and 
$1  million  in  the  aggregate  for  all  occurrences.  The  limits  associated  with  the  emergency 
response  contracts  are  reportedly  lower  because  the  incidents  being  addressed  are  of  smaller 
scale.  A  deductible  of  $50  thousand  is  applied  to  emergency  response  contract  claims,  whil^ 
there  is  no  deductible  associated  with  SARSS  contracts. 

California  and  Louisiana,  which  have  the  authority  to  offer  indemnification  but  have  not  done 
so  to  date,  currently  have  no  maximum  indemnification  limits  or  associated  deductibles.  A 
California  official  did  indicate  that  limits  and  deductibles  would  be  established  if  a  RAC  was 
able  to  meet  the  requirements  associated  with  indemnification. 
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Length  of  Indemnification  Coverage 

Five  states  (i.e.,  Florida,  Illinois,  Oregon,  Texas,  and  Washington)  currently  offer 
indemnification  in  perpetuity.  The  indemnification  offered  by  these  states  extends  indefinitely 
beyond  the  completion  of  work  and  term  of  the  contract.  A  Massachusetts  statute  limits  the 


period  of  indemnification.  However,  the  Massachusetts  official  contacted  was  unable  to  define 
the  exact  length  of  this  period.  Nevada  officials  indicated  that  the  state  operates  under  the 
practice  that  indemnification  ends  when  the  contract  expires.  However,  the  state’s  statute  of 
limitations  extends  the  period  of  indemnification  from  2  to  6  years  depending  on  the  claim. 
Under  New  Jersey’s  original  indemnification  program,  the  period  of  indemnification  varied  by 
contract,  with  a  maximum  period  of  10  years.  New  Jersey’s  current  indemnification  program 
requires  the  claimant  to  file  notice  of  a  claim  within  90  days  following  accrual  of  the  claim. 
However,  the  law  does  state  that  the  New  Jersey  Superior  Court  may  permit  a  claimant  to  file 
a  notice  at  any  time  within  one  year  of  accrual  of  the  claim  provided  that  the  RAC  and  state  are 
not  "substantially  prejudiced  thereby,"  and  the  claimant  shows  sufficient  reasons  for  failing  to 
file  notice  within  90  days. 

California  and  Louisiana  have  not  established  policies  dealing  with  the  length  of  indemnification. 
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Number  of  Claims  Filed 

Based  on  discussions  with  officials  from  the  eight  states  (i.e.,  Florida,  Illinois,  Massachusetts, 
Nevada,  New  Jersey,  Oregon,  Texas,  and  Washington)  that  offer  indemnification,  it  was  learned 
that  no  claims  have  been  filed  against  inderhnified  RAC  to  date. 
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Diligent  Effon  Documentation  Required 

Only  4  of  the  10  stales  (i.e.,  Florida,  New  Jersey,  Massachusetts,  and  Texas)  that  have  the 
authority  to  offer  indemnification  require  RACs  to  submit  documentation  of  their  diligent  efforts 
to  obtain  pollution  liability  insurance.  Florida  and  New  Jersey  require  pollution  liability 
insurance  and  also  require  RACs  to  document  their  diligent  efforts  to  obtain  this  insurance. 
Louisiana  also  requires  RACs  to  obtain  pollution  liability  insurance,  but  does  not  require  diligent 
effort  documentation  because  RACs  have  been  able  to  obtain  insurance.  Massachusetts  currently 
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does  not  require  RACs  to  obtain  pollution  liability  insurance;  however,  it  recently  required 
SARSS  contractors  to  submit  documentation  indicating  whether  they  have  errors  and  omissions 
insurance  and,  if  not,  to  document  that  this  insurance  is  not  economically  affordable  for  the 
RAC.  Texas  only  requires  documentation  of  diligent  efforts  when  pollution  liability  insurance 
is  required. 
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3.3  STATES  NOT  OFFERING  INDEMNinCATION 

This  section  provides  information  on  the  40  states  that  never  had  the  authority  to  offer 
indemnification.  This  section  addresses  trends  observed  by  the  states  and  any  difficulties 
experienced  as  a  result  of  not  offering  indemnification.  Information  also  is  presented  indicating 
whether  RACs  have  requested  indemnification  from  the  state;  the  number  of  RACs  responding 
to  Request  for  Proposals  (RFPs)  for  response  action  contracts;  and  whether  the  state  offers 
immunity  to  RACs.  The  information  discussed  in  this  section  is  summarized  in  the  No 
Indemnification  Matrix  that  begins  on  page  3*25. 


Reduced  RAC  Pool 


Only  3  of  the  40  states  (i.e.,  Alaska,  Rhode  Island,  and  Tennessee)  that  never  had  the  authority 
to  offer  indemnification  indicated  that  they  observed  a  reduction  in  the  pool  of  qualified  RACs 
u  a  result  of  their  state  not  offering  indemnification.  An  Alaska  state  official  indicated  that  two 
firms  withdrew  from  the  bidding  process  because  they  were  unwilling  to  sign  contracts  that  did 
not  include  indemnification  provisions.  Similarly,  in  Rhode  Island,  three  contractors  withdrew 
from  the  bidding  process  because  the  state  did  not  offer  indemnification.  The  State  of  Tennessee 
observed  a  reduction  in  the  number  of  RACs  willing  to  perform  cleanup  work.  Michigan  and 
Pennsylvania  officials  also  indicated  that  they  observed  a  reduction  in  the  pool  of  qualified 
RACs,  which  was  attributable  to  their  environmental  bonding  requirements,  not  to  their 
indemnification  practices. 
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NO  INDEMNinCATlON  NUTRIX 
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CONfvtENTS 


4\aic«fna 

(a)  No  deiayi  have  been  experienced  since  the  suie  employs  RaCs  to  conduct  emergency  removals  only. 


Alaska 

(a)  Two  Anns  withdrew  because  they  would  not  sign  contracts  without  an  indemnification  provision. 

(b)  Six  eontractori  responded  to  a  RJFP  for  cleanup  work  while  11  contncton  responded  to  a  RFP  for  assessment  work. 


Aiizoiu 

(a)  A  delay  was  experienced  during  the  first  solicitation  when  joint  liability  was  negotiated.  No  delays  were  experienced  with  the  most 
recent  solicitation. 

'  (b)  Five  to  7  RACs  responded  to  a  RFP  issued  five  yean  ago.  while  12*14  RACs  responded  to  the  most  current  RFP. 

Colorado 

(a)  The  cost  of  RAC  services  has  increased  due  to  the  cost  of  pollution  liability  insurance. 

(b)  A  state  official  indicated  that  'a  fair  number  of  RACs*  responded  to  the  sute's  RFP  for  work  on  a  state-lead  site.  No  specific 
infonruiion  on  the  number  of  respondents  was  available. 

Connecticut 

(a)  RACs,  to  date,  have  only  been  involved  in  Rl/FS  work.  RACs  indicated  they  will  not  perform  design  or  remediation  work  without 
indemnification  or  immunity. 

(b)  The  Connecticut  DEP  plans  to  request  limited  immunity  for  RACs  from  the  stale  legislature  if  RACs  are  unwilling  to  work  on  a 
pending  design  eentraet  without  immunity. 


Georgia 

\ 

Idaho 

(a) 

Iowa 

(a) 


The  sutc  has  never  hired  a  RAC  to  conduct  response  action  work. 

The  state  has  not  issued  a  RFP.  It  has  only  completed  removals  on  an  emergency  basis. 

Only  one  RAC  has  requested  indemnification  to  date. 

The  state  has  never  hired  a  RAC.  As  of  October  I.  1991.  there  arc  no  state-lead  Superfund  sites. 


Kansas 

(a)  The  state  has  not  hired  many  RaCs.  PRPs  and  EPA  conduct  most  of  the  remedial  work  in  the  sute. 

(b)  The  state  has  one  contractor  they  use,  which  is  on-call. 


Maine 

(a)  Stau  ofTicials  did  not  know  if  RaCs  have  requested  indemnification. 


Michigan 

(a)  For  Superfiind  «vork  up  to  the  RA  phase,  the  state  issues  a  RFP  every  four  yean.  The  last  time  a  RFP  was  issued.  6  contncton 
responded  to  the  RFP  and  all  6  were  seleeted.  State  Superfiind  cleanup  work  is  bid  out  for  each  job.  Generally.  3  to  4  contracton 
respond. 


Minnesou 

(a)  The  stau  issues  a  RFP  for  Superfund  work  every  4  yean.  Thiny-six  RaCs  responded  to  the  last  soliciution. 


MiuiMippi 

(a)  The  uaie  only  usca  RACs  for  emergency  response  work.  The  tute  selects  the  eoninctor  closest  to  the  site:  no  RFP  is  issued, 
ate  3  to  4  contractors  located  throughout  the  state  that  are  used. 


Mbsouri 

(a)  The  stale  only  experienced  delays  when  a  RAC  negotiated  for  indemnification  from  the  EPA. 

(b)  The  state  does  not  issue  RFPs,  but  rather  mainuins  a  list  of  prequalified  RaCs. 

Montana 

(a)  The  stale  providea  immunity  lo  RACs  only  if  they  are  not  negUgent.  If  the  RAC  is  found  to  be  negligent,  they  are  responsible  for 
their  own  actions. 


Nebraska 

(a)  The  stale  has  never  hired  a  RAC  lo  conduct  response  action  work. 

New  Hampshire 

(a)  The  suie.  in  very  limited  cases,  provides  developers  ‘hold  harmless*  protection  from  pre-existing  conditions  in  exchange  for  cleaning 
up  property  they  develop. 

New  Mexico 

(a)  Twenty  to  30  RACs  responded  to  two  RFPs  involving  underground  storage  unk  remediation  activity. 

New  York 

(a)  The  delays  involved  contract  ncgotiatioiu  with  RaCs  regarding  inclusion  of  an  indemnification  clause  in  RaC  contracts  that  was  not 
acceptable  lo  the  state. 


North  Caroliru 

(a)  Most  cleanup  activities  are  conducted  by  PRPs.  The  state  has  only  contracted  with  one  RAC  in  the  past  year. 


North  Oaltota 

(a)  The  state  has  never  hired  a  RAC  to  conduct  response  action  work. 


Ohio 

(al  The  state  reportedly  does  not  solicit  bids  using  RFPs. 

(b)  The  state  nuuuaiiu  that  state  law  in  combination  with  the  eleventh  amendment  to  the  U.S.  Constitution  provides  immunity  to  the  su 

and  siaie-employed  RACs.  The  Third  Circuit  Court  of  Appeals  ruled  against  the  provision  of  immunity  per  the  eleventh  amendment 
in  United  Sutes  v  Union  Gas  Co. 


Oklahoma 

(a)  Although  costa  have  increased,  the  state  officiai  was  uiKertain  if  the  increase  m  cosu  is  aitnbuuble  to  the  state  not  offering 
indemnification  or  other  facton. 


Pennsylvania 

(a)  State  offieiab  indicated  that  state  bonding  requiremenu  and  not  state  indemnification  pracuces  are  limiting  the  number  of  RaCs 
responding  to  RFPs. 

(b)  The  number  of  RACa  responding  varies  with  the  size  of  the  project  and  type  of  work  involved. 


Rhode  Island 

(a)  Three  ooninciors  withdrew  (ram  the  bidding  process  because  the  state  did  not  offer  indemnification. 


South  Carolina 

(a)  South  Carolina  previously  had  difliculty  obtaining  RAC  services.  The  difficulty  was  due  to  a  lack  of  qualified  firais  and  not  u  a 
result  of  the  state's  indemnification  practices. 


South  Dakott 

(a)  The  state  attributes  its  difficulty  in  obtaining  RACs.  panicularly  specialty  contracton.  to  the  remoteness  of  the  state. 
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Ei|ht  RAC*  retponded  to  Rl/FS  RFPs,  while  3  to  4  eontncton  re*ponded  to  RA  RFPi. 


Vuttnk 

(t) 


The  state  has  never  hired  a  RAC  to  conduct  response  action  work. 


West  Virginia 

(a)  The  Slate  has  never  hired  a  RAC  to  conduct  response  action  work. 

(b)  West  Virginia's  'Good  Samaritan  Law*  appean  to  provide  RaCs  with  immunity. 

Wiseonstn 

(a)  The  state  has  esperienccd  a  3  to  3  month  delay  at  two  Superfund  sites. 

Wyoming 

(a)  The  state  has  never  hired  a  RAC  to  eonduct  response  action  %vork. 


I 


( 


3-29 


reduced  RAC  POOL 

Reduction  in  RAC  Pool  Observed 

Reduction  in  RAC  Pool  Not  Observed 

3 

37 

lD£r«sgLRA.C-C<2sa 

Only  1  of  the  40  states  (i.e.,  Colorado)  that  never  had  the  authority  to  offer  indemnification 
indicated  that  it  observed  an  increase  in  the  cost  of  RAC  services  as  a  result  of  the  state  not 
offering  indemnification.  The  Colorado  official  indicated  he  based  this  observation  on  at  least 
one  contract  that  included  increased  costs  to  cover  pollution  liability  insurance.  The  official 
implied  that  if  indemnification  was  offered,  then  these  insurance  costs  would  not  have  been 
incurred.  The  official  at  the  State  of  Oklahoma  indicated  the  state  observed  an  increase  in  the 
cost  of  RAC  services,  but  was  not  certain  if  this  increase  was  a  result  of  the  state  not  offering 
indemnification. 


INCREASED  RAC  COST 

Observed  Increase  Due  to  Lack 
of  Indeinnirication 

States  Sot 
Ohservinft 
Increase 

Increnvc  • 

Unknown 

Reasons 

1 

3S 

1 

Officials  in  5  of  the  40  slates  (i.e.,  Arizona,  Colorado,  Missouri,  New  York,  and  Wisconsin) 
that  never  had  the  authority  to  offer  indemnification  indicated  that  they  experienced  delays  in 
conducting  cleanups  for  reasons  related  to  the  state  not  offering  indemnification.  An  Arizona 
official  acknowledged  that  the  sute  experienced  a  delay  in  obtaining  RACs  for  their  first  RFP 
while  liability  provisions  were  determined,  but  that  indemnification  was  not  an  issue  with  bidders 
on  the  stale’s  most  recent  RFP.  Officials  from  Colorado  and  Missouri  indicated  that  their  states 
experienced  delays  while  RACs  negotiated  indemnification  from  the  EPA  on  state-lead  sites. 
New  York  experienced  delays  during  contact  negotiations  when  a  RAC  included  an 
indemnification  clause  in  their  contract,  which  was  unacceptable  to  the  state.  A  Wisconsin 
official  indicated  that  it  experienced  delays  of  2  to  3  months  at  two  state-lead  sites  because 
indemnification  was  not  offered.  Consequently,  Wisconsin  officials  are  attempting  to  obtain 
EPA  indemnification  for  these  RACs. 
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CLEANUP  DELAYS 

Delays  Experieoced 

Delays  Not  Experienced 

5 

35 

Difficulty  Obtaining  RACs 

Virtually  all  of  the  40  states  that  do  not  offer  indemnification  indicated  they  had  no  difficulty 
obtaining  the  services  of  qualified  RACs.  Connecticut  and  South  Dakota  were  the  only  states 
that  indicated  they  experienced  some  difficulty  obtaining  RAC  services.  A  Connecticut  official 
indicated  that  some  RACs  informed  the  state  that,  while  they  are  willing  to  perform  Rl/FS  work, 
they  would  be  unwilling  to  conduct  remedial  design  or  remedial  action  work  without 
indemnification  or  immunity.  RACs  have  not  yet  been  tasked  to  conduct  remedial  design  or 
remedial  action  work  so  their  reported  unwillingness  to  conduct  this  work  has  not  been  tested 
to  date.  A  South  Dakota  official  acknowledged  the  state  experienced  difficulty  obtaining 
specialty  contractors  due  to  the  remoteness  of  the  state  and  not  because  the  state  does  not  offer 
indemnification. 


DIFHCULTY  OBTAININC  RACS 

DifTiculty  Experienced 

Difficulty  Not  Experienced 

2 
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Indemnification  Requested  bv  RACs 

RACs  in  16  of  the  40  states  that  never  had  the  authority  to  offer  indemnification  requested 
indemnification  from  the  state  on  at  least  one  occasion.  It  is  interesting  to  note  that  5  of  the  16 
states  (i.e.,  Alaska,  Delaware,  Montana,  Ohio,  and  Pennsylvania)  in  which  RACs  requested 
indemnification  offer  immunity.  It  is  possible  that  the  RACs  that  requested  indemnification  were 
not  aware  that  immunity  was  provid^  by  the  state. 


INDEMNinCATlON  REQUESTED 

lodcnnufkatioa  Requested 

Indemni/ication  Not  Reqoested 

16 

24 
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Number  of  RAC^  Responding  to  RFPs 


No  correlation  can  be  drawn  between  the  states  not  offering  indemnification  and  the  number  of 
RACs  responding  to  RFPs  for  response  action  contracts.  A  state’s  geographic  location  and 
budget  for  response  action  contracts  are  most  responsible  for  the  number  of  responses  received 
to  a  RFP.  South  Dakota  received  the  smallest  number  of  RAC  responses  (i.e.,  2  to  3  responses) 
due  to  the  remoteness  of  the  state  and  the  small  number  of  qualified  contractors  located  in  the 
state.  Minnesota  received  the  largest  number  of  responses  to  a  RFP  (i.e.,  36  responses), 
presumably  because  the  state  issues  only  one  Superfund  contract  every  four  years  and  selects 
four  contractors  to  conduct  response  activities  over  a  four  year  period. 

Several  state  officials  indicated  that  their  slate  does  not  solicit  bids  with  RFPs.  An  Alabama 
official,  for  example,  indicated  that  Alabama  acquires  RACs  through  a  continuous  requisition 
process.  Missouri  maintains  a  pre-qualification  list. 


RACS  RESPONDING  TO  RFPs 

Range  of  RespooMS 

Average  Number  of  Responses 

2-36 

10 

3.4  STATE  NARRATIVES 

The  statutes  and  contractual  materials  referenced  in  the  following  state  narratives  are  inch  ded 
in  Attachment  D  of  this  report. 
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ALABAiVU 


The  Slate  of  Alabama  does  not  offer  indemnification,  however,  it  does  provide  state-employed 
RACs  with  immunity  from  liability  for  any  civil  damages  resulting  from  hazardous  waste 
cleanup  under  Section  22-30A-9  of  the  Alabama  Hazardous  Waste  Cleanup  Fund.  The  statute 
states  "no  action  may  be  commenced  against  the  director,  any  employee  of  the  depanment  or 
any  person  under  contract  with  the  department  for  damages  as  a  result  of  action  taken  or  omitted 
in  the  course  of  performing  duties  and  functions  under  this  chapter..."  This  statute  was  drafted 
to  provide  immunity  to  state  employees  and  contractors  who  conduct  work  under  the  Hazardous 
Waste  Cleanup  Fund.  The  state  contact  indicated  that  this  provision  was  added  to  the 
Hazardous  Waste  Cleanup  Fund  in  1988.  The  state  contact  also  indicated  that  this  provision  has 
never  been  tested  in  court. 

The  Alabama  official  indicated  that  the  state  does  not  offer  indemnification  to  state-employed 
RACs.  Indemnification  is  not  necessary  since  immunity  is  offered  to  contractors.  It  is 
important  to  note  that  the  state  official  originally  indicated  that  the  state  offered  indemnification. 
During  a  subsequent  conversation  it  was  clarified  that  the  state  actually  provides  immunity  and 
not  indemnification. 

The  state  official  indicated  that  they  do  not  have  any  difficulty  obtaining  the  services  of  RACs. 
The  state  only  hires  RACs  to  perform  emergency  removal  services.  These  services  typically 
involve  removal  of  two  or  three  abandoned  drums  at  a  cost  of  less  than  S15,000.  The 
Hazardous  Waste  Cleanup  Fund  has  only  received  $140,000  from  the  state  legislature  since  its 
inception  in  1988.  The  state  official  said  that  the  state  did  not  experience  difficulty  obtaining 
RAC  services  prior  to  implementation  of  the  immunity  provision  and  that  the  state  has  notified 
all  contractors  of  the  immunity  provisions. 

The  state  contact  indicated  that  all  RI/FS  activities  are  conducted  by  Region  IV.  He  also 
indicated  that  one  large  Superfund  site  in  the  state  has  been  in  and  out  of  bankruptcy  for  several 
years.  He  stated  that  the  state  may  be  forced  to  begin  a  cleanup  at  that  site  in  the  near  future 
and  that  this  could  encourage  the  state  to  modify  or  clarify  the  immunity  provisions. 

The  Alabama  state  official  indicated  that  the  Hazardous  Waste  Cleanup  Fund  will  be  rewritten 
or  amended  in  the  1992  legislative  session  and  that  it  is  possible  that  the  immunity  statute  will 
be  revised  or  clarified  at  that  time.  The  state  official  contacted  is  the  person  at  the  Alabama 
Depanment  of  Environmental  Management  responsible  for  crafting  new  language  for  the  cleanup 
fund  in  conjunction  with  agency  lawyers.  He  stated  that  the  agenda  for  the  next  session  has  not 
yet  been  determined. 
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ALASKA 


The  State  of  Alaska  provides  limited  immunity  to  hazardous  substance  RACs,  oil  spill  response 
RACs,  the  state,  state  employees  and  response  corps  volunteers.  Section  46.03.823  of  the 
Alaska  Statutes  provides  immunity  to  "A  person  who  is  a  response  action  contractor  with  respect 
to  a  release  or  threatened  release  of  a  hazardous  substance  other  than  oil  whose  acts  or  omissions 
are  not  contrary  to  a  response  plan  or  order... unless  the  release  or  threatened  release  is  caused 
by  an  act  or  omission  of  the  response  action  contractor  that  is  grossly  negligent  or  constitutes 
intentional  misconduct."  The  statute  further  reads  that  a  claimant  must  show  the  actions  of  a 
RAC  were  "not  in  accordance  with  generally  accepted  professional  standards  and  practices  at 
the  time  the  response  action  services  were  performed." 

Section  46.03.825  of  the  Alaska  Statutes  provides  immunity  to  oil  spill  response  action 
contractors.  This  section  was  repealed  and  Section  46.03.824(a)  and  (g)  revised  to  delete  "other 
than  oil",  both  effective  July  1,  1992.  The  effect  of  these  revisions  will  be  to  provide  identical 
immunity  provisions  to  hazardous  substance  and  oil  spill  RACs.  These  changes  were  passed  in 
the  1991  legislative  session. 

Section  46.08.160  of  the  Alaska  Statutes  Supplement  indicates  that  "the  state,  employees  of  the 
state  and  response  corps  members  are  not  liable  for  costs  or  damages  as  a  result  of  actions 
taken..."  unless  the  actions  are  grossly  negligent  or  due  to  intentional  misconduct.  The  response 
corps  consists  of  volunteers  who  are  entitled  to  per  diem  and  expenses. 

The  State  of  Alaska  does  not  offer  indemnification  to  state-employed  RACs.  The  state  official 
said  that  offering  indemnification  has  been  discussed,  but  that  it  is  not  likely  that  the  state  will 
offer  indemnification  in  the  near  term. 

The  state  contracting  manager  indicated  that  the  state  has  not  had  difficulty  obtaining  RAC 
services.  He  stated  that  1 1  RACs  responded  to  an  RFP  to  conduct  assessments  and  that  they 
received  6  responses  to  a  cleanup  RFP.  They  selected  4  contractors  for  assessments  and  3  for 
cleanup.  The  contracting  manager  said  the  fact  that  prime  contractors  are  prohibited  by  law  to 
mark-up  subcontractor  invoices  was  more  of  an  issue  than  indemnification  in  obtaining  RAC 
services.  The  contracting  manager  stated  that  there  were  2  firms,  1  of  which  was  self  insured, 
that  would  not  sign  contracts  without  an  indemnification  provision.  Since  there  are  other 
qualified  contractors  available  and  willing  to  sign  the  contracts,  this  did  not  hinder  the 
contracting  process. 

The  contracting  official  was  not  certain  if  RACs  are  able  to  obtain  pollution  liability  insurance. 
He  stated  that  they  are  required  to  carry  general  liability  insurance. 
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The  State  of  Alaska  requires  RACs  to  "indemnify,  save  harmless  and  defend  the  slate,  its 
officers,  agents  and  employees  from  all  liability..." 

The  state  officials  contacted  do  not  anticipate  any  additional  changes  to  the  immunity  provisions 
in  Section  46.03.823  since  the  statutes  were  modified  in  the  last  three  legislative  sessions. 
Neither  contact  was  aware  of  any  proposals  to  offer  indemnification. 


ARIZONA 


The  State  of  Arizona  does  not  offer  indemnification  or  provide  immunity  to  state-employed 
RACs  or  any  other  contractors.  The  constitution  of  the  State  of  Arizona  prohibits  giving  gifts 
to  private  parties  and  the  state  Attorney’s  General  office  has  interpreted  indemnification  as  a  gift. 
As  such,  indemnification  is  unconstitutional  in  the  State  of  Arizona.  Section  12-820  of  the 
Courts  and  Civil  Proceedings  Statutes  provides  absolute  and  qualified  immunity  to  public  entities 
and  public  employees  but  this  immunity  does  not  apply  to  RACs. 

According  to  the  state  contract  management  specialist,  the  State  Superfund  Law  was  passed  five 
years  ago.  When  the  first  contract  was  put  for  bid  with  a  liability  clause,  several  RACs 
request^  that  the  state  provide  indemnification.  At  that  lime,  the  Attorney’s  General  office 
interpreted  indemnification  to  be  unconstitutional.  The  Arizona  Department  of  Environmental 
Quality  (ADEQ)  worked  with  the  potential  bidders  and  the  Attorney's  General  office  to  develop 
liability  provisions  that  both  parties  could  accept.  At  the  time  of  this  initial  contract,  the  state 
official  indicated  there  was  some  discussion  of  proposing  a  constitutional  amendment  to  allow 
RAC  indemnification,  but  instead,  the  contract  was  issued  with  a  joint  liability  provision:  the 
state  accepted  RAC  liability  and  the  contractor  accepted  state  liability.  The  contract  included 
a  provision  to  enter  into  discussions  on  indemnification  if  the  legislature  enacted  provisions  to 
allow  indemnification.  Indemnification  for  RACs  in  Arizona  has  not  been  an  issue  since  the 
initial  contracts  were  awarded  five  years  ago,  and  the  Attorney’s  General  office  indicated  there 
are  no  ongoing  discussions  to  develop  provisions  to  allow  indemnification.  ^ 

The  state  has  not  experienced  any  difficulties  in  obtaining  RACs.  Five  to  7  contractors 
submitted  bids  for  the  first  RFP  issued  five  years  ago  and  the  state  entered  into  contracts  with 
two  bidders.  With  the  current  liability  provisions  (i.e.,  joint  liability),  12  to  14  RACs  submitted 
responses  to  the  latest  RFP.  There  was  a  delay  in  obtaining  RACs  for  the  first  RFP  while 
liability  provisions  were  being  determined,  but  the  state  contact  indicated  that  indemnification 
was  not  an  issue  with  bidders  on  the  latest  RFP. 

The  state  requires  the  RAC  to  "indemnify  and  hold  harmless  the  state  and/or  its  agents,  officials 
and  employees." 

Arizona  requires  RACs  to  work  with  standard  insurance,  but  does  not  require  the  RACs  to  cany 
pollution  liability  insurance.  The  state  official  indicated  that  RACs  work  without  pollution 
liability  insurance. 

Although  the  Attorney’s  General  office  indicated  there  were  no  plans  to  amend  the  constitution 
to  allow  indemnification,  the  state  contact  at  the  ADEQ  indicated  that  a  new  director  of  the 
ADEQ  might  attempt  to  craft  a  new  policy. 


ARKANSAS 


The  State  of  Arkansas  does  not  offer  indemnification  to  state-employed  RACs,  however,  the 
state  does  provide  immunity  under  Sections  8-7-420  and  8-7-512  of  the  Arkansas  Environmental 
Law  Statutes.  These  sections  indicate  that  "a  person  taking  a  response  action  as  a  contractor  for 
the  Department  of  Pollution  Control  and  Ecology  (ADPC&E),  shall  not  be  liable  to  any  person 
for  injuries,  costs,  damages,  expenses,  or  other  liability,  including  claims  for  indemnification 
or  contribution,  and  claims  for  death,  personal  injury,  illness,  loss  of  or  damage  to  property,  or 
economic  loss  resulting  from  a  release  or  threatened  release  of  hazardous  substances. "  This 
limitation  of  liability  does  not  apply  if  the  release  or  threatened  release  was  caused  by  negligent, 
grossly  negligent,  or  intentional  misconduct  by  the  person  taking  the  response  action. 

Arkansas  does  not  offer  indemnification  because  the  state  is  able  to  obtain  qualified  RACs 
without  difficulty.  A  state  official  indicted  that  a  total  of  four  RACs  are  currently  working  with 
the  state  on  two  Federal  Superfund  sites  and  that  no  RACs  are  currently  employed  for 
preliminary  response  action  activities.  Five  to  10  contractors  typically  respond  to  Arkansas's 
RFP  solicitations.  The  state  official  indicated  that  the  state  has  not  experienced  a  reduction  in 
the  pool  of  qualified  contractors,  an  increase  in  the  cost  of  contractor  services,  or  a  delay  in  the 
cleanup  of  contaminated  sites  as  a  result  of  the  state  not  providing  indemnification. 

The  state  official  also  indicated  that  language  in  response  action  contracts  requires  the  RACs  to 
indemnify  and  hold  harmless  the  ADPC&E  from  all  claims,  damages,  losses  and  expenses  that 
result  from  the  performance  of  work  providing  that: 

•  the  claim,  damage,  loss  or  expense  is  attributable  to  bodily  injury,  sickness, 
disease  or  death,  or  to  injury  to  or  destruction  of  tangible  property  (other  than  the 
work  itselO  including  the  loss  of  use  resulting  therefrom;  and 

•  the  claim,  damage,  loss  or  expense  is  caused  in  whole  or  in  part  by  any  negligent 
act  or  omission  of  the  contractor,  its  subcontractor,  or  any  person  or  organization 
directly  or  indirectly  employed  by  the  contractor. 

The  state  is  not  required  by  statute  to  include  this  information  in  its  contracts. 

Arkansas  historically  required  state-employed  RACs  to  obtain  pollution  liability  insurance  on  a 
case-by-case  basis;  however,  it  is  likely  to  begin  requiring  insurance  on  all  new  contracts.  The 
state  official  indicated  that  only  1  of  the  4  RACs  currently  working  for  the  state  was  required 
to  obtain  such  insurance.  The  state  did  not  require  two  of  the  RACs  to  obtain  insurance  because 
of  their  oversight  roles.  The  particular  RAC  that  was  required  to  obtain  insurance,  self-insured 
for  a  maximum  of  $3  million  per  claim  and  a  S6  million  annual  aggregate.  The  RAC  charged 


the  state  an  amount  of  S3  thousand  for  the  self  insurance.  The  state  official  was  not  able  to 
provide  any  additional  information  on  the  availability  of  pollution  liability  insurance  in  the  state. 

The  state  official  indicated  that  all  RACs  are  required  to  maintain  general  liability  insurance  and 
that  some  of  these  insurance  policies  cover  pollution  liability.  He  indicated  that  if  pollution 
liability  is  not  covered  under  these  general  policies,  then  it  is  likely  that  most  RACs  work 
without  pollution  liability  insurance.  The  state  official  further  indicated  that  well  drillers, 
subcontractors  and  specialty  firms  such  as  surveyors,  were  most  likely  to  work  without  pollution 
liability  insurance.  He  indicated  that  they  tend  to  limit  their  efforts  to  investigation  activities  and 
not  work  at  remedial  action  sites  without  insurance. 

The  state  official  indicated  that  Arkansas  was  unlikely  to  change  its  indemnification  practices  in 
the  near  future.  The  state  would  likely  wait  until  the  Federal  government  finalizes  its 
indemnification  practices  prior  to  considering  any  changes. 
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CALIFORNU 


The  State  of  California  is  authorized  to  indemnify  state-employed  RACs  under  Section  25364.6 
of  the  California  Health  and  Safety  Code.  This  statute  outlines  the  state’s  authority  and  includes 
several  requirements  that  RACs  and  the  Department  of  Health  Services  must  meet  for 
indemnification  to  be  offered.  According  to  an  official  at  the  California  Depanment  of  Toxic 
Substances  Control,  the  state  has  not  offered  indemnification  to  any  RAC  to  date.  The  official 
indicated  that  no  RACs  have  requested  indemnification  from  the  state  because  of  their  inability 
to  meet  the  criteria  specified  in  Section  25364.6. 

The  state  official  indicated  that  it  was  never  the  state’s  objective  to  offer  indemnification  to 
RACs.  The  legislation  regarding  indemnification  of  RACs  was  developed  as  a  result  of  several 
RACs  pooling  together  to  lobby  the  state  legislature  shortly  after  response  action  contracts 
originated  in  1985.  Their  efforts  were  influential  and  draft  legislation  allowing  indemnification 
was  developed.  The  state’s  financial  depanment  subsequently  became  involved  and  their  efforts 
resulted  in  the  inclusion  of  several  prohibitive  restrictions.  The  state  official  indicated  that  it  is 
unlikely  the  state  will  lessen  these  restrictions  or  change  its  indemnification  policy,  as  a 
sufficient  number  of  qualified  RACs  continue  to  respond  to  the  depanment’s  RFPs. 

The  Depanment  of  General  Services  is  required  to  make  several  determinations  before  approving 
the  Depanment  of  Health  Services’  offer  of  indemnification.  These  determinations  include  a 
demonstration  by  the  RAC  that  it  cannot  obtain  insurance  at  a  fair  and  reasonable  price  and  that 
this  insurance  is  unlikely  to  become  available;  there  is  no  other  qualified  RAC;  and  there  is  no 
other  RAC  that  possesses  insurance  for  the  costs,  damages  and  expenses  that  could  be  incurred 
as  a  result  of  a  hazardous  substance  release  or  threatened  release.  The  Department  of  General 
Services  must  also  determine  that  the  RAC  assumes  liability  in  an  amount  of  up  to  twice  the 
value  of  the  work  assigned  and  that  the  indemnification  is  limited  to  a  maximum  amount  of 
S25,000,000.  Several  other  conditions  regarding  the  PRP  at  the  response  action  site  also  restrict 
the  availability  of  indemnification. 

The  state  official  indicated  that  the  state  experienced  a  reduction  in  the  pool  of  qualified 
contractors,  but  that  the  reduction  was  not  associated  with  the  state’s  indemnification  policy. 
Rather,  the  reduction  was  attributable  to  the  small  amount  of  state  funding  currently  available 
and  under-funding  of  previous  response  action  contracts.  The  official  also  indicated  that  costs 
associated  with  contractor  services  have  risen  in  response  to  inflation  and  not  due  to  the  absence 
of  indemnification.  Additionally,  the  state  has  not  experienced  delays  in  the  cleanup  of 
contaminated  sites,  nor  has  the  state  experienced  difficulty  in  obtaining  the  services  of  qualified 
RACs. 
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California  has  the  authority  to  indemnify  professional  engineers  and  geologists  working  on  state 
construction  contracts  under  Section  2782.6  of  the  California  Civil  Code.  The  indemnification 
is  for  damages  arising  from  subterranean  contamination  or  concealed  conditions  while  providing 
hazardous  materials  identification,  evaluation,  preliminary  assessment,  design,  remediation  or 
other  related  services.  This  indemnification  does  not  cover  the  first  S250  thousand  of  liability 
and  does  not  have  a  specified  maximum  level  of  coverage.  There  appears  to  be  minimal 
restrictions  regarding  the  allocation  of  indemnification  under  this  statute.  The  official  contacted 
at  the  California  Department  of  Toxic  Substances  was  not  familiar  with  this  statute  and  indicated 
that  it  likely  pertains  to  work  performed  for  the  state  Department  of  Transportation. 

The  State  of  California  does  not  currently  require  its  RACs  to  obtain  pollution  liability 
insurance;  however,  the  state  does  require  RACs  to  maintain  S500  thousand  in  general  liability 
insurance  per  Section  1254  of  the  California  State  Administrative  Manual.  In  addition,  the  RAC 
must  include  the  state  as  an  insured  party  on  the  insurance  policy. 

An  official  at  the  state  indicated  that  RACs  working  in  the  state  have  been  able  to  obtain 
insurance,  albeit  at  an  unreasonable  price.  Another  official  indicated  that  RACs  have  "gone 
bare",  meaning  that  they  have  conducted  response  action  work  without  the  protection  of 
insurance  or  indemnification.  The  official  indicated  further  that  those  RACs  who  believe  they 
are  protected  by  their  corporate  structure  continue  to  conduct  response  action  work,  specifically 
field  work,  while  those  who  are  vulnerable  do  not  participate  in  field  work  related  activities. 
He  indicated  that  some  smaller  firms  (e.g.,  well  drillers)  continue  to  work  regardless  of  potential 
liability.  The  state  official  indicated  that  the  size  of  the  cleanup  does  not  appear  to  be  a  factor 
in  the  willingness  of  the  RAC  to  perform  work  without  indemnification,  rather,  the  risk  of 
something  going  very  wrong  at  a  site  was  more  likely  to  serve  as  a  deterrent  to  the  RAC. 

Prior  to  1986,  the  state  included  language  in  its  standard  contract  agreement  that  required  the 
RAC  to  obtain  private  liability  insurance  and  to  indemnify  the  state.  According  to  a  state 
contracts  official,  this  language  is  no  longer  included  in  state  contracts  because  private  liability 
insurance  is  not  available.  Language  currently  included  in  contracts  indicates  that  if  a  law  is 
passed  allowing  indemnification  then  indemnification  will  be  offered  to  RACs  under  the  contract. 

The  state  official  emphasized  that  the  state's  program  has  been  quite  successful  and  that  a 
significant  amount  of  work  has  been  completed  to  date  despite  the  fact  that  indemnitlcation  is 
not  offered. 
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COLORADO 


The  State  of  Colorado  does  not  offer  indemnification  or  immunity  to  state-employed  RACs.  The 
State  of  Colorado  does  not  provide  immunity  from  liability  for  any  civil  damages  from 
hazardous  waste  cleanups  to  persons,  other  than  the  employee  of  a  governmental  subdivision  or 
agency,  receiving  compensation  for  their  services.  Section  29-22-109  of  the  Government-Local 
Statutes  does  provide  immunity  from  liability  to  any  person  providing  assistance  or  advice 
concerning  the  mitigation  of  hazardous  substance  incidents.  This  is  strictly  a  Good  Samaritan 
Statute  and  does  not  apply  to  contractors.  Section  29-22- 109(4)(b)  of  the  Government-Local 
Statutes  specifies  that  persons  receiving  compensation  other  than  reimbursement  for  out-of-pocket 
expenses  are  not  immune  from  civil  liability.  Consequently,  the  State  of  Colorado  does  not 
provide  immunity  to  RACs. 

The  State  of  Colorado  does  not  have  a  Superfund  program.  The  state  official  indicated  that  for 
the  one  Federally-funded  state-lead  site  a  "fair  number  of  bidders  responded"  to  the  RFP.  The 
RAC  selected  was  unwilling  to  perform  the  work  until  either  indemnification  was  offered  or  the 
cost  of  pollution  liability  insurance  was  included  in  the  contract.  The  state  negotiated  with  EPA 
Headquarters  and  the  cost  of  pollution  liability  insurance  was  included  in  the  contract.  The 
contracting  and  cleanup  process  was  delayed  while  negotiations  for  indemnification  and  insurance 
were  ongoing. 

Additional  information  on  contractor  indemnification  practices  and  RAC  contracts  was  not 
avulable. 
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CONNECTICUT 


The  State  of  Connecticut  does  not  offer  indemnification  or  provide  immunity  for  state-employed 
RACs.  The  state  does  not  offer  immunity  from  liability  for  any  civil  damages  from  hazardous 
waste  cleanups  to  persons  receiving  compensation  for  their  services  in  assisting  the  cleanup. 
Section  22a-452(b)  of  the  Water  Pollution  Control  Statutes  states  "no  person,  firm  or  corporation 
that  renders  assistance  or  advice  in  mitigating  or  attempting  to  mitigate"  or  "assists  in 
preventing,  cleaning-up,  or  disposing  of  such  discharge  shall  be  held  liable...  unless  he  is 
compensated  for  such  assistance  or  advice  for  more  than  actual  expenses."  Since  RACs  and 
other  contractors  are  compensated  for  expenses  plus  profit,  the  state  has  interpreted  this 
provision  to  exclude  RACs  from  the  immunity  provisions  contained  in  this  statute.  The 
immunity  statute  was  revised  in  1991  by  Public  Act  91-289  to  provide  immunity  for  panics  who 
respond  to  oil  spills  even  if  the  responding  party  is  compensated  for  more  than  actual  expenses 
(i.e.,  makes  a  profit  from  the  cleanup). 

The  Connecticut  Department  of  Environmental  Protection  (CTDEP)  attempted  to  limit  RAC’s 
liabilities  in  the  1991  legislative  session,  but  the  measure  failed.  The  provision  was  worded  such 
that  a  third  party  would  have  to  prove  negligence  or  misconduct  before  a  suit  could  be  filed 
against  a  RAC.  The  act  also  provided  definitions  for  negligence  and  misconduct. 

The  CTDEP  contends  that  although  RACs  are  currently  doing  RI/FS  work  in  Connecticut,  they 
will  not  enter  into  design  or  remediation  contracts  with  the  state  for  reasons  of  liability.  The 
state  contact  indicated  that  the  RACs  have  stated  that  they  will  not  sign  a  design  or  remediation 
contract  with  the  state  unless  the  state  offers  indemnification  or  immunity.  One  of  the  reasons 
the  legislature  gave  for  not  passing  the  provision  limiting  RAC  liability  was  the  absence  of 
documented  need  for  such  a  provision.  The  CTDEP  plans  to  release  a  design  contract  to 
determine  what  the  actual  response  of  RACs  will  be  to  a  design  RFP.  If  RACs  are  not  willing 
to  conduct  the  work,  the  CTDEP  plans  to  go  back  to  the  legislature  with  a  new  provision. 

Although  the  State  of  Connecticut  docs  not  offer  indemnification,  the  state  is  not  having 
difficulties  obtaining  RAC  services  to  perform  RI/FS  work.  Fifteen  firms  responded  to  the 
request  for  qualifications  to  perform  RI/FS  work  and  the  state  entered  into  master  agreements 
with  four  firms.  None  of  the  four  firms  have  refused  to  perform  RI/FS  work  under  these  master 
agreements. 

The  state  contact  indicated  that  he  did  not  know  if  RACs  worked  with  or  without  private 
pollution  liability  insurance.  He  said  that  he  did  not  think  they  carried  pollution  liability 
insurance  since  RACs  have  stated  that  the  potential  liability  from  RI/FS  work  is  low  since  actual 
cleanup  activities  are  not  conducted. 
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The  State  of  Connecticut  requires  the  contractor  to  indemnify  the  state  "to  the  fullest  extent  of 
the  law."  The  RAC  contract  includes  an  indemnification  provision  in  it.  In  addition,  the  State 
of  Connecticut  maintains  sovereign  immunity. 
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DELAWARE 


The  State  of  Delaware  does  not  offer  indemnification,  but  does  have  a  statute  that  offers 
immunity  to  state-employed  RACs.  Section  8134  of  the  Courts  and  Judicial  Procedures  Statutes 
was  passed  in  1989  and  provides  immunity  to  RACs.  The  stantte  limits  liability  to  "acts  or 
omissions  of  the  person  during  the  course  of  performing  these  services  which  can  be  shown... 
to  have  been  the  result  of  negligent,  reckless,  wilful,  wanton  and/or  intentional  acts  of 
misconduct  or  breach  or  contract,  provided,  however,  such  person  is  an  independent  outside 
contractor  specifically  engaged  for  the  purpose  of  discharge  mitigation  or  cleanup  services." 
The  statute  further  defines  that  actions  conducted  using  generally  accepted  practice  and  state-of- 
the-art  scientific  knowledge  "creates  a  rebuttable  presumption  that  the  acts  or  omissions  were 
not  negligent. " 

The  state  officios  contacted  indicated  that  RACs  requested  indemnification  and/or  immunity 
prior  to  the  state  passing  its  immunity  provision  in  1989.  The  immunity  provision  was  passed, 
in  pan,  due  to  the  request  of  contractors.  The  state  decided  to  provide  immunity  for  contractors, 
rather  than  indemnification,  because  the  state  did  not  want  to  incur  additional  liability. 

Although  the  state  officials  indicated  that  RACs  requested  indemnification  and/or  immunity  prior 
to  passage  of  the  statute,  the  lack  of  such  provisions  did  not  hinder  the  contracting  process  for 
work  completed  at  that  lime.  The  state  official  indicated  that  two  Rl/FS  were  conducted  with 
federal  funds,  but  that  remediation  was  conducted  by  the  regional  EPA  office.  In  addition,  the 
state  has  hired  RACs  to  conduct  emergency  removes.  The  Department  of  Natural  Resources 
(DNR)  contact  indicated  that  the  state  has  issued  a  request  for  qualifications  to  obtain  a  list  of 
qualified  contractors.  From  this  list  they  plan  to  issue  contracts  to  start  conducting  RI/FS  work 
at  State  Superfund  sites.  The  state  plans  to  begin  this  work  in  the  next  one  to  two  months. 

Delaware  does  not  require  RACs  to  obtain  pollution  liability  insurance.  The  state  official 
contacted  was  unable  to  indicate  if  RACs  are  successful  in  obtaining  pollution  liability  insurance; 
however,  it  is  likely  that  RACs  work  without  insurance  since  they  are  protected  by  the  state’s 
immunity  statutes. 

The  State  of  Delaware  requires  the  contractor  "to  indemnify  and  save  harmless  the  DNR  and  its 
officers  and  employees  from  and  against  all  claims,  damages,  losses,  and  expenses..."  This 
language  is  included  in  the  RAC  contract. 
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FLORIDA 


The  Florida  Department  of  Environmental  Regulation  (FLDER)  is  authorized  to  offer 
indemnification  to  state-employed  RACs  under  Section  376.319  of  Florida's  Pollutant  Discharge 
Prevention  and  Removal  Statute.  This  statute,  which  became  effective  in  1987,  allows  the  state 
to  offer  indemnification  to  any  RAC  that  has  a  written  contract  with  the  FLDER  or  with  a  local 
government  that  has  contracted  with  the  FLDER  to  administer  a  program  pursuant  to  Chapter 
86-59  of  the  Laws  of  Florida.  The  state  may  indemnify  RACs  for  any  civil  damages  to  third* 
parties  that  result  from  acts  or  omissions  of  a  RAC  in  conducting  a  response  action  and  are 
caused  by  a  discharge  or  releases  of  a  hazardous  substance,  pollutant,  or  other  contaminant 
from  the  response  action  site.  Section  376.319  also  protects  state  and  political  subdivision 
employees  providing  response  action  services  from  being  held  personally  liable  for  any  actions 
undertaken  by  the  DER,  political  subdivision,  or  RAC,  as  long  as  the  employee  provided  their 
services  in  the  scope  of  their  authority  as  a  government  employee. 

The  State  of  Florida  began  indemnifying  RACs  in  1987,  following  the  effective  date  of  Section 
376.319  and  the  issuance  of  a  two-page  memorandum  on  the  state’s  indemnification  policy  by 
the  FLDER.  According  to  state  officials,  the  state  began  offering  indemnification  because  of 
difficulty  obtaining  RAC  services  without  limiting  a  RAC’s  potential  liability.  The  state  believes 
that  indemnification  serves  as  a  compromise  between  the  state  and  the  RACs  that  wanted  to 
reduce  their  exposure  to  liability. 

The  FLDER  is  required  to  consider  several  facton  when  determining  whether  to  enter  into  an 
indemnification  agreement  with  a  RAC.  These  factors  include  the  availability  of  cost-effective 
insurance,  the  immediate  need  for  the  response  action,  the  availability  of  qualified  RACs  and 
the  restriction  of  gross  negligence  and  intentional  misconduct  in  indemnification  agreements. 

Costs  incurred  by  the  state  as  a  result  of  an  indemnification  agreement  are  payable  from  either 
the  Water  Quality  Assurance  Trust  Fund  or  the  Inland  Protection  Trust  Fund  depending  on  the 
nature  of  the  discharge  or  release,  per  Section  376.319.  These  payments  include  the  cost  of 
defense. 

According  to  state  officials,  indemnification  is  offered  to  all  RACs  involved  in  hazardous  waste 
response  action  contracts.  Indemnification  agreements,  included  in  RAC  contracts,  specify  the 
limits  and  deductible  associated  with  the  indemniHcation  offered.  Overall,  $5  million  is  the 
maximum  amount  of  coverage  for  any  incident.  This  S5  million  limit  is  composed  of  several 
smaller  limits  as  follows: 

•  SI  million  limit  for  personal  injury  or  death  qi  an  aggregate  limit  of  S3  million 
for  personal  injury  or  death; 
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•  aggregate  limit  of  SI  million  for  property  damage;  and 

•  aggregate  limit  of  SI  million  for  defence  costs. 

These  limits  and  a  S50,000  deduciiBle  per  incident  were  established  in  the  FLDER’s  policy 
memorandum  dated  October  26,  1987.  While  these  limits  are  currently  standard  across  all 
contracts,  the  state  has  the  regulatory  authority  to  apply  varying  limits  as  they  deem  appropriate. 
Language  in  the  state's  contracts  indicate  that  indemnification  is  extended  to  approved 
subcontractors  as  well  as  to  prime  contractors.  According  to  a  state  official,  the  same  limits  and 
deductibles  apply  to  subcontractors.  In  the  event  that  a  third  party  files  suit  against  a  prime 
contractor  and  subcontractor  for  an  incident,  the  indemnification  coverage  and  deductible  would 
be  shared  between  the  prime  and  subcontractor.  Payment  of  the  deductible  or  any  costs  in 
excess  of  the  indemnification  coverage  would  be  determined  per  the  contractual  agreement 
between  the  prime  and  subcontractor. 

The  definition  of  an  incident  is  not  specified  in  state  regulations  or  policy.  A  state  official 
indicated  that  the  definition  of  "incident"  as  included  in  a  dictionary  would  apply.  The  official 
indicated  that  based  on  this  broad  definition  more  than  one  incident  could  occur  at  a  site. 

According  to  state  officials  indemnification  coverage  is  granted  in  perpetuity.  The  state  does 
not  offer  indemnification  on  a  claims  made  basis  or  establish  specific  cut  off  dates  for  filing 
ciains.  The  state  officials  indicated  that  no  claims  have  been  filed  against  an  indemnified  RAC 
to  date. 

The  state  does  not  believe  that  their  offering  of  indemnification  has  resulted  in  a  greater  number 
of  RACs  responding  to  RFPs.  The  state  official  contacted  indicated  that  the  offer  of 
indemnification  serves  as  a  compromise  between  the  sute  and  RACs.  The  official  further 
indicated  that  he  believed  the  indemnification  issue  is  blown  out  of  proponion  and  that  some 
RACs  will  continue  to  respond  to  RFPs  even  without  indemnification. 

The  state  requires  RACs  to  maintain  pollution  liability  insurance  or  to  submit  documentation  of 
their  diligent  efforts  to  obtain  this  insurance.  Documentation,  in  the  form  of  a  letter  from  the 
RAC’s  insurance  broker,  is  required  to  be  submitted  on  a  quanerly  basis.  The  state  has 
encountered  difficulties  because  insurance  brokers  are  refusing  to  submit  this  information  on  a 
quanerly  basis.  The  state  is  in  the  process  of  hiring  a  consultant  to  evaluate  the  reporting 
frequency  necessary  to  address  diligent  efforts.  This  consultant  will  also  be  evaluating  the 
availability  of  pollution  liability  insurance  and  its  cost  effectiveness,  as  well  as  whether  it  would 
be  appropriate  for  the  state  to  continue  to  require  the  purchase  of  this  insurance  and  whether  it 
would  be  appropriate  for  the  state  to  reimburse  the  contractor  for  the  cost  of  the  insurance.  This 
study  will  evaluate  these  alternatives  because  there  is  some  concern  that  the  state  is  subjecting 
their  Water  Quality  Assurance  and  Inland  Protection  Trust  Funds  to  substantial  risk. 

Florida  state  officials  indicated  that  at  least  one  state  RAC  was  able  to  obtain  pollution  liability 
insurance.  The  RAC  apparently  obtained  coverage  of  S I  million  in  the  aggregate.  The  sta 


officials  did  not  know  the  amount  of  the  premium,  however,  the  insurance  was  reponed  to  be 
Q^^mically  viable.  No  Florida  officials  were  able  to  make  the  correlation  between  the  size 
cleanup  and  the  RAC’s  ability  to  obtain  insurance. 


One  state  official  indicated  that  if  indemnification  was  not  offered  some  RACs  would  "go 
naked,"  meaning  that  they  would  work  without  the  protection  of  insurance  or  indemnification. 
This  was  based  on  his  conversation  with  a  major  engineering  firm  that  participates  in  all  phases 
of  response  action  work.  The  official  did  indicate,  however,  that  RACs  may  look  for  large 
value  contracts  to  offset  potential  risks  and  turn  down  small  value  contracts. 

Al.l  response  action  contracts  include  standard  provisions  on  insurance  and  indemnification.  The 
state  requires  the  contractor  to  include  the  FLDER  as  an  additional  insured  pany  on  RAC 
insurance  policies.  The  indemnification  provisions  outline  the  requirements  specified  in  Section 
376.319  of  the  Florida  Statutes. 


“he  state  official  indicated  that  no  changes  to  the  state’s  current  indemnification  practices  are 
anticipated  as  the  current  practices  are  working  well. 


GEORGU 


The  State  of  Georgia  does  not  offer  indemnification  nor  provide  state-employed  RACs  with 
immunity  from  liability  relating  to  hazardous  waste  cleanups.  Georgia  does  have  a  Good 
Samaritan  Statute,  Section  12-8-141  of  Article  6  of  the  Georgia  Conservation  and  Resource 
Management  Statutes.  This  code  does  not  provide  immunity  to  persons  who  have  contributed 
to  the  actual  or  threatened  discharge  through  negligence  or  misconduct,  nor  does  it  provide 
immunity  to  any  person  who  receives  or  expects  to  receive  compensation  for  the  services 
rendered.  Thus,  the  statute  would  not  apply  to  RACs. 

Georgia  does  not  currently  have  a  State  Superfund  program.  Instead,  the  state  relies  on  EPA- 
lead  technical  assistance  teams  for  emergency  responses  and  thus  docs  not  employ  RACs.  There 
have  only  been  a  few  isolated  cases  where  emergency  removals  have  been  performed  using  state 
funding.  Since  there  is  currently  no  statutory  provision  for  such  use  of  state  funds,  the  state’s 
major  difficulty  is  irt  accessing  funds  rather  than  in  obtaining  qualified  contractors. 

Georgia  officials  report  that  this  situation  may  change  in  the  future.  In  order  to  establish  a  State 
Superfund  program,  the  Georgia  Hazardous  Waste  Management  Act  will  need  to  be  revised. 
A  State  Superfund  program  was  proposed  as  part  of  a  package  in  the  state  legislature  in  1991, 
but  the  legislative  package  was  not  passed.  Indemnification  of  RACs  was  one  of  several  issues 
addressed  by  the  package.  State  officials  indicated  that  the  legislators’  lack  of  understanding  of 
the  issues  involved  was  one  of  the  reasons  the  package  was  rejected.  However,  state  officials 
indicated  that  the  governor  accepted,  as  part  of  a  1992  legislative  package,  a  proposed  law  to 
establish  a  State  Superfund  program,  including  provisions  to  limit  the  liability  of  persons 
engaged  in  the  investigation  or  cleanup  of  environmental  hazards  created  by  others  (proposed 
Code  Section  12-8-86),  Under  the  proposed  code,  liability  would  be  limited  to  SI’ million  to  any 
one-person  or  S3  million  to  all  persons  for  a  single  occurrence. 
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The  State  of  Hawaii  does  not  offer  indemnification  to  state-employed  RACs.  The  state  contact 
indicated  that  in  the  past  there  have  been  attempts  to  offer  indemnification  at  the  county  level, 
but  that  the  courts  did  not  allow  it. 

Although  the  State  of  Hawaii  does  not  offer  indemnification,  it  appears  that  immunity  may  be 
offered  under  Section  128D  of  the  Hawaii  Environmental  Response  Statutes.  The  state  official 
contacted  stated  that  the  Depanment  of  Health  and  its  attorneys  do  not  interpret  this  statute  to 
provide  immunity  to  state-employed  RACs,  but  that  some  RACs  have  interpreted  this  provision 
to  provide  immunity.  Section  128D-6(e)  of  the  Hawaii  Revised  Statutes  reads  "no  person  shall 
be  held  liable  under  this  chapter  or  otherwise  under  the  laws  of  the  state  or  any  of  the  counties... 
for  costs,  damages,  or  penalties  as  a  result  of  actions  taken  or  omitted  in  the  course  of  rendering 
care,  assistance,  or  advice  in  accordance  with  this  chapter..."  Unlike  similar  legislation  in  other 
states,  the  statute  does  not  contain  a  prohibition  or  exclusion  for  persons  receiving  compensation. 
The  state  contact  stated  that  although  this  statute  is  very  broad,  it  was  not  the  legislative  intent 
to  provide  immunity  for  contractors. 

The  Slate  of  Hawaii  does  provide  immunity  for  state  Depanment  of  Health  personnel  under 
Section  342B-16  of  the  Air  Pollution  Statutes.  The  statute  reads  "(n)o  member,  officer,  or 
employee  of  the  depanment  shall  be  criminally  liable  or  responsible  under  this  chapter  for  any 
acts  done..." 

The  state  contact  indicated  that  the  majority  of  the  work  conducted  under  the  Environmental 
Response  Statute  is  for  emergency  removals.  In  these  cases,  RFPs  are  not  issued,  there  is  no 
contract  and  the  RACs  are  simply  paid  for  their  services.  The  state  has  not  had  any  difficulties 
obtaining  RACs  to  conduct  this  work.  The  state  contact  indicated  that  there  has  not  been  a  delay 
in  obtaining  contractor  services,  but  the  bids  have  been  very  expensive.  In  addition,  the  state 
has  not  tried  to  obtain  the  services  of  RACs  for  RI/FS  and  cleanup  activities. 

The  state  official  contacted  indicated  that  Hawaii  does  not  require  state-employed  RACs  to  obtain 
pollution  liability  insurance.  The  state  official  indicated  that  the  same  requirements  that  apply 
to  RCRA  contractors  also  apply  to  RACs. 

The  Hawaii  official  does  not  anticipate  that  the  state  will  offer  indemnification  in  the  near  future. 
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The  State  of  Idaho  does  not  limit  the  liability  of  state-employed  RACs.  The  state’s  Good 
Samaritan  Statute  in  Section  78-11-22  of  the  Idaho  Code  docs  not  include  anyone  who  receives 
compensation  for  services  and,  therefore,  does  not  grant  immunity  to  RACs.  There  are  no  other 
stamtes  in  Idaho  law  that  would  limit  the  liability  of  RACs. 

Idaho  does  not  indemnify  RACs  working  on  Superfund  sites  and  state  officials  indi'^te  there  is 
no  intention  of  offering  indemnification  in  the  future.  Contractors  reportedly  have  significant 
profit  factors  built  into  their  overhead  and  are  essentially  paid  for  the  potential  risk  incurred. 
One  official  indicated  that  the  state  hires  qualified  professionals  who  have  the  ability  to  do 
adequate  work  and  are  willing  to  accept  the  risk  involved  eliminating  the  need  for  state 
indemnification. 

According  to  state  officials,  lack  of  indemnification  has  not  reduced  Idaho’s  already  small  pool 
of  contractors.  The  fact  that  the  Federal  government  indemnifies  contractors  at  Superfund  sites 
may  override  potential  reductions  in  the  contractor  pool.  Officials  have  not  seen  an  increase  in 
the  cost  of  contractor  services  or  a  delay  in  cleanup  due  to  the  lack  of  indemnification.  There 
has  only  been  one  case  in  the  State  of  Idaho  where  a  major  contractor  requested  indemnification 
from  the  state.  TTie  sute  did  not  fulfill  the  request,  yet  the  contractor  still  conducted  the  work. 

There  is  currently  only  one  Superfund  site  in  Idaho  that  is  a  state-lead  site.  An  RFP  was  issued 

for  the  site  approximately  two  years  ago.  The  state  received  3  responses  out  of  12  RFPs  sent.j 

Most  of  the  Superfund  sites  in  Idaho  primarily  are  led  by  the  responsible  parties,  others  are  led 

by  the  Federal  government. 

« 

State-employed  RACs  are  required  to  have  SI  million  in  general  liability  insurance.  Most  RACs 
are  able  to  obtain  general  liability  insurance  with  a  pollution  exclusion.  This  is  acceptable  to 
the  state  since  the  liability  of  the  state  is  limited  to  $500,000  under  its  Ton  Claims  Act.  The 
exclusion  implies  that  state-employed  RACs  are  operating  without  pollution  liability  insurance. 
RACs  are  required  to  indemnify  the  state.  Indemnification  of  the  state  by  RACs  is  not  outlined 
in  Idaho's  statutes,  but  is  stipulated  in  individual  contracts  with  RACs. 
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The  State  established  the  Response  Contractors  Indemnification  Fund  to  provide  state-employed 
RACs  with  indemnification  from  liability  arising  out  of  cleanup  efforts.  This  fund  was  created 
in  1987  with  the  promulgation  of  the  RAC  Indemnification  Act  contained  in  Sections  7201 
through  7206,  Chapter  111  1/2  of  the  Illinois  Revised  Statutes.  The  state  determined  that  it  was 
necessary  to  offer  indemnification  in  order  to  assure  and  encourage  the  participation  of  RACs 
in  cleanup  efforts  until  adequate  liability  insurance  becomes  available  in  the  state.  The  state 
indicated  that  prior  to  the  creation  of  the  fund,  RACs  were  frequently  reluctant  or  unable  to 
participate  in  state  cleanup  efforts  because  of  the  risk  of  incurring  substantial  liability  for 
damages  caused  by  conditions  they  did  not  create  but  were  attempting  to  correct. 

Section  7206  requires  the  state  Director  of  Insurance  to  monitor  and  observe  the  insurance 
market  in  the  state  to  determine  if  the  occurrence  of  pollution  liability  insurance  becomes 
available  to  RACs  under  reasonable  terms.  In  the  event  that  one  or  more  insurers  provide  this 
insurance,  under  reasonable  terms,  the  director  is  required  to  adopt  a  rule  that  includes  this 
determination.  This  directive  suggests  that  indemnification  will  not  be  offered  if  the  state 
Director  of  Insurance  makes  a  final  declaration  of  insurance  availability.  During  a  conversation 
with  the  Department’s  Assistant  Deputy  Director,  Propeny  and  Casualty  Section,  it  was  learned 
that  insurance  is  currently  available  on  a  claims-made  basis,  but  not  on  an  occurrence  basis.  He 
indicated  that  an  occurrence  based  policy  requires  only  that  an  incident  occur  during  the  policy 
period.  Its  discovery  and  corresponding  claim  can  occur  outside  the  period  covered  by  the 
policy.  While  the  state  official  was  not  familiar  with  the  premiums  and  deductibles  associated 
with  these  claims-made  policies,  he  did  indicate  that  the  size  of  cleanup  was  not  a  factor  in  the 
RAC’s  ability  to  obtain  insurance. 

All  contractors,  their  employees,  agents,  subcontractors  and  consultants  involved  in  the 
performance  of  services  or  supplying  materials  relating  to  state  response  contracts  receive 
indemnification  through  the  Response  Contractors  Indemnification  Fund.  However,  persons  or 
entities  liable  for  the  creation  or  maintenance  of  the  condition  to  be  addressed  under  the  contract 
are  prohibited  from  entering  into  that  state  response  action  contract.  State  statutes  prohibit  the 
Illinois  EPA  from  providing  indemnification  to  RACs  working  on  Federally-funded  projects. 
On  such  projects.  Federal  indemnification  is  sought 

The  Response  Contractors  Indemnification  Fund  is  funded  with  monies  diverted  from  response 
action  contracts.  Specifically,  five  percent  of  the  total  RAC  contract  dollars  is  paid  directly  into 
the  fund  by  the  state,  instead  of  to  the  RAC.  When  only  a  portion  of  a  contract  deals  with 
response  action,  then  only  that  portion  is  subjected  to  the  five  percent  diversion.  A  state 
official  indicated  that  the  five  percent  is  addressed  differently  under  different  contract  types. 
When  a  contract  is  procured  through  the  scaled  bid  process,  the  contractor  is  expected  to  cost 
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the  five  percent  into  the  total  proposed  cost.  Cost  and  fixed-fee  contracts  include  the  five 
percent  as  a  cost,  which  is  not  subject  to  any  fees  or  profits. 

In  the  event  that  a  claim  is  filed,  the  RAC  will  be  indemnified  by  the  fund  unless  the  state 
Attorney  General  determines  that  the  claim  arose  from  actions  outside  the  scope  of  the  response 
action  contract  or  that  the  actions  were  intentional,  willful  or  wanton  misconduct.  The  RAC  will 
be  indemnified  for  all  defense  costs,  including  court  costs,  litigation  expenses,  and  attorneys’ 
fees,  as  well  as  payments  of  final  judgements  and  final  settlements.  Section  7204  indicates  chat 
under  no  event  will  the  amount  paid  for  a  single  occurrence  surpass  S2  million,  provided  this 
limitation  does  not  render  any  portion  of  the  judgement  enforceable  against  the  RAC.  This 
statute  does  not  specify  that  the  RAC  will  pay  a  deductible  in  the  event  that  a  claim  is  filed  or 
define  the  period  of  indemnification  coverage.  A  state  official  confirmed  that  there  are  no  set 
deductibles  or  a  defined  period  of  coverage  identified  in  the  statutes.  In  the  event  that  a  claim 
is  filed,  the  courts  would  be  required  to  interpret  the  intent  of  the  statutes  if  the  information  is 
not  specified  in  the  response  action  contract. 

A  total  of  30  response  action  contractors  conducting  work  for  the  Illinois  Department  of  Land 
Pollution  Control  have  been  indemnified  by  the  Response  Contractors  Indemnification  Fund  to 
date.  A  state  official  indicated  that  several  other  contractors  conducting  response  action  work 
for  other  state  departments  have  also  received  indemnification  under  the  Response  Contractors 
Indemnification  Fund.  The  state  officials  contacted  were  not  aware  of  any  claims  filed  against 
an  indemnified  RAC  to  date. 

The  state  Treasurer  is  the  custodian  of  the  fund  and  is  responsible  for  crediting  the  fund  with 
interest.  In  the  event  that  the  fund  is  insufficient  to  cover  costs  associated  with  a  claim  approved' 
by  the  Attorney  General,  the  state  Comptroller  is  required  to  transfer  money  from  the  General 
Revenue  Fund  to  the  Response  Contractors  Indemnification  Fund  in  accordance  with  Section 
7204.  A  state  official  indicated  that  the  state  will  continue  to  provide  indemnification  through 
the  fund  as  long  as  insurance  is  not  available  at  a  reasonable  price. 

A  state  official  indicated  that  the  state  did  not  observe  an  increase  in  qualified  RACs  bidding  on 
state  contracts  after  indemnification  became  available. 

All  RACs  are  required  to  indemnify  the  state,  its  employees,  and  agents,  and  the  EPA,  for  any 
and  all  damages  and  injuries  resulting  from  work  conducted  under  a  state  response  action 
contraa.  The  RAC  is  not  required  to  indemnify  the  state  in  the  event  that  the  damages  or 
injuries  are  caused  by  the  negligence  of  the  state,  or  its  agents,  or  employees. 
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The  State  of  Indiana  does  not  provide  indemnification  to  state-employed  RACs  nor  do  they 
indemnify  any  other  types  of  contractors.  In  addition,  Indiana  does  not  require  RACs  to 
indemnify  the  state.  The  State  of  Indiana  also  does  not  provide  state-employed  RACs  with 
immunity  from  civil  liability  nor  do  they  have  a  Good  Samaritan  Statute. 

State  officials  believe  that  their  pool  of  qualified  contractors  is  adequate,  despite  not  offering 
indemnification.  The  state  is  currently  taldng  the  lead  on  two  NFL  sites.  This  is  the  first  RAC 
involvement  in  a  Superfund  cleanup  that  is  being  overseen  by  the  State  of  Indiana.  Two  RACs 
are  currently  conducting  RI/FSs  at  the  sites.  If  proper  action  is  taken  by  the  RACs,  their 
contracts  will  be  extended  to  the  site  cleanups.  Both  RACs  requested  indemnification,  but  the 
states  denied  their  request. 

Indiana  requires  RACs  to  obtain  pollution  liability  insurance.  Each  RAC  involve  with  an  NPL 
site  must  have  a  $1  million  clause  in  their  liability  insurance  for  a  one  time  accidental 
occurrence.  For  general  liability  the  RACs  must  carry  an  additional  S2  million  in  insurance. 
Such  a  policy  does  not  cover  any  legal  costs  or  personal  injury  costs  that  might  be  incurred. 
This  insurance  covers  both  RI/FS  work  and  the  actual  site  cleanup.  According  to  state  officials, 
these  provisions  will  become  liability  standards  in  the  language  of  future  RAC  contracts.  State 
Superfund  RACs  are  not  required  by  law  to  carry  these  insurance  provisions,  but  in  practice, 
the  state  will  only  consider  contracting  with  those  RACs  that  do  carry  pollution  liability 
insurance. 

State  officials  do  not  report  any  shortages  in  the  pool  of  available  contractors.  State  officials  ■ 
receive  an  average  of  10  responses  to  NPL  or  state  Superfund  RFPs.  Regarding  the  prospect 
of  future  shortages  in  private  insurance  coverage  for  RACs  employed  by  the  state,  one  official 
said  that  Indiana  is  unwilling  to  compensate  for  any  private  insurance  shortages  with  state 
indemnification. 
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The  State  of  Iowa  does  not  provide  indemnification  to  state-employed  RACs  or  any  other  type 
of  contractor,  nor  do  state  statutes  provide  immunity  from  liability  in  a  civil  action  to  RACs. 
Section  45SB.393  of  the  state  statutes  protects  state  employees  and  persons  providing  assistance 
at  the  request  of  the  state  from  liability  in  a  civil  action  for  damages  resulting  from  a  hazardous 
condition.  Section  4SSB.399  of  the  Code  of  Iowa  protects  a  person  providing  assistance  or 
advice  in  mitigating,  attempting  to  mitigate,  preventing,  cleaning  up,  or  disposing  of  a  hazardous 
condition  from  liability.  However,  Section  4SSB.399  further  states  that  the  immunity  from 
liability  does  not  apply  to  a  person  who  receives  compensation  other  than  reimbursement  of  out- 
of-pocket  expenses.  According  to  state  officials,  both  sections  of  the  statutes  are  Good 
Samaritan  Statutes  and  do  not  apply  to  RACs.  Both  sections  specify  that  any  person  receiving 
payment  beyond  reimbursement  for  out-of-pocket  expenses  or  with  the  expectation  of  such 
payment  is  not  immune  from  liability  for  civil  damages.  Consequently,  the  State  of  Iowa  does 
not  provide  immunity  from  liability  to  RACs. 

State  officials  indicated  that  indemnification  is  not  offered  to  RACs  because  it  has  never  been 
an  issue.  Iowa  officials  indicated  that  the  state  does  not  have  any  state-lead  Superfund  sites. 
Officials  reported  that  originally  there  were  five  sites,  however,  as  of  October  1,  1991,  the  state 
has  relinquished  all  five  sites.  Furthermore,  Iowa  officials  stated  that  the  all  work  completed 
by  the  state  on  the  original  five  sites  was  for  oversight  only  and  was  conducted  in-house. 
Consequently,  officials  reported  that  the  sute  has  never  hired  any  contractors.  Because  the  stat^jj^ 
has  never  hired  any  contractors,  discussions  pertaining  to  observations  in  a  reduction  in  the  poo^^ 
of  qualified  contractors,  difficulty  in  obtaining  the  services  of  qualified  RACs,  increases  in  the 
cost  of  contractor  services,  or  delays  in  the  cleanup  of  contaminated  sites  due  to  the  state  not 
offering  indemnification  are  not  applicable.  Since  the  state  has  never  hired  a  RAC,  discussions 
regarding  the  state  requiring  RACs  to  indemnify  the  state  also  are  not  applicable. 

Since  state  indemnification  of  RACs  has  not  been  an  issue,  Iowa  officials  do  not  anticipate  that 
the  state  will  change  its  current  indemnification  practices  in  the  near  future. 


KANSAS 


The  State  of  Kansas  does  not  provide  indemnification  or  immunity  from  liability  for  any  civil 
damages  from  hazardous  waste  cleanups  to  state-employed  RACs  receiving  compensauon  for 
their  services  in  assisting  the  cleanup.  Section  65-3472  of  the  Public  Health  Statutes  does 
provide  immunity  from  liability  to  any  person  providing  assistance  or  advice  concerning  the 
cleanup  of  hazardous  materials,  however,  according  to  state  officials  this  is  strictly  a  ‘‘Good 
Samaritan”  statute  and  does  not  apply  to  RACs.  State  officials  further  commented  that  the 
legislature  never  intended  for  Section  65-3472  to  be  anything  more  than  a  “Good  Samaritan" 
statute.  Section  65-3472(b)(2)  of  the  Public  Health  Statutes  specifies  that  any  person  receiving 
compensation  other  than  reimbursement  for  out-of-pocket  expenses  for  its  services  in  rendering 
assistance  or  advice  is  not  immune  from  liability  for  civil  damages.  Consequently,  the  State  of 
Kansas  does  not  provide  immunity  from  liability  to  RACs. 

Kansas  officials  reported  that  the  state  does  not  offer  RAC  indemnification  because  they  do  not. 
think  it  is  necessary.  State  officials  also  reported  that  state  indemnification  is  not  offered 
because  the  PRPs  are  funding  most  of  the  cleanup  work  and  the  remainder  are  £PA-managed 
sites.  State  officials  further  reported  that  since  PRPs  are  doing  most  of  the  cleanup  work,  they 
don’t  contract  with  many  RACs.  Therefore,  they  have  not  observed  a  reduction  in  the  pool  of 
qualified  RACs  nor  have  they  had  difficulty  in  obtaining  the  services  of  qualified  RACs.  State 
officials  reponed  that  they  have  one  RAC  on  call  which  they  use,  consequently,  the  state  does 
not  issue  RFPs  for  Supeifund  work.  To  date,  no  RACs  have  requested  indemnification  from 
the  state.  The  state  does  not  provide  indemnification  to  RACs  or  any  other  type  of  contractors. 

Kansas  officials  reponed  that  the  state  does  require  RACs  to  indemnify  the  state,  but  only  on 
PRP  consent  orders.  State  officials  indicated  that  the  state  does  require  a  standard  clause  in  its 
RAC  contracts  whereby  the  RAC  indemnifies  the  state.  However,  state  officials  reported  that 
the  state  does  not  include  language  in  its  RAC  contracts  that  establishes  a  liability  standard  for 
RACs. 

State  officials  reponed  that  state-employed  RACs  have  been  able  to  obtain  pollution  liability 
insurance  as  evidenced  by  the  insurance  cenificates  accompanying  RAC  contracts.  In  addition, 
Kansas  officials  stated  RACs  do  not  work  without  some  type  of  general  liability  insurance. 

Without  more  pressure  from  RACs,  Kansas  officials  do  not  anticipate  that  the  state  will  change 
its  current  indemnification  practices  in  the  near  future. 
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KENTUCKY 


The  Commonwealth  of  Kentucky  does  not  provide  indemnification  nor  do  state  statutes  provide 
immunity  from  civil  liabilities  to  state-employed  RACs. 

Officials  indicated  that  indemnification  is  not  offered  to  RACs  because  it  has  never  been  an  issue 
since  Kentucky  has  just  initiated  work  on  state-lead  Superfund  sites.  Although  Kentucky  has 
not  had  state-lead  sites  for  very  long,  officials  reported  that  they  have  not  observed  a  reduction 
in  the  pool  of  qualified  contractors,  no  increase  in  the  cost  of  contractor  services,  no  delay  in 
the  cleanup  of  contaminated  sites,  nor  any  difficulty  in  obtaining  the  services  of  qualified  RACs 
as  a  result  of  not  offering  indemnification.  Typic^ly,  3  to  4  RACs  respond  to  RFPs. 

Kentucky  officials  reported  that  RACs  have  not  requested  indemnification  and  Kentucky  does 
not  require  RACs  to  indemnify  the  commonwealth.  Furthermore,  officials  said  that  Kentucky 
does  not  include  language  in  its  RAC  contracts  that  establishes  a  liability  standard  for  RACs  or 
that  indemnifies  the  commonwealth. 

Due  to  Kentucky’s  relative  inexperience  regarding  state-lead  cleanups  and  the  subsequent  use  of 
RACs,  officials  did  not  know  whether  state-employed  RACs  have  been  able  to  obtain  pollution 
liability  insurance.  However,  officials  believe  that  state-employed  RACs  do  not  work  without 
some  kind  of  insurance.  ^ 

Kentucky  officials  do  not  anticipate  that  the  commonwealth  will  change  its  currem 
indemniHcation  practices  in  the  near  future. 


LOUISIANA 


The  State  of  Louisiana,  has  the  authority  under  Section  2206,  Chapter  9,  Title  30  of  the 
Louisiana  Revised  Statutes  Annotated  to  include  a  "hold  harmless”  clause  in  response  action 
contracts,  if  a  contractual  agreement  with  a  contractor  cannot  be  reached  without  such  a  clause. 
The  "hold  harmless"  clause  has  been  interpreted  by  the  Louisiana  Department  of  Environmental 
Quality  (LADEQ)  as  indemnification.  It  has  not  been  included  in  any  RAC  contracts  since 
Section  2206  became  effective  in  February  1984.  Section  2206  indicates  that  this  clause  would 
obligate  the  state  to  hold  the  RAC  harmless  for  property  damages  and  personal  injuries  arising 
from  the  performance  of  the  contract  unless  the  injuries  and  damages  resulted  from  the 
contractor’s  intentional  acts  or  acts  of  gross  negligence.  The  state  official  contacted  indicated 
that  this  clause  would  only  indemnify  the  RAC  for  damages  or  injuries  caused  by  the  state. 

One  state  official  contacted  indicated  that  it  may  someday  be  necessary  to  include  the  hold 
harmless  clause  in  RAC  contracts  in  the  event  the  state  must  address  a  site  posing  immediate 
threat  or  danger.  However,  he  doubted  that  the  state  would  ever  agree  to  include  the  clause  in 
contracts  dealing  with  non-emergency  situations.  The  state  is  involved  in  a  variety  of  response 
action  activities  ranging  from  discovery  to  post-closure  care.  Response  action  contracts  are 
typically  developed  to  address  one  specific  site.  Contracts  dealing  with  preliminary  actions, 
however,  generally  involve  several  sites. 

While  Section  2206  provides  the  state  with  the  authority  to  enter  into  hold  harmless  agreements 
with  RACs,  it  does  not  specify  a  monetary  limit  on  the  protection,  a  period  of  coverage,  or  a 
source  of  funding  in  the  event  a  claim  is  filed,  nor  is  this  information  specified  in  the  contractual 
agreement.  A  state  official  indicated  that  a  limit  is  not  specified  because  the  hold  harmless 
clause  provides  protection  for  a  specific  activity  or  its  consequences.  According  to  the  state 
official,  the  hold  harmless  clause  coverage  period  is  a  function  of  the  activity,  and  is  sometimes 
indefinite.  A  second  state  official  confirmed  that  a  specific  source  of  funding  has  not  been 
established.  In  the  event  that  a  claim  is  filed  against  a  protected  pany,  a  funding  source  would 
be  addressed  by  the  legislature.  If  a  hold  harmless  agreement  is  entered  into  with  the  prime 
contractor,  its  coverage  also  would  apply  to  the  subcontractors  working  on  the  site.  The  prime 
contractor  would  be  required  to  guarantee  the  same  status  to  each  subcontractor. 

The  state  includes  standard  language  in  its  response  action  contracts  that  indicates  that  the  RAC 
holds  the  state  harmless,  unless  the  state  is  responsible  for  the  release  or  threatened  release. 
An  example  in  which  the  state  would  be  responsible  would  be  if  the  contractor  constructed  a 
treatment  system  in  accordance  with  a  state  design  which  subsequently  fails. 

Louisiana  requires  its  RACs  to  obtain  pollution  liability  insurance  when  the  risk  of  further 
contamination  exists  at  a  site.  Insurance  is  not  required,  of  RACs  conducting  preliminary 
activities  or  field  activities  that  do  not  involve  digging  or  borings.  The  cost  of  this  insurance 
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is  billed  to  the  state  either  as  a  direct  cost  or  as  pan  of  the  company’s  overhead  costs  and 
subsequently  paid  by  the  state. 

A  state  official  indicated  that  RACs  have  been  able  to  obtain  insurance  when  required  and  th^ 
the  state  therefore  does  not  generally  require  documentation  of  a  RAC’s  diligent  efforts  to  obtain 
insurance.  However,  in  one  instance,  a  contractor  was  unable  to  obtain  pollution  liability 
insurance  at  the  price  specified  in  the  contractor's  proposal.  The  state  therefore  required  the 
contractor  to  document  that  insurance  was  not  available  at  the  originally  quoted  price  before 
agreeing  to  pay  for  the  higher  priced  insurance.  The  state  official  contacted  speculated  that 
small  companies  working  on  projects  for  which  the  state  does  not  require  pollution  liability 
insurance,  likely  work  without  such  insurance. 

Two  Louisiana  officials  indicated  that  the  state  does  not  anticipate  any  changes  in  its  current 
indemnification  practices  in  the  near  future. 


^  MAINE 


The  State  of  Maine  does  not  provide  indemnification  to  state-employed  RACs  or  any  other  type 
of  contractor,  nor  do  state  statutes  provide  immunity  from  civil  liabilities  to  RACs.  Section 
1369  of  the  Hazardous  Substance  Sites  Statutes  provides  immunity  to  employees  of  the  state 
from  liabilities  for  the  death  or  injury  of  persons  or  damage  to  property.  State  officials  clarified 
that  state-employed  contractors  are  not  considered  employees  of  the  state,  therefore,  the 
immunity  provided  in  Section  1369  does  not  apply  to  RACs.  Section  1402  of  the  Mitigating 
Hazardous  Discharges  Statutes  provides  immunity  from  civil  liabilities  or  penalties  to  any  person 
who  provides  assistance  or  advice  in  mitigating  the  effects  of  actual  or  threatened  discharges  of 
hazardous  materials  or  in  the  cleanup  of  any  discharges.  However,  Section  1403  of  the  statutes 
specifies  that  immunity  does  not  apply  to  persons  who  receive  compensation  other  than 
reimbursement  for  out-of-pocket  expenses  for  its  services  in  rendering  the  assistance  or  advice. 
Consequently,  this  statute  does  not  provide  immunity  from  civil  liabilities  to  RACs.  Although 
state  statutes  do  not  provide  immunity  from  civil  liabilities  to  RACs,  it  should  be  noted  that  state 
officials  reported  that  there  are  state  statutes  which  provide  immunity  from  liability  to 
contractors  closing  municipal  sanitary  landfills  in  accordance  with  approved  closure  plans  and 
contractors  responding  to  oil  spills. 

•  Maine  officials  reported  that  the  state  does  not  offer  indemnification  because  the  state  has  not 
seen  a  need  for  indemnification.  Maine  officials  funher  reponed  that  the  state  has  never 
perceived  indemnification  to  be  a  problem.  State  officials  indicated  that  they  haven’t  had 
difficulty  in  obtaining  the  services  of  qualified  RACs,  nor  have  they  observed  a  reduction  in  the 
pool  of  qualified  contractors  or  a  delay  in  the  cleanup  of  contaminated  sites  as  a  result  of  the 
state  not  offering  indemnification.  In  addition,  state-officials  doubt  if  there  has  been  an  increase 
in  the  cost  of  contractor  services  offered,  because  the  state  does  not  offer  indemnification. 
Maine  officials  reported  that  typically  5  to  6  RACs  respond  to  removal  or  cleanup  RFPs. 

Although  Maine  does  not  provide  indemnification  to  RACs,  the  state  does  require  RACs  to 
indemnify  the  state.  The  state  includes  language  in  RAC  contracts  that  reads  '‘the  contractor 
agrees  to  indemnify,  defend  and  save  harmless  the  state,  its  officers,  agents  and  employees  from 
any  and  all  claims  and  losses...”  The  state,  however,  does  not  include  language  in  its  RAC 
contracts  that  establishes  a  liability  standard  for  RACs. 

According  to  Maine  officials,  the  state  does  not  require  its  state-employed  RACs  to  have  and 
maintain  insurance.  Since  insurance  is  not  an  issue  with  the  state,  officials  did  not  know  if 
RACs  have  been  able  to  obtain  pollution  liability  insurance  or  what  types  of  insurance  RACs 
carry,  if  any. 

Maine  officials  indicated  that  unless  contractors  are  unwilling  to  work  without  indemnification 

•  from  the  state,  the  state  does  not  anticipate  any  changes  in  its  current  indemnification  practices 
in  the  near  future. 
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MARYLAND 


The  State  of  Maryland  does  not  provide  indemnification  to  state-employed  RACs  or  any  other 
type  of  contractors,  nor  do  state  statutes  provide  immunity  from  civil  liabilities  to  RACs. 
Section  7-229  of  the  Maryland  Environmental  Code  Annotated  provides  immunity  from  civil 
liabilities  or  penalties  to  persons  providing  assistance  in  connection  with  the  release  of  hazardous 
substances  or  materials.  However,  the  statute  further  specifies  that  immunity  does  not  extend 
to  persons  receiving  compensation  other  than  reimbursement  for  out-of-pocket  expenses. 
Consequently,  Maryland  Statutes  do  not  provide  immunity  from  civil  liabilities  or  pen^ties  to 
RACs. 

Maryland  officials  reported  that  the  state  does  not  offer  indemnification  because  it  is  not  an  issue 
at  the  state  level.  State  officials  indicated  that  they  haven’t  had  difficulty  in  obtaining  the 
services  of  qualified  RACs  nor  have  they  observed  a  reduction  in  the  pool  of  qualified 
contractors,  an  increase  in  the  cost  of  contractor  services  offered,  or  a  delay  in  the  cleanup  of 
contaminated  sites  as  a  result  of  the  state  not  offering  indemnification.  Typically,  5  to  6  RACs 
respond  to  State  Superfund  RFPs,  while  20  RACs  respond  to  state  Leaking  Underground  Storage 
Tank  (LUST)  program  RFPs.  State  officials  reported  that  RACs  have  not  requested 
indemnification  from  the  state. 

Although  Maryland  does  not  provide  indemnification  to  RACs,  the  state  does  require  RACs  to 
indemnify  the  state.  State  officials  reported  that  RAC  indemnification  of  the  state  is  a  mandator^^ 
requirement.  The  state  includes  language  in  RAC  contracts  that  reads  “the  contractors  shafliP 
indemnify  the  state  against  liability  for  any  suits,  actions,  or  claims...”  However,  Maryland 
officials  reported  that  the  state  does  not  include  language  in  its  RAC  contracts  that  establishes 
a  liability  standard  for  RACs. 

Maryland  requires  state-employed  RACs  to  maintain  liability  insurance.  The  contractor  must 
submit  a  certificate  of  insurance  to  the  state  certifying  insurance  coverage.  Maryland  officials 
were  uncertain  whether  state-employed  RACs  have  been  able  to  obtain  pollution  liability 
insurance. 

Maryland  officials  indicated  that  the  state  does  not  anticipate  any  changes  in  its  current 
indemnification  practices  in  the  near  future. 


MASSACHUSETTS 


The  Commonwealth  of  Massachusetts  began  offering  limited  indemnification  to  state-employed 
RACs  in  December  of  1987  as  authorized  by  Sections  16  and  17  of  Chapter  2 IE  of  the 
Massachusetts  General  Laws.  Massachusetts  began  offering  indemnification  as  a  result  of  the 
failure  of  the  first  Site  Assessment  and  Remediation  Support  Services  (SARSS)  procurement 
effort.  Officials  forced  to  reject  each  of  the  three  proposals  submitted,  because  they  did  not 
meet  the  commonwealth's  insurance  requirements  as  they  all  included  a  pollution  exclusion 
clause.  According  to  the  official  contacted,  nine  contractors  responded  to  the  SARSS  RFP  when 
indemnification  was  offered. 

Indemnification  is  offered  only  to  emergency  response  contractors  and  site  assessment  and 
remediation  support  service  contractors  because  neither  contractor  is  able  to  obtain  pollution 
liability  insurance  and  SARSS  contractors,  to  date,  have  not  been  able  to  obtain  coverage  for 
errors  and  omissions.  Additionally,  officials  believe  that  without  indemnification,  there  would 
be  insufficient  competition  for  these  contracts.  Indemnification  is  not  offered  to  construction 
contractors  as  there  is  sufficient  competition  for  these  contracts  in  the  commonwealth. 
Massachusetts  currently  has  5  SARSS  contractors  and  9  emergency  response  contractors. 

Indemnification  limits  and  deductibles  are  specified  in  the  SARSS  and  emergency  response 
contractors’  proposal  and  agreement  forms.  Massachusetts  provides  SARSS  contractors  with  a 
maximum  indemnification  limit  of  SI  million  for  a  single  occurrence  and  S3  million  in  the 
aggregate  for  all  occurrences.  Emergency  response  contractors  are  provided  with  coverage  of 
S3(X}  thousand  for  a  single  occurrence  and  SI  million  in  the  aggregate  for  all  occurrences.  The 
limits  associated  with  emergency  response  contracts  are  reportedly  lower  because  the  incidents 
being  addressed  are  smaller.  A  deductible  of  S50  thousand  is  applicable  only  to  emergency 
response  contracts. 

The  prime  contractor  may  pass  indemnification  down  to  its  subcontractors  with  the  approval  of 
the  commonwealth.  To  date,  only  one  prime  contractor  has  requested  permission  to  do  this. 
According  to  the  official  contacted,  the  amount  of  coverage  referenced  above  would  apply  to  the 
subcontractor.  In  the  event  that  a  claim  is  filed  that  exceeds  the  indemnification  coverage  limits, 
the  prime  and  subcontractor  would  have  to  negotiate  between  themselves  the  percentage  of  costs 
each  would  cover. 

The  Commonwealth  of  Massachusetts  does  not  currently  require  RACs  to  obtain  pollution 
liability  insurance  or  errors  and  omissions  insurance.  The  Commissioner  of  Insurance’s  annual 
report  (l^t  written  in  1987)  indicates  that  generally  pollution  liability  insurance  was  not  readily 
available  at  that  time.  The  repon  did  indicate  that  errors  and  omissions  insurance  was  more 
readily  available.  The  repon  also  indicates  that  some  insurance  firms  were  providing  special 
pollution  liability  coverage  to  existing  industrial  clients.  The  state  currently  requires  SARSS 
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contractors  to  inform  them  if  they  have  errors  and  omissions  coverage.  Secondly,  Massachusetts 
is  requiring  the  SARSS  contractors  to  contact  their  brokerage  firms  to  determine  if  such 
insurance  is  available  at  a  viable  cost  to  their  firm.  The  SARSS  contractors  are  then  required 
to  "make  their  case"  in  writing  as  to  why  the  insurance  is  not  available  to  their  firm.  Officials 
will  then  determine  if  the  RAC  will  be  required  to  obtain  the  insurance,  if  it  is  indeed  available. 


According  to  the  official  contacted  construction  contractors,  typically  field  service  companies, 
often  work  without  indemnification  and  insurance. 


While  Massachusetts  does  not  offer  immunity  to  its  RACs,  legislation  is  cunently  being 
processed  to  provide  non-profit  organizations  which  respond  to  off  coast  oil  spills  with 
indemnification.  The  official  indicated  that  no  claims  against  indemnified  RACs  have  been  filed 
to  date  and  that  aside  from  possibly  requiring  errors  and  omissions  insurance,  no  revisions  to 
indemnification  practices  are  currently  planned. 
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MICHIGAN 


The  State  of  Michigan  does  not  provide  indemnification  to  state-employed  RACs  or  any  other 
type  of  contractors,  nor  do  state  statutes  provide  immunity  from  civil  liabilities  to  RACs. 
Michigan  officials  reponed  that  the  state  does  not  offer  RAC  indemnification  because  it  is 
prohibited  in  the  state  constitution.  Furthermore,  state  officials  reported  that  there  has  been  no 
sentiment  to  push  for  a  constitutional  amendment. 

State  officials  reponed  that  they  have  not  observed  a  reduction  in  the  pool  of  qualified 
contractors  due  to  the  state  not  offering  indemnification.  However,  one  official  indicated  that 
there  has  been  a  reduction  in  qualified  contractors  due  to  Michigan's  Environmental  Bond 
Program.  Michigan  requires  its  contractors  to  obtain  a  payment  and  performance  bond  in  the 
amount  of  the  contract  awarded  to  guarantee  the  state  that  the  contractor  will  do  the  work, 
complete  the  work  and  pay  the  subcontractors.  State  officials  said  the  cost  of  bonding  can  be 
very  expensive,  especially  if  a  contractor  has  more  than  one  job.  . 

Michigan  officials  reported  that  they  have  not  observed  an  increase  in  the  cost  of  contractor 
services  offered  or  a  delay  in  the  cleanup  of  contaminated  sites  due  to  the  state  not  offering 
indemnification.  In  addition,  state  officials  reported  they  have  not  had  difficulty  in  obtaining 
the  services  of  qualified  RACs.  Michigan  officials  did  specify  that  RACs  have  requested 
indemnification  from  the  state.  State  officials  indicated  that  this  is  an  important  issue  with  the 
RACs  and  that  the  RACs  are  constantly  asking  the  state  for  indemnification. 

Depending  on  the  phase  of  Superfund  work,  Michigan  officials  reported  two  different  procedures 
for  contracting  work  to  RACs.  Officials  responsible  for  work  covering  the  evaluation  phase  up 
to  the  final  cleanup  phase  stated  that  one  RFP  is  released  every  four  years.  Last  time  there  were 
six  legitimate  proposals  and  all  six  contractors  were  chosen.  Officials  reponed  that  they  rotate 
the  services  of  the  six  contractors.  Officials  responsible  for  the  cleanup  phase  specified  that  they 
bid  out  each  job  separately.  Depending  on  the  size  of  the  job,  anywhere  from  3  to  40  RACs 
respond  to  state  RFPs.  The  state  official  responsible  for  cleanup  also  stated  that  the  number  of 
RACs  responding  to  RFPs  is  growing. 

Although  the  State  of  Michigan  doesn't  offer  indemnification  to  RACs,  the  state  does  require 
RACs  to  indemnify  the  state.  The  state  includes  language  in  its  RAC  contracts  that  requires  the 
RAC  to  indemnify  the  state.  The  contract  language  states  that  “the  contractor  shall  indemnify 
and  hold  harmless  the  State  of  Michigan  and  its  agents  and  employees...”  However,  Michigan 
officials  reponed  that  the  state  does  not  include  language  in  RAC  contracts  that  establishes  a 
liability  standard  for  RACs. 

Michigan  requires  state-employed  RACs  to  purchase  and  maintain  liability  insurance  in  the 
amount  of  S2  million  for  each  occurrence  due  to  bodily  injury,  sickness  or  disease,  or  death  of 
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any  person  other  than  the  contractor’s  employees,  and  when  applicable  an  annual  aggregate  of 
$6  million  for  non-automobile  hazards.  State  contract  language  specifies  that  the  contractor  mus|^^ 
furnish  ccrtificate(s)  of  insurance  before  starting  work  verifying  liability  coverage  and  listing  th^^ 
State  of  Michigan,  it’s  departments,  agents  and  employees  as  additional  insureds.  State  officials 
reported  that  the  state  use  to  require  contractors  to  purchase  and  maintain  errors  and  omissions 
insurance.  However,  this  is  no  longer  required  because  of  the  apparent  unavailability  of  errors 
and  omission  insurance.  Michigan  officios  indicated  that  state  contract  language  reads  that  at 
the  end  of  the  first  year  and  subsequent  years  thereafter,  based  on  the  availability  of  the 
insurance,  the  state  will  review  whether  errors  and  omissions  insurance  will  be  required.  State 
officials  reported  that  the  large  architectural  and  engineering  firms  are  willing  to  work  the 
following  phases  of  Superfund  work  without  errors  and  omissions  insurance:  RI/FS;  design;  and 
construction  oversight. 

Michigan  officials  indicated  that  the  state  does  not  anticipate  any  changes  in  its  current 
indemnification  practices  in  the  near  future. 
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MDSTSTSOTA 


The  State  of  Minnesota  does  not  provide  indemnification  to  state-employed  RACs  or  any  other 
type  of  contractor,  nor  do  state  statutes  provide  immunity  from  civil  liabilities  to  RACs. 

Minnesota  officials  reported  that  the  state  does  not  offer  indemnification  for  two  reasons.  First, 
it  is  not  allowed  under  the  state  constitution,  and  second,  a  belief  that  RACs  don’t  deserve 
indemnification  from  the  state.  As  a  result  of  the  state  not  offering  indemnification,  Minnesota 
officials  reported  they  haven’t  had  difficulty  in  obtaining  the  services  of  qualified  RACs,  nor 
have  they  observed  a  reduction  in  the  pool  of  qualified  contractors,  an  increase  in  the  cost  of 
contractor  services  offered,  or  a  delay  in  the  cleanup  of  contaminated  sites. 

Currently,  the  state  awards  one  Superfund  contract  every  four  years.  Minnesota  officials 
reponed  that  the  state  received  proposals  from  36  RACs  in  response  to  the  last  Superfund  RFP. 
State  officials  indicated  that  4  contractors  were  selected  from  the  36.  From  this  ppol  of  four 
contractors,  the  state  tasks  out  the  work  site  by  site.  Minnesota  officials  indicated  that 
contractors  are  selected  for  a  specific  site  based  on  factors  such  as  the  quality  of  past  work,  the 
contractors  work  load  and  the  equipment  owned.  State  officials  reported  that  RACs  have 
requested  indemnification  from  the  state. 

Although  the  State  of  Minnesota  does  not  offer  indemnification  to  RACs,  the  state  does  require 
RACs  to  indemnify  the  state.  The  state  includes  language  in  RAC  contracts  that  requires  the 
RAC  to  indemnify  the  state.  The  contract  language  states  "the  contractor  agrees  to  indemnify 
and  save  and  hold  the  state,  its  agents  and  employees  harmless. . .  ”  Minnesota  officials  reported, 
however,  that  the  state  does  not  include  language  in  RAC  contracts  that  establishes  a  liability 
standard  for  RACs.  Although  Minnesota  does  not  establish  a  liability  standard  in  RAC 
contracts,  the  state  does  offer  RACs  the  defenses  to  liability  claims  provided  under  state  statutes. 
The  RAC  contract  language  states  that  if  a  third  party  claims  injury  or  damage  resulting  from 
acts  or  omissions  arising  out  of  the  performance  of  the  contracted  work,  the  defenses  provided 
under  state  statutes  are  available  to  the  contractor  as  defenses  to  liability  claims.  Sections 
1155.04,  Subd.  11  and  IISB.OS,  Subd.  9  of  the  Minnesota  Environmental  Response  and 
Liability  Act  specify  that  response  costs  or  damages  resulting  from  acts  taken  or  omitted  in 
preparation  for,  rendering  care,  assistance,  or  advice  are  a  defense  to  liability.  Consequently, 
state  officials  indicated  that  if  the  contractor  had  a  third  party  liability  claim  filed  against  them 
they  would  not  be  defending  against  negligence,  but  would  argue  that  they  were  providing 
response  costs  or  rendering  care  under  the  contract.  In  addition,  state-employed  RAC  contract 
language  states  that  it  is  intended,  but  not  warranted  by  the  state,  that  the  contractor  be  deemed 
a  "response  action  contractor”  as  defined  in  119(e)  of  SARA  that  the  contractor  enjoy  the 
limitations  on  liability  as  provided  in  SARA  and  that  the  contractor  be  considered  eligible  for 
indemnification  by  the  President  under  SARA. 
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Minnesota  requires  state-employed  RACs  to  maintain  general  liability  insurance  with  minimum 
limits  of  SI  million  per  occurrence  with  an  annual  aggregate  of  S2  million,  exclusive  of  legal 
defense,  for  bodily  injury  and  property  damage  liability  combined.  The  contractor  must  provide 
the  state  with  current  certificates  of  insurance  certifying  insurance  coverage.  Pollution  liability 
insurance  for  state-employed  RACs  is  not  an  issue  with  the  state,  therefore,  Minnesota  officials 
did  not  know  whether  RACs  have  been  able  to  obtain  insurance. 

Minnesota  officials  indicated  that  the  state  does  not  anticipate  any  changes  in  its  current 
indemnification  practices  in  the  near  future.  State  officials  indicated  that  the  attitude  the  state 
has  taken  towards  indemnification  is  indicative  of  the  small  amount  of  Superfund  work  the  state 
has  conducted.  State  officials  reported  that  most  of  the  Superfund  work  in  Minnesota  is  being 
conducted  by  the  responsible  parties  at  S250  million,  followed  by  the  Federal  government  at 
approximately  S30  million,  and  then  the  state  ^  a  level  of  S8  million. 
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MISSISSIPPI 


The  State  of  Mississippi  does  not  provide  indemnification  to  state-employed  RACs,  however, 
state  statutes  do  provide  RACs  immunity  from  civil  liabilities.  Mississippi  enacted  a  statute  in 
1985  which  provides  immunity  from  civil  liabilities  or  penalties  to  persons  acting  in  good  faith 
and  using  reasonable  care  in  rendering  assistance  or  advice  in  accidents  involving  the  discharge 
of  hazardous  materials.  State  officials  indicated  that  Section  17-17-57  of  the  Solid  Waste 
Disposal  Statutes  includes  response  action  contractors  operating  in  good  faith  and  in  the  exercise 
of  reasonable  care. 

Mississippi  officials  reponed  that  the  state  does  not  offer  indemnification  to  RACs  because  there 
are  so  few  NPL  sites  and  there  hasn’t  been  a  lot  of  interest  in  state  indemnification.  State 
officials  reponed  that  Mississippi  does  not  have  a  State  Superfund  Program.  Cleanup  from 
uncontrolled  sites  is  funded  by  the  PRPs.  Consequently,  state  officials  reponed  that  state- 
employed  RACs  are  used  for  emergency  responses  only. 

State  officials  have  observed  no  reduction  in  the  pool  of  qualified  contractors,  no  increase  in  the 
cost  of  contractor  services  offered,  no  delays  in  the  cleanup  of  contaminated  sites  and  have  had 
no  difficulty  in  obtaining  the  services  of  qualified  RACs  in  suppon  of  emergency  responses. 
Mississippi  officials  funher  stated  that  RACs  have  not  requested  indemnification  from  the  state. 
State  officials  reponed  that  a  no  bid  procedure  is  used  for  selecting  a  RAC  for  responding  to  a 
specific  emergency  response  rather  than  the  state  issuing  an  RFP.  State  officials  indicated  that 
there  is  currently  a  pool  of  3  to  4  contractors  available  for  emergency  response  work.  When 
there  is  an  emergency  response,  the  state  selects  the  RAC  closest  to  the  site.  State  officials  said 
emergency  responses  rarely  exceed  S  10,000. 

Although  Mississippi  does  not  indemnify  RACs,  the  state  does  indemnify  contractors  responding 
to  oil  spills.  State  officials  reported  that  this  legislation  was  sponsored  by  the  oil  industry. 

Mississippi  does  not  require  RACs  to  indemnify  the  state,  however,  state  officials  reported  that 
state-employed  RACs  must  have  a  certificate  of  insurance  providing  coverage  for  any  gross 
negligence  on  the  RAC's  pan.  The  state  requires  RACs  to  have  pollution  liability  insurance 
ranging  from  S2.5  to  S5  million;  consequently,  state-employed  RACs  do  not  work  without 
insurance.  State  officials  reponed  that  the  size  of  the  cleanup  has  not  been  a  factor  in  the  RAC's 
ability  to  obtain  pollution  liability  insurance  because  state-employed  RACs  are  used  for 
emergency  response  only.  State  officials  funher  reponed  since  RAC  services  are  purchased  only 
on  an  emergency  basis,  they  do  not  have  a  standing  contract  with  RACs.  Therefore,  there  is 
no  contractual  l^guage  establishing  a  liability  standard  for  RACs  or  indemnifying  the  state. 

State  officials  do  not  anticipate  that  the  state  will  change  its  current  indemnification  practices  in 
the  near  future. 
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MISSOURI 


The  State  of  Missouri  does  not  offer  indemnification  to  state*employed  RACs,  however,  the  state 
does  have  the  authority  to  limit  a  contractor’s  liability.  Section  260.552  of  Title  16  of  the 
Missouri  Revised  Statutes  specifies  that  no  person  engaged  in  the  business  of  waste  cleanup  of 
environmental  hazards  created  by  others,  sh^l  be  liable  for  any  damages  arising  from  the  release 
or  discharge  of  a  pollutant,  resulting  from  such  activity,  in  an  amount  greater  than  SI  million 
to  any  one  person  or  S3  million  to  all  persons  for  a  single  occurrence.  This  limitation  of 
liability  does  not  apply  to  persons  who  intentionally,  wantonly,  or  willfully  violate  Federal  or 
state  regulations  respecting  the  clean  up  process.  Section  260.480  provides  immunity  for  the 
state,  its  officers,  employees  and  agents  against  any  injury  caused  by  dangerous  conditions  at 
any  abandoned  or  uncontrolled  site,  unless  the  dangerous  conditions  were  the  result  of  an  act  or 
omission  constituting  gross  negligence  on  their  part. 

RAC  contract  language  merely  references  Section  119  of  CERCLA  and  makes  no  reference  to 
the  liability  limitations  contained  in  Section  260.552  described  above.  According  to  a  state 
official,  the  monetae ^  liability  limits  specified  in  the  RAC  contract  (per  Section  260.552)  are 
primarily  for  insurance  purposes  only.  Conversely,  the  contract  language  defining  the 
limitations  on  state  liability  are  explicitly  stated  in  response  action  contracts. 

Missouri  also  includes  language  in  all  of  its  response  action  contracts  which  obligates  the  RAC 
to  indemnify  the  state.  This  language  indicates  that  the  RAC  assumes  the  obligation  to  hold| 
harmless  and  indemnify  the  State  of  Missouri,  its  agencies,  employees  and  assigns  from  every 
expense,  liability,  or  payment  arising  as  a  result  of  the  RAC’s  performance  under  the  contract. 
The  RAC  must  also  agree  to  indemnify  the  state  for  any  act  or  omissions  conducted  by  any 
subcontractor  or  persons  employed  under  their  supervision  under  the  terms  of  the  contract. 

The  state  does  not  offer  indemnification  because  the  state  legislature  has  not  perceived  the  need 
and  the  state  has  not  experienced  difficulty  in  obtaining  the  services  of  qualified  RACs.  The 
state  official  contacted  indicated  that  the  state  has  not  observed  a  reduction  in  the  pool  of 
qualified  RACs,  an  increase  in  the  cost  of  contractor  services,  or  a  delay  in  the  clean  up  of 
contaminated  sices  in  response  to  the  state  not  offering  indemnification.  According  to  the  state 
official,  the  state  maintains  a  list  of  prequalified  contractors.  This  list  contains  the  names  of  30 
to  40  contractors  and  is  updated  every  one  to  two  years.  As  many  as  100  contractors  attempt 
to  be  included  in  the  list.  The  state  currently  has  two  ongoing  response  action  contracts  dealing 
with  RI/FS  activities. 

Missouri  requires  its  RACs  to  obtain  pollution  liability  insurance  in  amounts  of  SlOO  thousand 
per  person  and  S800  thousand  per  occurrence.  The  state  official  indicated  that  the  state’s 
currently  employed  RACs  are  able  to  obtain  pollution  liability  insurance.  The  insurance  policies 
reportedly  have  premiums  equaling  two  percent  of  the  contracts’  total  cost  and  set  fees  based  on 


the  contract’s  perceived  risk.  The  state  official  indicted  that  the  cost  of  the  policy  is  directly 
related  to  the  size  of  the  cleanup  and  that  the  premium  costs  would  be  easier  to  spread  out  over 
a  larger  contract. 

The  state  official  indicated  that  the  state  is  unlikely  to  change  its  indemnification  practices  in  the 
near  future. 


MONTANA 


The  State  of  Montana  passed  the  Comprehensive  Clean-Up  and  Responsibility  Act  in  1989  that 
defines  the  liability  of  remedial  action  contractors  with  respect  to  a  release  or  threatened  release 
of  hazardous  or  deleterious  substances.  Utility  is  specifically  defined  under  the  statute  Waste 
and  Litter  Control  [75-10-718].  Under  this  statute,  a  RAC  is  not  liable  to  any  person  for 
injuries,  costs,  damages,  expenses,  or  other  liability  that  results  from  the  release  or  threatened 
release,  including  but  not  limited  to  claims  for  indemnification  or  contribution  and  claims  by 
third  parties  for  death,  personal  injury,  illness,  loss  or  damage  to  propeny,  or  economic  loss. 
Immunity  from  liability  does  not  apply  if: 

•  the  conduct  of  the  RAC  is  negligent  or  grossly  negligent,  or  constitutes  intentional 
misconduct; 

•  the  person  is  under  a  warranty  under  Federal,  state,  or  common  law; 

•  the  liability  of  a  RAC  as  an  employer  to  an  employee  under  any  provision  of  law 
(e.g.,  laws  relating  to  workers’  compensation);  or 

•  the  party  is  a  potentially  responsible  pany  (PRP),  under  75-10-715  or  CERCLA, 

for  costs  or  damages  incurred  as  a  result  of  a  release  or  threatened  release  of 
hazardous  or  deleterious  substance.  ^ 

The  above-mentioned  statute  offers  immunity  to  state-employed  RACs  for  liabilities  incurred  by 
RACs  at  the  clean-up  site  if  their  actions  are  not  negligent.  If  the  RAC  is  negligent,  they  are 
responsible  for  the  liability  of  their  actions.  This  applies  to  the  state  as  well.  Contractors  went 
to  the  state  legislature  to  obtain  this  immunity  statute. 

Montana  does  not  have  sovereign  immunity  from  the  liabilities  of  their  actions  at  cleanup  sites. 
The  state  does  have  Good  Samaritan  Statutes,  but  these  do  not  apply  to  RACs.  Montana  does 
not  indemnify  any  other  contractors  such  as  architectural  and  engineering  firms. 

An  attorney  for  the  Montana  Mini-Superfund  Program  indicates  that  the  state  does  not  offer 
indemnification  to  RACs.  Montana  does  not  have  a  statutory  requirement  for  indemnification. 
The  likely  reason  it  is  not  offered  is  the  cost. 

The  decision  not  to  indemnify  RACs  has  not  caused  a  reduction  in  the  pool  of  qualified 
contractors.  Typically,  6  or  7  contractors  regularly  respond  to  state  RFPs.  Montana  officials 
have  not  observed  any  increases  in  costs  or  delays  in  cleanup  that  result  from  the  lack  of  an 
indemnification  program.  RACs  have  requested  indemnification  from  the  state,  but  have  been 


refused.  This  includes  refusal  to  pay  the  premiums  for  pollution  liability  and  error  and 
omissions  insurance  for  contractors. 

Montana  does  not  require  RACs  to  indemnify  the  state.  RACs  are  liable  for  their  own 
negligence  as  is  the  state. 

Since  RACs  receive  no  indemnification,  the  state  has  required  RACs  to  obtain  pollution  liability 
insurance.  Because  RACs  have  had  problems  obtaining  insurance,  the  state  allows  RACs  to 
work  without  insuraice  if  the  RAC  can  document  that  they  cannot  obtain  insurance.  State 
officials  indicated  that  contractors  are  uncomfortable  working  without  insurance  and 
indemnification. 
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NEBRASKA 


Under  Chapter  81-1568  of  the  Nebraska  Environmental  Protection  Code,  volunteers  providing 
assistance  or  advise  are  protected  from  liability  (a  Good  Samaritan  Law).  The  following 
exceptions  apply  to  liability  protection: 

•  the  volunteer  performed  an  act  or  omission  which  caused  in  whole  or  in  part 
actual  or  threatened  discharge;  and 

•  persons  who  receive  compensation  other  than  reimbursement  for  out-of-pocket 
expenses  for  their  services  in  rendering  such  assistance  or  advice,  such  as 
remedial  action  contractors. 

A  program  specialist  for  the  Nebraska  Hazardous  Waste  Section.  Superfund  Unit,  and  legal 
counsel  from  the  Attorney's  General  office,  validated  that  the  state  does  not  indemnify  state- 
employed  RACs.  Nebraska  does  not  have  a  State  Superfund  Law.  It  also  has  never  hired  a 
RAC.  All  RACs  in  the  state  have  been  hired  by  EPA  or  private  industry.  To  their  knowledge, 
Nebraska  does  not  indemnify  other  contractors  such  as  architectural  and  engineering  firms. 

Nebraska  has  been  involved  with  six  pre-remedial  contracts  with  EPA  in  which  the  contractor 
was  required  to  provide  certification  of  insurance  for  coverage  of  liability.  RACs  cannot  work 
in  the  state  without  liability  insurance.  Nebraska  officials  are  unaware  of  any  problems  that 
RACs  have  obtaining  private  liability  insurance.  Additionally,  the  Nebraska  officials  are  not 
familiar  with  the  limits,  exclusions,  and  costs  of  the  policies  obtained  by  state-employed  RACs. 
Under  the  pre-remedial  contracts,  no  liability  is  placed  upon  the  state  and  the  EPA  does  not 
provide  indemnification.  Liability  can  only  be  placed  on  the  state  under  the  state  Tort  Act  (non¬ 
contractual  liability)  if  it  is  deemed  applicable.  Indemnification  of  the  state  by  RACs  has  to  be 
negotiated  on  a  case-by-case  basis. 

State  pre-remedial  contracts  do  establish  a  liability  standard  for  reasonable  conduct, 
professionalism,  etc.  These  contracts  have  performance  standards  which  deal  with  the 
performance  of  work  and  services.  According  to  the  attorney  contacted,  liability  standards 
regarding  professional  conduct,  etc.  are  inherently  set  in  the  contract  through  the  RFP  process. 

Since  the  state  has  no  State  Superfund  Law,  it  has  no  statutory  authority  to  indemnify  RACs. 
At  present,  the  state  has  no  plans  to  pursue  indemnification.  There  have  been  some  discussions 
with  RACs  requesting  indemnification,  but  no  overtures  have  been  made  to  the  legislature. 
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NEVADA 


In  Chapter  41.03  of  the  Nevada  Revised  Statutes,  the  state  waives  its  sovereign  immunity  and 
establishes  an  indemnification  program.  Under  this  statute,  the  state  consents  to  have  its  liability 
determined  in  accordance  with  the  same  rules  that  apply  to  civil  actions  against  persons  and 
corporations.  No  action  may  be  brought  under  this  statute  or  against  an  immune  contractor 
which  is  based  upon  the  state  or  immune  contractor,  exercising  due  care,  the  execution  of  a 
statute  or  regulation  that  has  not  been  declared  invalid  by  a  court  or  the  exercise,  performance, 
or  the  failure  to  exercise  or  perform  a  discretionary  function  or  duty  on  the  part  of  the  state  or 
any  of  its  divisions,  workers,  etc,  (including  immune  contractors)  whether  or  not  the  discretion 
involved  is  abused. 

The  Nevada  statute  limits  the  award  for  damages  in  an  action  sounding  in  tort  brought  under  the 
waiving  of  sovereign  immunity  or  against  an  immune  contractor  arising  out  of  an  act  or  omission 
in  the  scope  of  public  duties  or  employment.  TTie  award  may  not  exceed  the  sum  of  $50,(XX) 
and  may  not  include  any  amount  as  exemplary  or  punitive  damages.  The  statute  of  limitations 
to  file  a  claim  arising  out  of  a  tort  is  two  years. 

The  Nevada  statute  also  allows  the  state  to  set  up  an  insurance  program.  This  program  may 
insure  Nevada  against  any  liability  arising  from  its  waiving  of  sovereign  immunity,  immune 
contractors  against  tort  liability  resulting  from  an  act  or  omission  in  the  scope  of  their 
employment  and  against  the  expense  of  defending  a  claim  against  itself  or  an  immune  contractor 
whether  or  not  liability  exists  on  such  a  claim. 

In  Sections  624.245  through  624.280  of  the  Nevada  Revised  Statutes,  the  state  requires  a  surety 
bond  or  a  cash  deposit  from  the  contractor  before  issuing  a  contractor’s  license.  But,  under  the 
definition  of  a  contractor  in  Section  624.020,  a  surety  bond  is  only  required  of  builders,  which 
does  not  include  environmental  contractors.  This  interpretation  was  brought  forth  by  a 
representative  in  the  Nevada  Attorney’s  General  Office.  If  there  is  an  instance  that  the 
environmental  contractor  is  building  some  type  of  structure,  then  a  surety  bond  is  required  of 
the  contractor. 

The  amount  of  each  surety  bond  or  cash  deposit  is  fixed  by  the  board  based  on  the  contractor’s 
financial  and  professional  responsibility  and  the  magnitude  of  its  operations.  The  amount  may 
vary  between  SI, (XX)  and  S50,CXX}.  Each  bond  or  deposit  must  be  in  favor  of  the  state  for  the 
benefit  of; 

•  the  owner  of  the  propeny  which  has  been  damaged  by  failure  of  the  contractor 
to  perform  the  contract  or  to  remove  liens  filed  against  the  property; 
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•  an  employee  of  the  contractor  who  performed  labor  on  or  about  the  site  of  the 
construction  covered  by  the  contract; 

•  a  supplier  or  materialman  who  furnished  materials  or  equipment  for  the 
construction  covered  by  the  contract;  or 

•  a  person  who  is  injured  by  any  unlawful  act  or  omission  of  the  contractor  in  the 
performance  of  a  contiaa. 

Nevada  offers  limited  indemnification  to  state-employed  RACs,  The  branch  supervisor  for  the 
Bureau  of  Waste  Management  in  the  Nevada  Division  of  Environmental  Protection  stated  that 
the  state  does  not  indemnify  RACs.  But,  a  state  attorney  indicated  that  the  state  will  indemnify 
most  negligence  up  to  $50,000  on  a  contract-by-contract  basis  (for  small-scale  projects). 
Indemnification  is  negotiated  on  a  case-by-case  basis. 

Indemnification  is  offered  under  Chapter  41  of  the  Nevada  Revised  Statutes  which  has  been  in 
existence  since  1965.  It  is  not  automatically  offered  to  contractors.  A  contractor  must  request 
indemnification  specifically.  The  state  will  offer  indemnification  to  contractors  that  are  under 
state  direction.  If  a  contractor  works  independently  (without  state  direction),  indemnification 
usually  is  not  offered.  The  state  does  not  indemnify  subcontractors  to  the  RACs.  Also,  Nevada 
has  placed  no  legal  limit  on  liability  for  RACs. 

The  state  operates  under  the  practice  that  indemnification  ends  when  the  contract  ends.  But, 
depending  on  the  claim,  statute  of  limitations  in  Nevada  can  vary  from  2  to  6  years.  No  claims 
have  been  filed  against  an  indemnified  RAC  to  date. 

Possible  reasons  given  for  not  offering  indemnification  on  every  project  are  that  the  state  has  no 
Superfund  program  and  currently  it  has  only  one  Superfund  site  which  is  only  in  the  Rl/FS 
stage.  EPA  hired  and  indemnifies  the  RAC  at  this  Superfund  site.  Also,  the  state  leads  only 
small-scale  cleanups  because  of  a  limited  amount  of  money.  Nevada  is  seif  insured  (provides 
its  own  insurance  without  the  aid  of  a  private  insurance  company). 

The  state  has  not  had  any  problems  in  obtaining  qualified  contractors.  Contracts  are  awarded 
through  a  competitive  process  which  limits  individual  increases  in  contractor  services.  The  only 
delays  in  the  cleanup  of  contaminated  sites  have  occurred  because  of  contract  negotiations 
determining  the  level  of  indemnification  to  be  provided.  RACs  have  not  requested 
indemnification  from  the  state  in  the  past  15  months. 

The  State  of  Nevada  requires  state-employed  RACs  to  indemnify  the  state  and  is  negotiated  on 
a  contract-specific  basis. 

Nevada  does  not  set  pollution  liability  insurance  requirements  or  require  documentation  of 
diligent  efforts  in  obtaining  insurance  in  agreeing  to  a  contract  with  a  RAC. 


The  branch  supervisor  does  not  anticipate  any  changes  in  the  state’s  current  indemnification 
practices  in  the  near  future.  These  issues  may  be  considered  if  the  public  (or  RACs)  request 
such  practices.  Legislative  action  would  most  likely  be  needed  to  indemnify  RACs. 
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NEW  HAMPSHIRE 


Under  Chapter  404-E  of  the  New  Hampshire  Environmental  Statutes,  New  Hampshire  has 
established  an  environmental  risk  insurance  pool  funded  through  premiums  paid  by  businesses 
and  communities  that  request  membership  in  the  pool.  The  pool  protects  member  businesses  and 
communities  from  unpredictable  and  excessive  costs  by  providing  economic  assistance  for  costs 
associated  with  the  study  and  remedy  of  on-site  hazardous  waste  pollution  and  to  protect  the 
public  from  the  threat  of  pollution  spreading  beyond  the  borders  of  the  members’  property. 
Membership  is  limited  to  businesses  and  communities  making  good  faith  efforts  to  comply  with 
ail  state  and  Federal  environmental  laws,  rules  and  regulations  excluding  nuclear  related 
activities.  The  board  sets  limits  on  the  dollar  amount  of  coverage  and  the  types  of  events 
excluded  from  coverage.  This  statute  docs  not  apply  to  RACs. 

Under  Chapters  505:12  and  508  12-a  of  the  New  Hampshire  Revised  Statutes  Annotated,  New 
Hampshire  provides  a  Good  Samaritan  Law  for  emergency  care.  This  law,  limiting  liability, 
does  not  apply  if  direct  compensation  for  the  care  is  given.  Therefore,  RACs  are  not  covert 
under  this  law. 

New  Hampshire  does  not  indemnify  state-employed  RACs.  EPA  contracts  indemnify  RACs  at 
Federal  clean-up  sites  in  the  state.  Most  of  these  contracts  have  been  Rl/FS  studies.  The  state 
contracting  process  does  not  indemnify  RACs. 

New  Hampshire  has  not  observed  a  reduction  in  the  pool  of  qualified  contractors  due  to  the  la*(||i 
of  indemnification  practices  by  the  state.  RACs  have  not  requested  indemnification  from  the 
state.  The  New  Hampshire  official  did  not  know  if  the  cost  of  contractor  services  has  increased, 
but  added  that  contracts  are  awarded  based  on  the  lowest  bid.  The  lack  of  indemnification  has 
not  caused  delays  in  the  cleanup  of  contaminated  sites.  Past  delays  have  been  caused  by  the  lack 
of  available  funds  and  the  hesitancy  to  develop  a  removal  program.  The  state  has  not  had 
difficulty  obtaining  the  services  of  qualified  RACs. 

The  state  has  hired  RACs  for  various  types  of  hazardous  waste  cleanups  (approximately  20  to 
30  sites).  This  figure  does  not  include  activities  such  as  hydrogeologic  investigations  which 
number  an  additional  30  sites/contracts. 

New  Hampshire  standard  state  contracts  do  not  allow  indemnification  of  other  types  of 
contractors.  The  state  requires  RACs  to  indemnify  the  state  through  private  liability  insurance. 
Contractors  are  required  to  have  performance  bonds  up  to  the  contract  price  schedule. 

RaCs  in  New  Hampshire  have  been  able  to  obtain  private  liability  insurance.  RACs  are 
required  to  have  general  comprehensive  liability  insurance  not  less  than  S250.000  per  claim  and 
up  to  S2  million  per  incident.  Coverage  must  not  be  less  than  80%  of  the  value  of  the  property. 
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The  state  also  has  a  special  provision  default  bond.  This  involves  withholding  a  percentage  of 
payment  for  services  until  the  state  is  satisfied  with  the  completion  of  the  project  and  the 
contractor  obtains  a  performance  bond.  New  Hampshire  has  come  close  to  implementing  the 
provisional  default  bond,  but  to  date,  has  not  need^  to  do  so.  State>employed  RACs  are  not 
allowed  to  work  without  indemnification  or  insurance. 

New  Hampshire  provides  limited  immunity  to  developers  of  contaminated  properties.  The 
limited  immunity  is  referred  to  as  "hold  harmless".  Under  this  hold  harmless  policy,  the  state 
and  the  developer  sign  a  binding  Letter-of-Agreement  stipulating  that  the  state  will  not  pursue 
the  developer  for  claims  on  any  pre-existing  conditions.  In  exchange,  the  developer  agrees  to 
cleanup  the  site.  This  agreement  does  not  restrict  third  parties  or  the  EPA  from  pursuing  the 
developer  for  liability  claims.  This  program  may  be  unique  among  the  states. 

State  contracts  require  the  RAC  to  indemnify  the  state.  The  wording  in  Item  13  of  the  standard 
state  contract  reads  the  state  is  held  harmless  and  that  sovereign  immunity  applies  to  the  state. 
RACs,  however,  have  included  language  in  their  contracts  (Federal  sites)  that  the  state  is  liable 
up  to  the  fee  of  the  contract.  State  attorneys,  however,  consider  this  a  scare  tactic  and  believe 
it  would  not  hold  up  in  court. 


3-77 


NEW  JERSEY 


The  New  Jersey  Department  of  Environmental  Protection  (NJDEP)  first  began  offering 
indemnification  to  state-employed  RACs  in  1986  as  authorized  by  Chapter  58: 10-23.  Ilf  of  the 
New  Jersey  Statutes  Annotated.  The  NJDEP  used  this  authority  to  offer  limited  indemnification 
until  January  of  1990  when  its  authority  expired.  On  January  9,  1992,  the  governor  of  New 
Jersey  signed  Senate  Bill  2844  (the  Hazardous  Substance  Response  Action  Contractors 
Indemnification  Act)  into  law  reinstating  the  state’s  authority  to  indemnify  state-employed  RACs. 


The  NJDEP  first  offered  indemnification  as  a  result  of  two  incidents  in  1984/1985  in  which  no 
contractors  could  obtain  pollution  liability  insurance.  Under  the  state’s  original  indemnification 
program,  indemnification  was  offered  on  a  case-by-case  basis  when  qualified  RACs  were  unable 
to  obtain  insurance.  The  state  employed  indemnihcation  as  a  competitive  factor  when  soliciting 
bids  from  RACs.  When  evaluating  RAC  proposals,  the  state  gave  preferential  treatment  to  those 
RACs  that  were  able  to  obtain  pollution  liability  insurance.  Those  RACs  that  could  not  obtain 
pollution  liability  insurance  and  thus  requested  indemnification  were  penalized  in  the  bidding 
process. 

Chapter  58: 10-23. 1  If  of  the  New  Jersey  Statutes  Annotated  provided  the  state  with  the  authority 
to  indemnify  state-employed  RACs  but  did  not  establish  specific  limits,  deductibles  or  period^^ 
of  coverage.  These  specifics  were  identified  in  the  RAC  contracts.  According  to  the  sta^B 
official,  the  coverage  levels  and  periods  varied  from  contract  to  contract  and  the  state  attempted 
to  keep  them  as  small  as  possible.  The  official  indicated  that  the  coverage  level  was  a  function 
of  the  contract’s  dollar  amount  and  that  SIO  million  was  a  common  maximum  limit. 
Additionally,  the  period  of  indemnification  typically  lasted  a  maximum  of  ten  years,  however, 
sometimes  the  indemnification  was  limited  to  a  five  year  period.  According  to  the  state  official, 
an  indemnified  prime  contractor’s  subcontractors  were  indemnified  on  a  case-by-case  basis.  In 
the  event  that  the  subcontractor  was  indemnified,  the  prime’s  coverage  would  thus  be  shared 
with  the  subcontractor. 

New  Jersey’s  current  indemnification  law  (Public  Law  1991,  Chapter  373)  is  substantially 
different  from  the  state's  original  indemnification  law.  Under  the  current  law,  preferential 
treatment  in  the  bid/proposai  process  may  only  be  given  to  contractors  who  provide  occurrence- 
based  insurance  coverage  in  lieu  of  indemnification.  The  new  program  also  subjects  the  RAC, 
in  the  event  of  a  claim  or  judgement  covered  by  indemnification,  to  a  deductible  and  a  co¬ 
payment.  The  deductible  equals  30  percent  of  the  contract  amount,  not  to  exceed  S1.5  million 
on  a  per  occurrence  basis.  The  co-payment  equals  10  percent  of  the  amount  of  the  total  claim, 
in  excess  of  the  deductible,  not  to  exceed  the  indemnification  limit  specified  within  the  RAC's 
indemnification  agreement.  The  current  law  allows  the  NJDEP  to  lower  these  deductibles  and 
co-payments  on  a  contract-by-contract  basis  based  on  the  availability  of  pollution  liability 


insurance,  the  number  and  quality  of  bidders,  or  on  other  factors  that  it  deems  relevant.  The 
NJDEP  has  the  authority  to  offer  indemnification  and  legal  defense  for  claims  of  up  to  S25 
million  for  a  single  occurrence  and  up  to  S50  million  per  contract  as  it  deems  necessary  to  solicit 
qualified  RACs  depending  on  the  nature,  risk,  and  size  of  the  job. 

New  Jersey's  current  indemnification  law  is  unique  in  that  it  guarantees  that  surety  liability  does 
11£21  extend  to  claims  for  damages  based  upon  alleged  negligence  that  result  in  personal  injury, 
wrongful  death,  or  propeny  damages,  and  that  a  surety  bond  can  noi  be  construed  as  liability 
insurance.  The  current  indemnification  law  specifically  states  that  it  will  not  have  an  affect  on 
any  indemnification  agreements  made  between  the  NJDEP  and  state-employed  RACs  under  the 
state's  original  indemnification  program. 

New  Jersey  requires  state-employed  RACs  to  obtain  pollution  liability  insurance  or  submit 
documentation  of  their  diligent  efforts  to  obtain  such  insurance.  According  to  the  state  official, 
the  state  has  the  same  diligent  effort  documentation  requirements  as  the  EPA,  in  that  New  Jersey 
requires  its  RACs  to  submit  information  or  a  letter  from  its  broker  indicating  which  insurance 
carriers  were  contacted,  types  of  insurance  requested,  associated  premiums,  deductibles,  limits, 
exclusion  and  subsequent  approvals  or  denials. 

Some  RACs  currently  are  able  to  obtain  claims-made  insurance  at  levels  up  to  S5  million.  The 
state  official  was  unable  to  specify  the  exact  cost  of  these  policies  but  indicated  that  costs  are 
based  on  the  rate  of  revenue  generated.  The  state  official  was  not  sure  if  the  size  of  a  cleanup 
was  a  factor  in  the  RAC’s  ability  to  obtain  insurance,  however,  he  did  indicate  that  in  the  past 
some  RACs  were  unwilling  to  work  at  NPL  sites.  The  state  official  indicated  that  some  RACs 
"go  bare’  in  that  they  work  without  the  protection  of  indemnification  or  pollution  liability 
insurance.  These  RACs  are  typically  small  companies  working  on  small  projects. 

New  Jersey’s  cunent  indemnification  law  requires  the  NJDEP  to  submit  a  report  addressing 
insurance  availability  and  coverage  within  24  months  of  the  law’s  enactment  (i.e,  January  1994). 
This  report  will  assess  the  current  availability  and  affordability  of  pollution  liability  insurance 
for  state-employed  RACs  and  several  aspects  of  the  state’s  new  indemnification  program.  This 
repon  will  identify  the  state’s  cost  of  administering  the  program;  the  contractors  indemnified  by 
the  state  and  the  amount  of  indemnification  provided;  site  specific  bids  and  awards  for  each 
contract  for  which  indemnification  is  provided;  the  impact  of  the  program  on  the  quality  and  cost 
of  response  action  contracts;  the  number  and  nature  of  claims  filed  against  an  indemnified  RAC; 
the  number  and  nature  of  any  claims  brought  against  RACs  for  which  private  insurance  carriers 
were  responsible;  and  a  technical  evaluation  of  contractor  practices  that  resulted  in  the  claims 
and  recommendations  for  correcting  the  identified  deficiencies. 

Officials  indicated  that  the  state  did  not  observe  a  reduction  in  the  pool  of  qualified  contractors, 
an  increase  in  the  cost  of  contractor  services,  or  a  delay  in  the  cleanup  of  contaminated  sites 
during  the  one-year  period  (January  1990,  through  December  1991)  when  the  state  did  not  offer 
indemnification  to  state-employed  RACs.  The  state  official  indicated  that  companies  were  more 
willing  to  take  risks  as  a  result  of  the  downturn  in  the  economy. 
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New  Jersey  includes  language  in  its  RAC  contracts  which  provides  for  the  RAC’s 
indemnification  of  the  state.  The  RAC  is  required  to  indemnify  the  state  for  everything  for 
which  the  state  does  not  indemnify  the  RAC,  including  non*poilution  liability. 
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NEW  MEXICO 


Under  New  Mexico’s  Article  4B  on  Emergency  Management  (74-4B-8  through  12),  no 
provisions  relieve  hazardous  material  owners,  shippers,  or  carriers  of  their  responsibilities  and 
liabilities  in  the  event  of  an  accident.  Such  persons  shall  assist  the  state  as  requested  in 
responding  to  an  accident  and  are  responsible  for  restoring  the  scene  of  the  accident  to  the 
satisfaction  of  the  state. 

Under  Section  41*4  of  the  New  Mexico  Tort  Claims  Act,  New  Mexico  waives  its  right  to 
sovereign  immunity.  New  Mexico  public  employees  (including  state-employed  RACs)  are  not 
covered  under  state  sovereign  immunity. 

New  Mexico  has  a  Good  Samaritan  Law.  Under  this  law,  persons  providing  assistance  or  advice 
are  protected  from  liability.  The  following  exceptions  apply  to  liability  protection: 

•  persons  who  performed  act  or  omission  which  caused  in  whole  or  in  part  actual 
or  threatened  release  of  hazardous  materials;  and 

•  persons  who  receive  compensation  other  than  reimbursement  for  out-of-pocket 
expenses  for  his  services  in  rendering  assistance  or  advice  (e.g.,  RACs). 

The  Good  Samaritan  Law  does  not  limit  or  otherwise  affect  the  liability  of  any  person  for 
damages  resulting  from  gross  negligence  or  reckless,  wanton  or  intentional  misconduct.  It  does 
do  not  apply  to  state-employed  RACs. 

New  Mexico  does  not  indemnify  RACs  (or  any  other  types  of  contractors)  as  a  general  rule. 
As  a  policy,  the  state  does  not  indemnify  environmental  work.  This  practice  has  not  caused  a 
reduction  in  the  pool  of  qualified  contractors.  The  state  Superfund  representative  noted  that  in 
general,  there  has  been  an  increase  in  the  number  of  contractors  responding  to  state  solicitations. 

New  Mexico  is  currently  implementing  its  first  state-lead  contract  of  a  Superfund  site  involving 
an  RI/FS.  Tne  state  has  hired  contractors  for  emergency  response  actions  and  has  performed 
more  than  12  emergency  responses.  Several  of  the  emergency  responses  have  been  performed 
under  a  single  contract. 

The  state  received  20  to  30  RAC  responses  to  its  last  two  RFPs  involving  investigation  and 
remediation.  A  state  attorney  said  it  is  state  policy  not  to  sanction  actions  (through 
indemnification)  that  generate  liabilities  because  of  poor  contractor  performance.  No  delays  in 
the  cleanup  of  contaminated  sites  have  resulted  from  this  policy.  The  state  Superfund 
representative  has  not  heard  of  RACs  requesting  indemnification  from  the  state. 
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The  New  Mexico  Groundwater  Protection  and  Remediation  Bureau,  at  times,  requires  RACs  to 
indemnify  the  state.  This  issue  is  negotiated  on  a  coniract-by-contract  basis.  The  state  official 
contacted  believes  that  New  Mexico  requires  its  RACs  to  obtain  pollution  liability  insurance. 
RACs  have  had  no  problems  in  obtaining  private  pollution  liability  insurance  to  the  knowledge 
of  the  state  representative. 

An  individual  with  the  New  Mexico  Institute  of  Public  Law,  who  conducted  a  study  on  insurance 
issues,  indicated  that  one  insurance  company  (The  Reliance  Group)  has  set  a  S5  million  limit  on 
pollution  liability  coverage.  The  individual  indicated,  however,  that  RACs  may  be  able  to  obtain 
more  coverage,  if  they  are  willing  to  pay  a  higher  premium  and  deductible.  The  cost  of  the 
policies  begin  at  S25  thousand  and  increase  depending  on  the  coverage. 

State  contracts  establish  a  liability  standard  for  RACs.  Contracts  provide  standard  limits  on 
insurance  that  range  from  $100,000  to  $750,000  depending  on  the  type  or  number  of  claims. 
These  limits  are  legislated  under  the  New  Mexico  Tort  Claims  Act.  Contract  language  also 
includes  indemnification  of  the  state,  if  required.  ‘ 

No  changes  in  the  state's  indemnification  practices  are  anticipated  in  the  near  future. 
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NEW  YORK 


New  York  does  not  indemnify  state-employed  RACs.  Indemnification  is  prohibited  by  the  New 
York  State  Constitution.  Its  Gift  and  Loan  Provision  (Article  7,  Section  8)  does  not  allow  the 
state  to  give  or  loan  money  in  aid  to  any  private  corporation,  or  association,  or  private 
undertaking.  Also,  credit  cannot  be  given  to  any  individual,  public  or  private  corporation  or 
association,  or  private  undertaking. 

Under  Chapter  27-0916  of  the  New  York  Environmental  Conservation  Law  on  Department 
Authority  for  Cleanups,  New  York  limits  the  liability  for  cleanup  or  restoration  contractors 
under  contract  with  the  department  or  under  order  by  the  department  or  court  for  any  injury  to 
person  or  property  from  such  services.  Liability  is  limited  to  acts  of  omissions  which  result 
from  negligence,  gross  negligence,  or  reckless,  wanton  or  intentional  misconduct. 

If  a  favorable  claim  is  made  against  the  contractor,  the  liability  of  the  contractor  is  limited  to 
50  percent  or  less  of  the  total  liability  assigned  to  all  contractors  liable  provided  the  liability  is 
not  based  on  gross  negligence.  Assuming  no  reckless  disregard  or  intentional  misconduct,  the 
liability  of  the  contractor  to  the  claimant  for  loss  relating  to  injury  to  property  and  for  non¬ 
economic  (e.g.,  pain  and  suffering,  mental  anguish,  loss  of  consortium,  etc.)  losses  relating  to 
an  injury  to  a  person  shall  not  exceed  the  equitable  share  of  the  contractor’s  total  liability. 

This  statute  does  not  limit  or  effect  the  liability  of  the  contractor  for  breach  of  any  express 
warranty  or  an  express  or  implied  warranty  under  the  uniform  commercial  code,  or  to  an 
employee  of  a  contractor  to  the  workers'  compensation  law.  It  also  does  not  relieve  the  liability 
of  any  person  who  processed,  disposed  of  or  dealt  in  hazardous  wastes  unlawfully. 

According  to  the  statute,  the  state  is  immune  from  liability  and  action  for  any  act  or  omission 
done  in  exercise  of  the  department’s  authority,  provided  that  it  does  not  limit  any  liability  for 
unlawful,  willful  or  malicious  acts  or  omissions  on  the  pan  of  the  state,  state  agencies,  etc. 

Under  27-1321  of  the  New  York  Environmental  Conservation  Law,  state-employed  RACs  are 
not  protected  from  liability  for  their  deeds  because  they  receive  compensation  other  than 
reimbursement  for  out-of-pocket  expenses  for  services  in  rendering  assistance  or  service.  Also, 
a  RAC  is  liable  for  its  acts  or  omissions  at  cleanup  and  restorative  sites,  if  there  is  negligence, 
gross  negligence  or  reckless,  wanton  or  intentional  misconduct. 

New  York  officials  have  not  experienced  a  reduction  in  the  pool  of  qualified  contractors.  A 
judgement  could  not  be  made  by  New  York  officials  on  any  increases  in  contractor  costs 
resulting  from  the  lack  of  indemnification.  There  have  been  delays  in  the  cleanup  of 
contaminated  sites  when  the  liability  clause  in  the  RAC  contract  is  not  acceptable  to  the  state. 
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New  York  contracts  establish  a  liability  standard  for  RACs  that  is  based  on  Article  13,  Sections 
27-1321,  27-13-13,  and  27-0916  of  the  New  York  Environmental  Conservation  Law.  The 
contract  language,  however,  does  not  indemnify  state-employed  RACs. 

In  an  informal  manner,  RACs  have  requested  indemnification  from  the  state  by  including 
indemnification  clauses  in  the  contract  bids  they  submit.  New  York  receives  approximately  8 
responses  to  RFPs  from  RACs  even  though  indemnification  is  not  offered.  New  York  does  not 
have  Good  Samaritan  Statutes  or  any  other  types  of  immunity  statutes  that  limit  the  liability  of 
RACs. 

New  York  requires  RACs  to  indemnify  the  state.  This  is  a  standard  requirement  in  all  of  their 
RAC  contracts. 

The  state  also  requires  contractors  to  obtain  private  liability  insurance.  State-employed  RACs 
have  had  problems  obtaining  private  pollution  liability  insurance  in  the  past.  Lately,  however, 
RACs  have  had  no  problems  obtaining  insurance.  RACs  are  allowed  to  work  without  liability 
insurance  if  they  prove  that  they  cannot  obtain  insurance.  For  those  RACs  that  can  obtain 
liability  insurance,  the  state  will  pay  the  premiums  as  a  bid  item  in  the  contract.  The  state 
officials  contacted  indicated  that  they  were  not  familiar  with  the  limits,  exclusions  and  cost  of 
the  policies  obtained  by  the  sute-employed  RACs. 

The  New  York  representative  anticipates  no  changes  in  state  indemnification  practices  in  the  near 
future. 
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NORTH  CAROLINA 


The  Slate  of  North  Carolina  provides  neither  immunity  nor  indemnification  from  liability  to 
state-employed  RACs  for  any  civil  damages  resulting  from  hazardous  waste  cleanups.  There 
has  not  been  a  perceived  need  to  grant  RACs  indemnity,  because  most  hazardous  waste  cleanups 
have  been  resolved  privately  between  the  responsible  parties  and  their  RACs.  In  the  past  year, 
only  one  RAC  has  been  employed  by  the  state.  In  this  recent  case,  the  RAC  performed  an 
emergency  response  action  cleanup  of  a  State  Superfund  site.  To  date,  there  has  been  no 
Federal  Superfund  site  cleanup  where  the  State  of  North  Carolina  has  taken  the  lead.  The  RAC 
must  guarantee  indemnity  to  North  Carolina.  The  state  also  limits  its  own  liability  in  hazardous 
waste  cases  at  S  100,000. 

In  addition  to  not  providing  immunity  or  indemnification  to  RACs,  the  state  government  has  a 
constrained  budget  with  v  nich  to  employ  RACs.  State  oversight  of  hazardous  waste  cleanup  is 
provided  by  the  Sup>erfund  Section  of  the  Department  of  Environment,  Health,  and  Natural 
Resources.  The  State  of  North  Carolina  operates  on  an  annual  balanced  budget.  As  a  result, 
the  Superfund  Section  cannot  compensate  RACs  in  a  way  that  overextends  a  given  yearly  budget. 

According  to  state  officials,  North  Carolina’s  RAC  policies  are  not  fully  written  because  there 
has  been  little  need  to  define  and  enforce  them.  Most  of  the  waste  cleanup  in  North  Carolina 
has  not  been  associated  with  Superfund  sites  but  instead  with  RCRA  emergency  response  sites. 
As  a  result,  the  specificity  of  RAC  contracts  for  Superfund  sites  is  not  as  clearly  defined  as  other 
cleanup  contracts. 

In  the  most  recent  instance  where  the  state  hired  a  RAC  to  clean  a  Superfund  site,  the  contractor 
had  adequate  pollution  liability  insurance.  North  Carolina  has  no  insurance  requirement  for  its 
RACs,  because  it  is  confident  that  future  RAC  applicants  will  have  adequate  liability  coverage. 
For  example,  the  RAC  that  was  employed  last  year  for  the  State  Superfund  cleanup  provided  the 
state  evidence  of  private  insurability  that  satisfied  any  state  concern  about  the  limits,  exclusions, 
or  costs  of  the  RAC’s  pollution  liability  insurance. 

State  of  North  Carolina  officials  indicated  that  they  have  not  observed  a  reduction  in  the  pool 
of  qualified  RACs,  nor  have  they  had  any  difficulty  in  obtaining  the  services  of  RACs.  They 
could  not  respond  as  to  whether  or  not  the  lack  of  indemnification  has  resulted  in  an  increase 
in  RAC  costs,  given  that  the  state  has  had  minimal  prior  experience  in  hiring  RACs. 

The  state  handles  the  language  of  each  contract,  such  as  clauses  regarding  liability  standards, 
on  a  case-by-case  basis.  It  has  not  yet  developed  a  codified  requirement  for  liability  standards 
that  it  incorporates  into  each  RAC  contract.  In  practice,  however.  North  Carolina  officials  do 
include  language  in  each  contract  about  liability  standards.  Without  greater  need  to  do  business 
with  RACs,  North  Carolina  officials  do  not  anticipate  that  the  state  will  change  its  current 
indemnification  practices  in  the  near  future. 
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NORTH  DAKOTA 


North  Dakota  has  no  provisions  for  granting  civil  immunity  to  state-employed  RACs.  Section 
32-03-41  of  the  North  Dakota  Century  Code  regarding  judicial  remedies  states  that  persons  who 
'assist  or  advise  in  mitigating  or  attempting  to  mitigate  the  effects  of  an  actual  or  threatened 
discharge,  leakage,  seepage,  or  other  release  of  materials  or  substances  designated  or  defined 
as  hazardous  by  any  state  or  Federal  law  or  the  rules  and  regulations  of  any  state  or  Federal 
entity,  or  in  preventing,  cleaning  up.  or  disposing  of,  or  in  attempting  to  prevent,  cleanup,  or 
dispose  of  any  such  discharge,  leakage,  seepage,  or  other  release  is  not  subject  to  any  civil 
liability  or  penalty."  However,  this  immunity  does  not  apply  to  any  person,  such  as  a  RAC, 
who  receives  compensation  other  than  reimbursement  for  out-of-pocket  expenses  for  such 
services.  The  state  itself  still  has  sovereign  immunity,  according  to  a  North  Dakota  official. 

No  historical  precedent  for  whether  or  not  state-employed  RACs  would  be  indemnified  exists, 
because  the  state  has  never  hired  RACs.  However,  the  state  has  a  policy  against  indemnification 
unless  the  dollars  can  be  identified.  A  state  official  indicated  that  there  is  no  statutory  authority 
for  indemnification,  but  contracts  must  go  through  an  attorney  general  contract  review,  and  it 
would  have  to  be  demonstrated  that  the  dollars  for  indemnification  are  available  in  an  agency’s 
budget  before  approval  of  indemnification  could  be  granted. 

North  Dakota,  according  to  a  state  official,  has  never  hired  a  RAC  for  any  preliminary  activitiu||^ 
such  as  RI/FSs,  any  cleanup  work  or  any  emergency  response  actions.  The  state  does  have^P 
Superfund  program,  however,  it  is  not  quite  a  year  old.  No  monies  have  yet  been  expended 
from  the  fund. 

In  the  past,  the  state  has  always  been  able  to  identify  the  responsible  pany(ies)  and  the 
responsible  pany  has  always  contracted  for  the  necessary  work.  A  number  of  factors  may  make 
it  easier  to  identify  the  PRPs  in  North  Dakota  since  the  state  reportedly  generates  little  hazardous 
waste.  In  fact,  the  state  has  only  two  Superfund  sites,  both  are  in  the  process  of  being  cleaned 
up  by  the  responsible  parties.  Under  the  state's  new  Superfund  program,  the  state  has  the 
authority  to  contract  for  emergency  response  actions  when  a  violation  of  the  law  triggers  an 
emergency  and  when  PRPs  cannot  be  identified  using  monies  from  the  new  Superfund. 


OHIO 


According  to  an  Ohio  official,  the  eleventh  amendment  to  the  U.S.  Constitution  provides  the 
State  of  Ohio  and  its  contractors  with  immunity  from  liability. 

The  eleventh  amendment  prevents  a  citizen  from  sueing  a  state  in  Federal  court  and  requires  that 
such  suits  be  filed  in  state  courts.  The  official,  however,  points  outs  that  in  United  States  v 
Union  Gas  Co.,  the  Third  U.S.  Circuit  Court  of  Appeals  on  remand  from  the  U.S.  Supreme 
Coun  ruled  against  the  issue  of  state  sovereign  immunity  and  held  that  the  eleventh  amendment 
does  not  bar  a  suit  against  the  state  and  that  SARA  makes  clear  the  abrogation  of  eleventh 
amendment  immunity.  So  while  Ohio  law  combined  with  the  eleventh  amendment  can  be 
interpreted  to  provide  immunity  to  state-employed  contractors,  there  is  precedence  to  indicate 
that  such  immunity  will  not  be  upheld  in  court. 

Contractors  are  not  granted  immunity  under  the  state’s  Good  Samaritan  Law  because  such  law 
only  applies  to  those  rendering  services  without  anticipation  of  renumeration  (Section 
2305.23.2(b)(2)). 

An  Ohio  official  repons  that  the  state  does  not  offer  state-employed  contractors  indemnification 
because  of  constitutional  constraints  and  requirements.  It  is  also  noted  that  contractors  in  the 
State  of  Ohio  are  not  referred  to  as  RACs.  The  official  indicated  that  the  state  does  not  submit 
RFPs  for  bids,  rather,  on  a  biennial  basis,  the  legislature  approves  a  specified  budget  for  a 
hazardous  waste  cleanup  fund.  Contracts  are  then  awarded  to  qualified  contractors  for  a  two- 
year  period  at  a  specified  dollar  level  for  the  purpose  of  performing  cleanup  tasks  in  assigned 
areas  across  the  state.  The  level-of-effort  for  each  task  is  established  by  the  state  and  is 
deducted  from  the  contractor’s  original  contracted  budget.  For  example,  the  state  selects  a 
qualified  contractor  to  cover  the  northwest  portion  of  the  state  for  hazardous  waste  cleanups. 
The  contractor  is  awarded  a  two-year  S5(X),000  contract  with  the  agreement  that  any  hazardous 
waste  cleanups  in  that  pan  of  the  state  will  be  awarded  at  a  level-of-effon  established  by  the 
state.  That  level-of-effon  is  then  deducted  from  the  original  5500,000.  If  the  contractor 
depletes  the  designated  funds  before  the  end  of  the  contract  period,  then  the  tasks  are  performed 
by  another  contractor.  However,  the  state  official  said  that  this  has  never  occurred.  Any 
monies  unused  at  the  end  of  the  contract  period  stay  in  the  fund.  The  state’s  program  is  unique 
in  three  ways:  (1)  the  contractor  is  awarded  a  contract  with  a  given  budget  and  timeframe,  (2) 
the  contractor  is  given  a  task(s)  to  perform  in  a  specified  region  of  the  state  at  a  specified  level- 
of-effon,  and  (3)  the  contractor  performs  the  task(s). 

The  official  stated  that  they  have  not  seen  a  reduction  in  the  pool  of  qualified  contractors  for  the 
reason  of  not  offering  contractor  indemnification.  On  several  occasions,  contractors  have 
requested  indemnification  from  the  state,  however,  they  have  been  told  it  is  not  possible  because 
of  the  constitutional  constraints. 
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According  to  the  state  official,  contractors  must  carry  general  liability  insurance  worth  SI 
million  per  occurrence  or  S2  million  annual  in  aggregate.  Pollution  liability  insurance  is  not  J 
requirement. 

A  state  official  repons  that  the  state  includes  language  in  its  contracts  that  indemnifies  the  state. 
Despite  this  requirement,  the  state  has  not  had  difficulty  obtaining  the  services  of  qualified 
contractors.  The  state  official  does  not  anticipate  that  the  state  will  change  its  current 
indemnification  practices. 


OKLAHONU 


The  State  of  Oklahoma  does  not  provide  immunity  from  liability  for  any  civil  damages  from 
hazardous  waste  cleanups  to  a  contractor  receiving  compensation  for  its  services  in  assisting  the 
cleanup.  Section  5.7  of  the  state’s  statutes  addressing  torts  does  provide  immunity  from  civil 
liability  to  any  person  who,  in  good  faith  and  without  prior  compensation,  provides  emergency 
care,  assistance,  or  advice  at  the  scene  of  an  accident  or  existing  or  impending  disaster  involving 
the  use,  handling,  transportation,  transmission  or  storage  of  hazardous  materials.  That  provision 
does  not  apply,  however,  to  persons  who  are  engaged  professionally  or  commercially  in 
providing  such  services.  Therefore,  Oklahoma  does  not  provide  immunity  from  liability  to  state- 
employed  RACs. 

An  Oklahoma  official  indicated  that  the  state  does  not  currently  indemnify  state-employed  RACs, 
nor  have  any  legislative  bills  been  introduced  for  the  next  session  which  would  do  so.  The  state 
also  does  not  indemnify  any  other  types  of  contractors.  When  an  RFP  is  issued  for  a  Federal 
Superfund  site,  as  many  as  17  to  85  contractors  respond.  For  non-NPL  sites,  the  state  conducts 
preliminary  assessments  "in-house"  and  does  not  hire  a  contractor.  For  remedial  designs  or 
remedial  actions  at  the  non-NPL  sites,  the  state  does  issue  RFPs.  Generally,  7  to  10  RACs 
respond. 

Since  the  state  has  never  offered  indemnification,  it’s  unknown  whether  the  pool  of  qualified 
contractors  is  reduced  because  of  the  lack  of  indemnification,  but  no  delay  in  the  cleanup  of 
contaminated  sites  has  been  observed.  For  emergency  actions,  the  state  selected  one  contractor 
on  bid  and  this  contractor  works  on  an  on-call  basis.  The  state  has  no  Superfund  program  and 
funds  cleanup  actions  at  non-NPL  sites  through  the  state’s  hazardous  waste  fee  system,  when 
responsible  parties  are  not  identified.  There  has  been  an  inc.rase  in  the  cost  of  contractor 
services  over  time,  but  the  state  official  did  not  know  if  that  increase  was  related  to 
indemnification  or  not.  The  sute  bid  system  has  resulted  in  a  recurring  problem  in  obtaining 
qualified  RACs  because  of  the  requirement  to  take  the  contractor  with  the  lowest  bid.  This 
problem  is  not  specific  to  any  particular  phase  of  work  requiring  service.  RACs  have  not 
requested  indemnification  from  the  state,  according  to  an  Oklahoma  offici:;!. 

Oklahoma  does  not  require  state-employed  RACs  to  indemnify  the  state,  but  whether  or  not  a 
liability  standard  for  RACs  exists  depends  on  the  agency  in  the  state  floating  the  contract. 

Any  contracts  associated  with  the  State’s  Superfund  program  require  RACs  that  cleanup 
Superfund  sites  to  carry  minimal  amounts  of  liability  insurance,  which  includes  pollution  liability 
insurance.  For  any  sizable  cleanup,  the  amount  ttot  must  be  carried  is  SI  million.  Based  on 
letters  and  conversations  between  RACs  and  state  officials,  RACs  have  had  no  problem  obtaining 
SI  million  of  liability  insurance,  but  recently  one  RAC  had  a  problem  obtaining  S5  million  in 
insurance  coverage  for  a  site  involving  solid  waste. 
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OREGON 


The  Stale  of  Oregon  is  authorized  under  Section  465.340  of  the  Oregon  Hazardous  Waste  and 
Hazardous  Materials  Law  to  provide  indemnification  to  removal  and  remedial  action  contractors. 
This  indemnification,  however,  is  limited  by  Article  XI,  Section  7,  of  the  Oregon  Constitution 
and  the  Oregon  Tort  Claims  Act,  ORS  30.260  to  30.300,  which  prohibits  the  Oregon 
Department  of  Environmental  Quality  (ORDEQ)  from  indemnifying  state-employed  RACs  unless 
the  ORDEQ  has  set  aside  money  in  the  Hazardous  Substance  Remedial  Action  Fund  to  cover 
the  claims  which  could  result  from  the  indemnification.  The  state’s  constitution  requires  the 
state  to  operate  on  a  balanced  budget.  According  to  an  attorney  at  the  Oregon  Department  of 
Justice  (ORDOJ),  the  Oregon  Constitution  and  Oregon  Ton  Claims  Act  limit  the  amount  of 
indemnification  offered  by  the  state  to  S50  thousand  singularly  or  S300  thousand  in  the 
aggregate.  According  to  a  state  official.  Section  465.340  was  promulgated  because  the  State  of 
Oregon  based  its  legislation  on  the  EPA’s  CERCLA  legislation. 

The  language  included  in  response  action  contracts  indicates  that  the  ORDEQ  shall  indemnify, 
defend,  and  hold  harmless  the  contractor,  its  officers,  agents  and  employees  from  any  claims  of 
liability  arising  out  of  its  negligent  performance  under  this  agreement  to  the  extent  permitted  by 
the  Oregon  Constitution  and  the  Oregon  Ton  Claims  Act.  Several  of  the  state  officials  contacted 
indicated  that  no  indemnification  is  actually  offered  by  the  inclusion  of  this  language  in  response 
action  contracts,  due  to  the  constraints  of  the  state  constitution  and  Ton  Claims  Act.  However, 
the  attorney  at  the  ORDOJ  indicated  that  this  contractual  clause  does  provide  RACs  with  limited 
indemnification.  The  contractual  language  indicates  that  indemnification  lasts  beyond  the 
duration  of  the  contract,  but  the  exact  duration  is  not  specified. 

Several  officials  at  the  ORDEQ  indicated  that  the  depanment  currently  lacks  adequate  funding 
to  indemnify  contractors  or  fund  the  response  action  work.  These  officials  indicate  that 
indemnification  would  only  be  offered  in  a  critical  situation  where  immediate  action  must  be 
t^en  and  no  qualified  RACs  will  perform  the  work  without  indemnification.  In  such  an  event, 
the  state  would  need  to  stop  work  in  other  areas  and  reappropriate  the  funds  previously  dedicated 
to  the  work  that  was  ceased  in  order  to  fund  the  cost  of  indemnification. 

All  response  action  contracts  include  language  in  which  the  contractor  is  obligated  to  indemnify 
the  State  of  Oregon,  the  ORDEQ,  its  officers,  agents  and  employees  from  any  claim  of  liability 
arising  out  of  the  RAC's  performance  under  the  contract.  The  contracts  additionally  require  the 
RACs  to  include  the  state,  ORDEQ  and  its  officers,  employees  and  agents  as  additional  insureds 
with  respect  to  activities  performed  under  the  contract. 

In  July  of  1989,  the  ORDEQ  contracted  with  three  RACs  for  remedial  activities.  To  date,  work 
under  these  contracts  has  involved  only  preremedial  activities.  As  this  work  becomes  available, 
it  will  be  rotated  among  the  three  RACs.  These  remedial  activity  contracts  begin  to  expire  in 


3  -  90 


May  of  1992.  The  state  is  therefore  preparing  to  renegotiate  its  remedial  activity  contracts  as 
well  as  emergency  response  contracts.  According  to  a  state  contracts  official,  the  state  will  not 
likely  offer  indemnification  to  the  RACs  secured  under  the  new  contracts.  The  state  official  also 
indicated  that  the  state  will  likely  require  those  RACs  conducting  removal  and  emergency 
response  activities  to  acquire  pollution  liability  insurance. 

Section  46S.340  indicates  that  an  indemnification  agreement  may  be  provided  only  if  the 
Director  of  the  ORDEQ  determines  that  the  liability  covered  by  the  indemnification  agreement 
exceeds  or  is  not  covered  by  pollution  liability  insurance  available  at  a  fair  and  reasonable  price 
to  the  contractor  at  the  time  the  contractor  enters  into  the  contract  to  provide  removal  or 
remedial  action,  and  adequate  insurance  to  cover  such  liability  is  not  generally  available  at  the 
time  the  contract  is  entered  into.  The  language  pertaining  to  insurance  in  the  response  action 
contracts  however  does  not  state  that  pollution  liability  insurance  is  always  required,  rather  it 
indicates  that  the  ORDEQ  reserves  the  right  to  require  the  RAC  to  obtain  pollution  liability 
insurance.  According  to  the  state  contract’s  offirhl,  the  three  remedial  service  contractors 
currently  working  for  the  state  have  not  yet  been  required  to  obtain  pollution  liability  insurance 
due  to  the  type  of  work  currently  being  conducted. 

Section  465.340  also  requires  the  RAC  to  make  diligent  efforts  to  obtain  pollution  liability 
insurance  prior  to  the  ORDEQ  providing  an  indemnification  agreement.  The  RAC  is  required 
to  make  diligent  effons  for  such  insurance  each  time  the  RAC  begins  work  at  a  new  facility  on 
a  multiple  site  contract.  According  to  a  state  official,  documentation  of  diligent  efforts  has  not 
yet  been  required. 

Oregon  is  somewhat  unique  in  that  it  has  the  authority  under  Section  465.340  (4)(c)(A)  to 
provide  indemnification  to  a  RAC  carrying  out  a  written  contract  or  agreement  with  any 
potentially  responsible  pany,  if  the  indemnification  available  from  the  PRP  is  inadequate  to 
cover  any  reasonable  potential  liability  of  the  contractor  arising  out  of  the  contractor’s  negligence 
in  performing  the  contract  or  agreement  with  the  pany.  It  is  unlikely  that  the  ORDEQ  would 
enter  into  such  an  agreement  because  of  the  limitations  placed  on  the  depanment  by  the  Oregon 
constitution  and  the  state's  current  funding  situation. 

Oregon  does  offer  immunity  to  volunteers  providing  assistance  or  advice  in-  response  to 
discharges  of  hazardous  material  as  long  as  the  volunteers  do  not  receive  compensation  beyond 
reimbursement  per  Section  30.505.  This  provision,  however,  does  not  apply  to  RACs. 
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May  of  1992.  The  state  is  therefore  preparing  to  renegotiate  its  remedial  activity  contracts  as 
well  as  emergency  response  contracts.  According  to  a  state  contracts  official,  the  state  will  not 
likely  offer  indemnification  to  the  RACs  secured  under  the  new  contracts.  The  state  official  also 
indicated  that  the  state  will  likely  require  those  RACs  conducting  removal  and  emergency 
response  activities  to  acquire  pollution  liability  insurance. 

Section  465.340  indicates  that  an  indemnification  agreement  may  be  provided  only  if  the 
Director  of  the  ORDEQ  determines  that  the  liability  covered  by  the  indemnification  agreement 
exceeds  or  is  not  covered  by  pollution  liability  insurance  available  at  a  fair  and  reasonable  price 
to  the  contractor  at  the  time  the  contractor  enters  into  the  contract  to  provide  removal  or 
remedial  action,  and  adequate  insurance  to  cover  such  liability  is  not  genei^ly  available  at  the 
time  the  contract  is  entered  into.  The  language  pertaining  to  insurance  in  the  response  action 
contracts  however  does  not  state  that  pollution  liability  insurance  is  always  required,  rather  it 
indicates  that  the  ORDEQ  reserves  the  right  to  require  the  RAC  to  obtain  pollution  liability 
insurance.  According  to  the  state  contract’s  official,  the  three  remedial  service  contractors 
currently  working  for  the  state  have  not  yet  been  required  to  obtain  pollution  liability  insurance 
due  to  the  type  of  work  currently  being  conducted. 

Section  465.340  also  requires  the  RAC  to  make  diligent  efforts  to  obtain  pollution  liability 
insurance  prior  to  the  ORDEQ  providing  an  indemnification  agreement.  The  RAC  is  required 
to  make  diligent  efforts  for  such  insurance  each  time  the  RAC  begins  work  at  a  new  facility  on 
a  multiple  site  contract.  According  to  a  state  official,  documentation  of  diligent  efforts  has  not 
yet  been  required. 

Oregon  is  somewhat  unique  in  that  it  has  the  authority  under  Section  465.340  (4)(c)(A)  to 
provide  indemnification  to  a  RAC  carrying  out  a  written  contract  or  agreement  with  any 
potentially  responsible  party,  if  the  indemnification  available  from  the  PRP  is  inadequate  to 
cover  any  reasonable  potential  liability  of  the  contractor  arising  out  of  the  contractor’s  negligence 
in  performing  the  contract  or  agreement  with  the  pany.  It  is  unlikely  that  the  ORDEQ  would 
enter  into  such  an  agreement  because  of  the  limitations  placed  on  the  department  by  the  Oregon 
constitution  and  the  state's  current  funding  situation. 

Oregon  docs  offer  immunity  to  volunteers  providing  assistance  or  advice  in  response  to 
discharges  of  hazardous  material  as  long  as  the  volunteers  do  not  receive  compensation  beyond 
reimbursement  per  Section  30.505.  This  provision,  however,  does  not  apply  to  RACs. 
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PENNSYLVAiNTA 


The  Commonwealth  of  Pennsylvania  provides  immunity  from  liability  for  civil  damages  from 
hazardous  waste  cleanups  to  state-employed  contractors  under  Title  3S,  Section  6020.702(c)  of 
the  Pennsylvania  Consolidated  Statutes  Annotated.  A  person  or  company  who  has  entered  into 
a  contract  with  the  Department  of  Environmental  Resources  to  assist  the  department  in 
implementing  the  state’s  Hazardous  Site  Cleanup  Act,  or  a  response  action  contractor  under 
Section  119  of  the  Federal  Superfund  Act,  shall  not  be  held  liable  for  a  release  of  a  hazardous 
substance  arising  out  of  performance  of  a  response  action  when  the  release  is  not  caused  by  the 
contractor’s  negligence.  Section  6020.706  contains  a  provision  for  a  covenant  not  to  sue 
concerning  liability  to  the  commonwealth,  including  future  liability,  resulting  from  a  release  or 
threatened  release  of  a  hazardous  substance  addressed  by  a  remedial  action. 


42  Pa.C.S.A.  Section  8336  of  the  Judiciary  &  Judicial  Procedure  provides  civil  immunity  for 
assistance  upon  request  in  incidents  involving  the  transportation  of  hazardous  substances; 
however,  this  Statute  excludes  persons  who  are  compensated.  Section  6020.703(e)  of  the  Health 
and  Safety  Statutes  rovides  immunity  from  liability  to  municipal  waste  transporters  (garbage 
haulers)  for  that  portion  of  municipal  waste  which  is  defined  as  household  hazardous  waste  under 
Section  1512  of  the  act  of  July  28,  1988,  known  as  the  Municipal  Waste  Planning,  Recycling 
and  Waste  Reduction  Act,  which  is  collected  from  generators  and  transported  to  permitted 
municipal  waste  disposal  facilities.  Therefore,  state-employed  RACs  are  granted  civil  immuni^ 
only  under  Section  6020.702(c).  ^ 


A  Pennsylvania  official  reports  that  the  commonwealth  does  not  offer  RAC  indemnification 
because  there  is  no  statutory  authority.  It  would  take  an  act  of  the  General  Assembly  for  the 
Commonwealth  of  Pennsylvania  to  offer  indemnification.  However,  Pennsylvania  does  provide 
some  relief  for  liability  as  mentioned  in  the  above  statutes. 

The  official  contacted  could  not  definitely  say  there  is  a  reduction  in  the  pool  of  qualified 
contractors  because  Pennsylvania  does  not  provide  indemnification.  Pennsylvania’s  bonding 
requirements  are  so  stringent  (l(X)  percent  for  performance  and  payments)  that  they  limit  the 
number  of  contractors  that  respond  to  RFPs  and  do  not  provide  for  healthy  competition. 
Depending  on  the  size  of  the  project  and  on  the  kind  of  work  involved,  only  2  to  10  RACs  may 
respond  to  an  RFP.  The  commonwealth  has,  therefore,  seen  tremendous  fferences  between 
the  actual  bids  and  estimated  costs  on  projects.  For  example,  an  estimate  :ost  of  a  cleanup 
might  be  S2  million  and  the  actual  bids  could  be  between  S4  to  S6  millior 

Only  one  company  requested  indemnification  from  the  commonwealth  and  that  company  was 
supplying  sludge.  The  Pennsylvania  official  reponed  that  the  commonwealth  does  not  indemnify 
any  other  type  of  contractor.  Under  Section  6020.513(b)  of  the  Health  and  Safety  Statutes, 
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Pennsylvania  does  not  require  RACs  to  indemnify  the  commonwealth.  Before  promulgation  of 
this  statute,  the  official  stated  that  RACs  (even  the  large  contractors)  would  not  submit  bids. 

According  to  an  official  contacted,  the  RAC  must  meet  insurance  requirements,  i.e.,  general 
liability,  workman’s  compensation,  vehicle  coverage,  pollution  liability,  etc.  Generally,  RACs 
have  b<»n  able  to  obtain  pollution  liability  insurance. 

Generally,  the  Commonwealth  of  Pennsylvania  does  not  include  language  in  RAC  contracts  that 
establishes  a  liability  standard  for  RACs,  except  in  the  case  of  negligence.  The  official 
contacted  does  not  anticipate  that  Pennsylvania  will  change  its  current  indemnification  practices 
in  the  near  future,  because  RAC  indemnification  is  not  considered  a  problem. 
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RHODE  ISLAND 


The  State  of  Rhode  Island  does  not  provide  indemnification  to  state-employed  RACs  or  any  other 
type  of  contractor,  nor  do  state  statutes  limit  the  liability  of  RACs.  Section  9-1-29  of  the  Causes 
of  Action  Statutes  provides  immunity  from  liability  against  architects  or  professional  engineers 
who  construct  improvements  to  r^  property.  The  statute  provides  that  any  architects, 
professional  engineers,  contractors,  or  subcontractors  involved  in  the  construction  improvements 
to  real  property  are  immune  from  liability.  However,  state  officials  reported  that  this  statute 
does  not  apply  to  RACs  and  no  one  has  ever  tried  to  apply  the  statue  to  RACs. 

Rhode  Island  officials  indicated  that  indemnification  is  not  offered  to  RACs  because  the  state 
docs  not  have  any  state-lead  sites.  State  officials  reponed  that  the  sute  has  a  number  of  EPA- 
lead  sites,  and  that  PRPs  have  the  lead  on  the  big  Superfund  sites.  Rhode  Island  officials 
indicated  that,  at  present,  indemnification  is  not  an  issue  of  concern. 

Although  Rhode  Island  does  not  have  any  state-lead  Superfund  sites,  they  do  use  RACs  under 
their  state  response  contract.  As  a  result  of  the  state  not  offering  indemnification,  officials  have 
observed  a  slight  reduction  in  the  pool  of  qualified  contractors.  Rhode  Island  officials  stated  that 
three  of  the  larger  contractors  withdrew  from  the  last  state  response  RFP  because  the  state  did 
not  offer  indemnification.  However,  state  officials  have  not  observed  an  increase  in  tne  cost  of 
contractor  services  or  delays  in  the  cleanup  of  contaminated  sites,  nor  have  they  had  difficulty, 
in  obtaining  the  services  of  qualified  RACs  because  the  state  doesn't  offer  indemnification.  ( 

Rhode  Island  uses  a  number  of  prcqualified  contractors  under  their  state  response  contract. 
Officials  reported  that  19  RACs  responded  to  the  last  state  response  RFP.  In  addition,  Rhode 
Island  officials  reported  that  RACs  have  requested  indemnification  from  the  state  pursuant  to  the 
state  response  contract. 

Although  Rhode  Island  does  not  offer  indemnification  to  RACs,  the  state  tries  to  require  RACs 
to  indemnify  the  state  whenever  possible,  especially  with  response  action  contracts.  Rhode 
Island  officials  reponed  that  the  state  tries  to  include  language  in  RAC  contracts  that  indemnifies 
the  state,  however,  it  is  a  requirement  that  the  state  has  not  been  successful  enforcing  in  the  last 
few  years.  State  officials  reponed  that  the  state  does  not  include  language  in  its  RAC  contracts 
that  esublishes  a  liability  standard  for  RACs. 

State-employed  RACs  do  not  work  without  insurance.  .<hode  Island  requires  RACs  to  have 
worker’s  compensation,  general  liability  insurance  with  a  SI  million  umbrella  and  errors  and 
omissions  insurance.  However,  state  officials  reponed  that  they  waived  the  errors  and  omission 
insurance  requirement  for  the  last  four  to  five  years  because  it  was  unobtainable  due  to  a 
prohibitively  high  cost.  Rhode  Island  officials  stated  that  RACs  claimed  they  were  not  able  to 


obtain  pollution  liability  insurance.  State  officials  indicated  that  they  believe  pollution  liability 
insurance  is  available,  however,  it  is  very  expensive. 


Rhode  Island  officials  do  not  anticipate  that  the  state  will  change  its  current  indemnification 
practices  in  the  near  future. 


3-95 


SOUTH  CAROLINA 


The  State  of  South  Carolina  may  provide  immunity  from  liability  for  civil  damages  resulting 
from  hazardous  waste  cleanups  to  contractors  receiving  compensation  for  their  services  in 
rendering  advice  or  cleanup  assistance  under  the  State  of  South  Carolina  Tort  Claims  Act. 
Immunity  would  have  to  be  decided  on  a  case  by  case  basis  by  the  state  court.  Under  South 
Canlina  Code  Annotated,  Article  3,  Immunity  From  Civil  Damages  (44-56-330),  immunity 
applies  to  any  person  whose  act  or  omission  did  not  cause  the  actual  or  threatened  discharge  and 
who  renders  such  assistance  or  advice  voluntarily  and  without  compensation.  This  statute, 
therefore,  does  not  apply  to  RACs  who  are  compensated  for  their  services. 

Beginning  in  1991,  South  Carolina  amended  their  RFP  contracting  procedures  with  RACs  to 
include  the  following  insurance  requirements: 

•  The  contractor  and  subcontractors  are  responsible  for,  and  at  their  own  expense, 
any  and  all  loss  of  or  damage  to  their  equipment,  as  well  as  state-owned 
equipment.  The  contractor’s  aggregate  liability  for  state-owned  equipment  is 
$300,000. 

•  The  contractor  is  required  to  indemnify  and  hold  harmless  the  state  against  all 
losses,  liabilities,  claims,  demanHs,  damages,  fines  and  penalties,  and  rela^j^ 
expenses  with  respect  to  injury  or  death  of  any  person  resulting  from  Wm 
contractor’s  performance. 

•  All  indemnity  by  the  contractor  does  not  apply  to  any  actions  resulting  from  any 
pollution,  contamination,  or  a  release  of  toxic  materials,  including  all  adverse 
health  effects  which  results  from  the  contractor's  negligence  or  willful 
misconduct. 

•  For  all  losses,  damages,  liabilities  or  expenses,  the  contractor’s  liabilit)-  to  the 
state  shall  not  exceed,  in  the  cumulative  aggregate,  with  respect  to  all  claims 
arising  out  of  or  related  to  the  agreement,  the  greater  of  the  total  amount  of 
compensation  paid  to  the  contractor  or  51  million. 

•  The  contractor  must  procure  at  their  own  expense.  Employee’s  Liability  and 
Worlcmen’s  Compensation  Insurance;  Public  Liability  and  Property  Damage 
Insurance  of  at  least  $300,000;  Marine  Insurance  of  at  least  $300,000  (where 
hazardous  substance  response  activity  involves  work  on  navigable  water);  and 
S300,0(X)  coverage  for  the  loss  of  all  contractor  and  subcontractor-owned  or 
rented  equipment. 


The  State  of  South  Carolina  does  not  require  pollution  liability  insurance  as  part  of  the  RFP 
contractual  obligations. 

Less  than  10%  of  the  RACs  responding  to  state  solicitations  or  conducting  RAC  activities  for 
the  state  have  requested  indemnification.  All  contractor’s  conducting  RAC  activities  in  South 
Carolina  work  without  indemnification.  State  officials  believe  that  some  RACs  are  able  to  obtain 
private  liability  insurance.  No  information,  however,  was  available  on  the  number  of  RACs 
working  without  indemnification  and  private  liability  insurance. 

South  Carolina  has  had  no  problems  obtaining  RAC  services.  During  the  last  solicitation,  12 
RACs  submitted  proposals  to  the  state.  This  represents  a  100%  increase  in  respondents  in 
comparison  to  the  last  solicitation  four  years  earlier.  In  prior  years,  the  state  did  have  difficulty 
procuring  RAC  services,  however,  this  was  due  to  a  lack  of  qualified  firms,  not  the  absence  of 
indemnification. 

South  Carolina  reportedly  does  not  offer  RAC  indemnification  because  they  do  no  think  it  is 
necessary  and  have  no  plans  to  offer  indemnification  in  the  future. 
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SOUTH  DAKOTA 


The  State  of  South  Dakota  provides  civil  immunity  from  liability  to  persons  requested  by  any 
emergency  and  disaster  service  agency  to  assist  with  hazardous  material  incidents  in  the  event 
of  an  accident  or  other  emergency  situation.  The  implication  is  that  RACs  requested  to  assist 
with  cleanup  in  an  emergency  situation  would  be  provided  immunity,  whereas  RACs  involved 
in  the  cleanup  of  a  Superfund  site  would  not  be  provided  immunity.  Such  immunity  is  provided 
under  Statute  33-15-18. 1  of  the  South  Dakota  Codified  Laws  Annotated.  The  official  reported, 
however,  that  on  several  occasions  the  state  has  made  contractors  state  employees  to  protect 
them  from  liability. 

A  South  Dakota  state  official  reported  that  it  is  the  responsibility  of  the  PRPs  to  hire  the  RACs 
for  site  cleanups.  The  state  maintains  a  nonapproved  listing  of  RACs  to  be  used  as  references 
for  PRPs.  The  only  requirement  is  a  40-hour  OSHA  training  course  that  includes  a  hazardous 
waste  certification.  If  the  PRPs  will  not  clean  up  the  site,  .then  the  case  is  handed  over  to  the 
Attorney’s  General  office  and  either  the  state  or  EPA  will  initiate  the  cleanup  and  then  will 
attempt  to  recover  the  costs  from  the  PRPs. 

For  the  Leaking  Underground  Storage  Tank  Trust  (LUST)  Fund,  the  state  maintains  contracts 
with  approximately  three  RACs,  usually  on  an  annual  basis.  South  Dakota  is  currently  selecting 
a  qualified  contractor  for  other  types  of  response  actions  through  the  use  of  the  state’s  Regulated 
Substance  Response  Fund.  With  both  funds,  RACs  are  procured  through  RFPs  or  advertising 
for  a  specific  site.  If  an  emergency  arises,  one  of  the  contracted  RACs  can  be  used  or  the  state 
has  the  authority  to  go  out  and  hire  a  RAC  without  advertising.  If  the  PRPs  cannot  be 
identified,  then  the  state  will  use  the  LUST  Fund  supported  by  EPA.  If  the  site  is  too  large  or 
the  state  does  not  have  the  funding  to  clean  up  the  site,  then  the  state  requests  EPA  to  manage 
the  work.  One  unique  aspect  of  South  Dakota's  program  is  that  the  Petroleum  Relief 
Compensation  Reimbursement  Fund  reimburses  PRPs  for  petroleum  cleanup,  which  includes 
leaking  tanks.  However,  the  PRP  is  responsible  for  the  initial  S10,(XX)  of  the  total  cost  and  the 
remaining  cost  is  picked  up  by  the  fund.  The  state  official  said  that  RAC  costs  have  increased 
sharply  but  have  stabilized  over  the  past  few  years  after  the  Petroleum  Board  put  a  lid  on  costs. 
The  b^d  now  sets  the  maximum  rates  for  reimbursement. 

A  South  Dakota  official  reponed  that  the  state  does  not  offer  RAC  indemnification  because  the 
issue  has  not  come  up  and  to  his  knowledge,  RACs  have  never  requested  indemnification  from 
the  state.  This,  he  believed,  was  due  to  the  fact  that  RACs  are  usually  hired  by  the  PRPs  and 
are  only  hired  by  the  state  if  the  PRP  cannot  be  identified  or  if  the  PRP  refuses  to  do  the 
cleanup.  The  state  has  relied  heavily  on  the  EPA  to  conduct  preliminary  assessments  and  RI/FS. 
A  state  official  reported  that  the  sate  will  adopt  a  system  of  preselecting  contracton  and  thei. 
issue  contracts  for  multi-sites  in  the  event  the  state  is  required  to  manage  the  cleanup.  In  this 
way,  the  state  can  hire  larger  and  more  qualified  contractors. 
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Since  the  State  of  South  Dakota  has  no  certification  process  for  contractors,  it  has  seen  an 
increase  in  the  available  pool  of  contractors  rather  than  a  decrease.  However,  because  of  the 
remoteness  of  the  state  and  the  lack  of  qualified  contractors  in  the  state,  particularly  specialty 
contractors,  the  state  has  had  to  go  out-of-state  to  contract  with  RACs. 

Several  officials  contacted  had  no  knowledge  regarding  a  RAC’s  ability  to  obtain  pollution 
liability  insurance  as  the  state  does  not  require  RACs  to  procure  such  insurance.  Officials 
indicated  that  in  many  instances  RACs  work  without  pollution  liability  insurance. 

The  South  Dakota  official  also  reported  that  the  state  does  not  require  RACs  to  indemnify  the 
state.  However,  the  state  includes  a  hold  harmless  clause  in  its  RAC  contracts  that  covers 
contractor  responsibility  for  negligence  or  willful  acts.  Other  than  that  clause,  the  state  does  not 
include  language  that  establishes  a  liability  standard. 

State  officials  contacted  do  not  anticipate  that  the  state  will  change  its  current  indemnification 
practices  in  the  near  future. 


3-99 


TENNESSEE 


Tennessee  does  nc  •  provide  state-employed  RACs  with  immunity  from  civil  liability,  nor  does 
it  offer  RACs  indemnification.  There  also  has  been  no  application  of  Good  Samaritan  Statutes 
to  RACs.  Under  Section  68-27-202  of  the  Safety  and  Health  Hazardous  Substances  Statutes,  the 
state  identifies  a  Good  Samaritan  as  someone  who  would  act  "without  compensation,"  thereby 
excluding  RACs  from  coverage  under  the  statute.  State  officials  mentioned,  however,  that  no 
contractor  has  ever  been  sued  in  Tennessee  for  work  on  a  Superfund  site.  Because  of  the  lack 
of  RAC  litigation,  liability  standards  for  RACs  have  not  been  fully  developed. 

According  to  a  state  official,  there  are  either  4  or  5  NPL  sites,  of  which  2  or  3  are  currently 
being  cleaned  up.  The  State  of  Tennessee  has  not  taken  the  lead  on  any  of  these  sites.  The 
EPA  is  responsible  for  managing  all  the  relevant  RAC  contracts.  Consequently,  Tennessee  has 
not  applied  its  immunity  and  indemnification  policies  to  RACs  working  on  fund-lead  sites. 

For  State  Superfund  sites,  Tennessee  does  not  provide  indemnification  to  state-employed  RACs. 
State  officials  said  that  a  general  prohibition  on  indemnification  exists  for  all  state  contracts. 

According  to  a  state  official,  RACs  must  indemnify  the  state.  This  is  provided  through  the  use 
of  a  "hold  harmless  clause"  in  RAC  contracts.  This  clause  is  limited  to  cases  of  RAC 
negligence.  No  RAC  has  yet  requested  state  indemnification,  according  to  state  officials. 

The  State  of  Tennessee  traditionally  employs  RACs  on  an  "on-call"  basis.  A  contract  generally 
covers  a  period  of  years  during  which  the  RAC  conducts  emergency  responses  at  a  given  state 
Superfund  site,  as  needed.  According  to  state  officials,  Tennessee  has  begun  issuing  RFPs  for 
site-specific  contracts.  Officials  are  concerned  that  the  site-specific  contracts  may  involve  a 
more  lengthy  state  approval  process  than  with  on-call  contracts. 

Tennessee  does  not  legally  have  the  authority  to  require  RACs  to  obtain  pollution  liability 
insurance.  In  practice,  however,  any  response  from  an  RFP  in  which  the  RAC  applicant  does 
not  have  insurance  is  dropped  from  consideration  by  the  state.  The  liability  insurance 
expectations  of  the  state  are  less  stringent  for  RI/FS  RACs  than  they  are  for  contractors  involved 
with  actual  site  cleanup.  (The  State  of  Tennessee  usually  hires  a  different  RAC  to  perform  site 
cleanup  than  the  RAC  that  conducts  Rl/FS.) 

Tennessee  officials  repon  that  they  have  been  able  to  employ  RACs  with  adequate  liability 
insurance  for  Superfund  cleanups.  They  have  received  an  adequate  contractor  response  both 
with  on-call  RFPs  and  site-specific  RFPs.  They  pointed  out,  however,  that  the  pool  for  RI/FS 
contracts  averages  about  8  prospective  contractors,  while  cleanup  contract  pools  average  between 
3  and  4  prospective  RACs.  They  also  indicated  that  the  cleanup  contract  pool  consists  mostly 
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of  out-of-staie  RACs.  That  notwithstanding,  state  officials  did  not  site  any  insurance  problems 
or  cleanup  delays  with  implementing  RAC  contracts. 

State  officials  do  not  anticipate  any  changes  in  indemnification  practices  without  a  prior  change 
in  Federal  policy.  They  also  do  not  cite  any  unique  innovations  or  problems  with  their  RAC 
contract  process. 


3  -  101 


TEXAS 


The  Stale  of  Texas  is  authorized  to  indemnify  state-employed  RACs  under  the  Texas  Civil 
Practice  and  Remedies  Code  and  the  Texar  Health  and  Safety  Code.  On  August  26,  1991, 
Section  104.002  of  the  Texas  Civil  Practice  and  Remedies  Code  was  amended  to  state  that  the 
State  of  Texas  is  liable  for  the  indemnification  of  a  person  when  damages  result  solely  from  that 
person’s  signing  an  industrial  solid  or  hazardous  waste  manifest  during  the  course  of  the  person’s 
contractual  performance.  According  to  a  state  official  this  law  was  enacted  in  response  to  the 
Union  Gas  case  decision  which  determined  that  the  State  of  Pennsylvania  did  not  have  sovereign 
immunity. 

The  second  statute,  Section  361.405  of  the  Texas  Health  and  Safety  Code,  originally  enacted  in 
1987  (as  Section  26.308(b)(c)  of  the  Texas  Water  Code),  allows  the  Texas  Water  Commission 
(TWC)  to  provide  indemnification  in  RAC  contracts,  to  state-employed  RACs  performing 
services  in  connection  with  a  contract  or  cooperative  agreement  under  Section  361.402,  against 
"any  claim  or  liability  arising  from  an  actual  or  threatened  release  of  a  hazardous  substance  chat 
occurs  during  the  performance  of  any  work."  The  statute  states  that  the  TWC  may  only 
indemnify  a  state-employed  RAC  if  they  meet  the  following  conditions:  the  RAC  demonstrates 
that  insurance  is  unavailable  at  a  reasonable  cost;  no  other  RAC  submits  a  comparable  proposal 
and  demonstrates  that  insurance  is  available  at  a  reasonable  cost;  and  the  federal  government 
agrees  in  a  cooperative  agreement  or  contract  to  indemnify  the  state  pursuant  to  Section  1 19  of 
CERCLA.  According  to  a  state  official,  the  state  has  never  offered  indemnification  under  this 
statute  because  the  federal  government  does  not  indemnify  state  governments. 

The  statute’s  requirement  that  the  federal  government  indemnify  the  state  circumvents  the 
requirement  in  the  Texas  State  Constitution  that  representatives  of  the  state  cannot  incur  a  debt 
against  the  state  unless  the  state  legislature  has  appropriated  for  it.  This  constitutional 
requirement  is  significant  as  the  Texas  Attorney’s  General  Office  issued  a  statement  in  1982, 
indicating  that  any  indemnity  agreement  negotiated  by  a  state  instrumentality  in  violation  of  the 
constitution  is  unenforceable  and  void.  According  to  a  state  official  contacted,  the  constitution 
does  not  prohibit  indemnification  under  the  Civil  Practice  and  Remedies  Code  because  the  bill 
was  passed  by  the  legislature. 

In  addition  to  the  indemnification  provided  under  the  Texas  Practice  and  Remedies  Code,  a 
RAC’s  liability  is  limited  under  Subsection  361.405(e)  of  the  Texas  Health  and  Safety  Code. 
Subsection  (e)  of  361.405  indicates  that  a  state-employed  RAC  is  not  responsible  for  an  act  or 
failure  to  act  during  the  performance  of  work  under  a  contract  (pursuant  to  Section  361.402) 
unless  the  RAC  acts  with  gross  negligence  or  willful  misconduct.  According  to  a  state  official, 
this  statute  specifically  limits  a  RAC’s  liability  pursuant  to  Texas  Hazardous  waste  laws. 
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Section  361.196  of  the  Texas  Health  and  Safely  Code  also  appears  to  limit  RAC  liability, 
however  a  stale  official  indicated  that  this  statute  is  directed  at  PRPs.  Section  361.196  was 
originally  enacted  in  1987  (as  Article  4477-7,  Chapter  *3  of  the  Health,  Solid  Waste  Disposal 
Act).  This  statute  limits  liability  resulting  solely  from  acts  or  omissions  in  response  efforts  by 
any  person,  in  the  absence  of  gross  negligence  or  willful  misconduct. 

The  state  currently  requires  state-employed  RACs  to  obtain  private  pollution  liability  insurance 
on  a  case-by-case  basis  at  the  discretion  of  the  project  manager.  Prior  to  1992,  all  state- 
employed  RACs  were  required  to  obtain  pollution  liability  insurance  or  submit  documentation 
of  their  diligent  efforts  to  obtain  such  insurance.  Texas  modified  this  requirement  due  to  the 
high  cost  of  the  insurance  and  the  availability  of  only  claims  made  insurance,  which  only  covers 
claims  made  during  the  period  of  insurance  coverage.  State  officials  indicated  that  claims  made 
insurance  policies  are  not  sufficient  as  damages  may  not  be  apparent  for  several  years  after  the 
completion  of  the  work. 

One  unique  feature  of  Texas’  program  is  that  the  state  requires  the  contractor  to  name  the  state 
as  co-insured  on  all  insurance  policies,  including  general  liability,  professional  liability  and 
pollution  liability  insurance.  This  provides  the  state  with  liability  coverage  without  the  state 
itself  purchasing  insurance.  This  is  important  because  the  state  is  prohibited  from  purchasing 
insurance  coverage  for  itself.  The  slate  also  requires  contractors  to  indemnify  the  state  against 
damages  caused  by  the  contractor’s  actions  or  through  the  contractor’s  negligent  actions. 


UTAH 


The  State  of  Utah  does  not  indemnify  RACs  or  limit  the  liability  of  state-employed  RACs  under 
its  statutes.  Section  26.14d-801  of  the  Utah  Code  Annotated  pertains  to  government  immunity, 
but  does  not  include  RACs.  However,  one  state  official  indicated  that  in  a  unique  case  where 
the  government  might  operate  on  state-owned  land,  a  RAC  could  potentially  be  covered. 


RACs  are  not  exempt  under  Utah’s  Good  Samaritan  Act  at  Section  78-11-22.  The  act  exempts 
only  those  offering  gratuitous  emergency  services,  thus  excluding  contractors  who  are 
reimbursed  for  their  services.  Utah  offers  no  provisions  under  its  statutes  regarding  RACs  and 
will  not  change  its  indemnification  practices  unless  problems  develop  in  the  future. 

The  Utah  state  legislature  is  very  conservative  and  thus  does  not  intend  to  take  on  potential 
liability  by  indemnifying  RACs.  According  to  state  officials,  not  offering  indemnification  to 
RACs  has  not  caused  a  reduction  in  the  pool  of  qualified  contractors  or  increased  the  cost  of 
their  services.  Utah  has  not  had  difficulty  obtaining  the  services  of  qualified  RACs. 


Utah  only  has  had  one  state-lead  Superfund  site.  Other  Superfund  sites  are  remediated  under 
the  direction  of  the  Federal  government  or  the  PRPs.  An  RFP  was  issued  for  the  one  state-lead 
Superfund  site  and  the  state  received  four  responses  to  the  RFP. 


The  state  requires  that  RACs  obtain  S5  million  in  liability  insurance  including  environmen 
professional,  error  and  omission,  and  comprehensive  general  liability.  Additionally,  the  state 
has  contract  provisions  requiring  sufficient  coverage  in  relation  to  the  site,  as  well  as  OSHA 
certification  and  sufficient  safety  and  health  training.  The  size  of  the  site  has  not  been  a  factor 
in  RAC’s  ability  to  obtain  insurance,  but  one  state  official  indicated  it  potentially  could  be. 


The  state  requires  RACs  to  indemnify  the  state.  Indemnification  requirements  are  outlined  as 
a  provision  in  individual  contracts.  The  state  has  $500,000  limited  liability  under  its 
Governmental  Immunity  Act. 


VERMONT 


The  Stale  of  Vermont  applies  a  standard  state  contracting  protocol  to  all  types  of  contractors, 
including  RACs.  This  protocol  does  not  allow  the  state  to  offer  indemnification  for  any 
contractor,  nor  does  it  allow  any  other  type  of  protection  through  immunity,  "Good  Samaritan" 
Statutes,  or  other  means.  When  RACs  have  requested  indemnification  from  the  state,  the 
requests  have  been  denied  by  the  state  Attorney  General,  and  the  state’s  standard  contracting 
protocol  has  been  followed.  Section  1283,  Chapter  47,  Title  10,  Vermont  Statutes  Annotated, 
provides  for  a  contingency  fund  to  be  used  to  take  action  to  investigate  and/or  mediate  the 
effects  of  hazardous  material  releases  to  the  environment.  However,  this  section  does  not 
address  indemnification,  immunity,  or  insurance  issues.  State  officials  report  that  the  statutes 
prevent  the  offering  of  immunity  to  contractors. 

Vermont  officials  reported  that  the  state  policy  regarding  indemnification  and  immunity  for 
RACs  does  not  appear  to  have  affected  the  state’s  ability  to  obtain  qualified  RACs.  However, 
since  the  state  has  never  altered  this  policy,  it  is  not  known  if  a  policy  providing  indemnification 
or  immunity  for  RACs  would  result  in  a  larger  number  of  RACs  or  more  highly  qualified  RACs 
submitting  responses  to  RFPs,  or  in  lower  costs  or  improved  response  times  for  such  services. 
Vermont  officials  indicated  that  they  feel  their  contractors  provide  good  service  at  a  reasonable 
cost  to  the  state.  The  state  has  received  responses  from  at  least  three  RACs  on  all  removal 
RFPs  to  date. 

In  its  contracts  with  RACs,  the  State  of  Vermont  does  not  include  language  that  indemnifies  or 
establishes  a  liability  standard  for  RACs.  However,  state  officials  reported  that  all  RAC 
contracts  include  a  clause  stating  that  the  contractor  agrees  to  hold  the  state  harmless. 

State  officials  indicated  that  a  new  general  contracting  protocol  is  being  developed.  The  new 
protocol  may  change  existing  requirements  regarding  pollution  liability  insurance,  but  this  is  not 
certain.  State  officials  indicated  that  they  believe  pollution  liability  insurance  is  currently 
required  for  RACs,  because  it  is  required  for  asbestos  removal.  However,  it  is  very  expensive 
and  restrictive,  and  may  not  be  required  in  the  future.  All  contractors  must  have  worker’s 
compensation,  general  liability  and  automobile  insurance. 
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VIRGINIA 


The  Commonwealth  of  Virginia  does  not  provide  immunity  from  liability  for  any  civil  damages 
from  hazardous  waste  cleanups  to  contractors  receiving  compensation  for  its  services  in  assisting 
the  cleanup.  Persons  who,  upon  request  of  any  police  agency,  fire  department,  rescue  or 
emergency  squad,  or  any  government^  agency,  provide  assistance  in  the  event  of  an  accident 
or  other  emergency  involving  the  use,  handling,  transportation,  transmission  or  storage  of 
liquefied  petroleum  gas,  liquefied  natural  gas,  hazardous  material  or  hazardous  waste,  shall  not 
be  liable  for  any  civil  damages  resulting  from  good  faith  efforts  (Section  8.01-225  of  the  Code 
of  Virginia,  Civil  Remedies  and  Procedures). 

According  to  Virginia  officials,  the  commonwealth  has  no  provisions  for  indemnifying  state- 
employed  RACs,  nor  are  any  anticipated.  The  Commonwealth  of  Virginia  has  not  considered 
indemnification  because  it  does  not  contract  with  RACs  and  has  no  direct  control  over  the  RACs 
working  in  the  commonwealth.  Virginia  has  no  Superfund  program  and  all  contractors  for  the 
cleanup  of  Superfund  sites  are  chosen  by  EPA,  even  if  the  commonwealth  has  the  lead  on  the 
sites  and  if  the  work  is  done  under  a  cost/share  arrangement  with  EPA.  An  official  indicated 
that  even  when  a  consent  decree  is  signed  with  EPA  to  cleanup  a  site,  the  commonwealth  has 
a  disclaimer  so  that  there’s  no  responsibility  by  the  Commonwealth  of  Virginia  towards  the 
contractor.  The  commonwealth  also  has  no  standby  contractors  for  emergency  situations  nor 
does  Virginia  contract  with  RACs  to  respond  to  emergency  situations.  Rather,  the  Depanment 
of  Emergency  Services  has  collected  a  list  of  contractors  over  the  years  and  provides  the  list  to 
interested  parties.  Contracts  are  written  between  the  pany  with  the  emergency  and  the  RAC. 
Thus,  the  commonwealth  has  no  experience  contracting  with  RACs.  According  to  an  official, 
although  the  commonwealth  has  never  contracted  with  a  RAC,  the  Commonwealth  of  Virginia 
routinely  rejects  contract  language  with  other  types  of  contractors  regarding  indemnification. 
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WASHINGTON 


The  Washington  Department  of  Ecology  began  offering  indemnification  to  contractors  conducting 
remedial  actions  and  investigations  in  1984  following  the  department's  receipt  of  Federal 
Superfund  monies.  The  department  believed  that  it  was  a  good  business  practice  to  offer 
indemnification  as  long  term  pollution  liability  insurance  was  not  available.  Indemnification  is 
provided  on  a  contract  basis,  included  in  each  prime  contractor’s  master  contract,  which  covers 
all  addendums  (i.e.,  individual  work  assignments)  which  are  subsequently  added.  The  state 
official  contacted  indicated  that  a  total  of  nine  contractors  have  received  indemnification  since 
1984. 

The  state  Department  of  Ecology  is  authorized  to  offer  indemnification  under  70. 10SD.030(l)(c) 
of  the  Washington  Public  Health  and  Safety  Statutes.  This  statute  states  that  the  department  may 
indemnify  contractors  retained  by  the  department  for  carrying  out  investigations  and  remedied 
actions  but  that  the  depanment  may  not  indemnify  any  contractor's  reckless  or  willful 
misconduct.  According  to  the  state  official,  the  depanment  has  not  set  any  deductibles  or  limits 
on  the  amount  of  indemnification  offered  and  that  the  period  of  indemnification  is  indefinite. 
The  state  official  did  indicate,  however,  that  the  language  included  in  the  contracts  requires  the 
contractor  to  provide  the  state  with  reciprocal  indemnification.  Specifically,  the  contractor  is 
required  to  indemnify,  defend,  and  hold  harmless  the  department,  its  officers,  agents  and 
employees  from  any  claim  of  liability  arising  out  of  the  contractor’s  intentional  or  reckless  acts 
or  out  of  the  contractor’s  negligent  performance  under  the  contract.  All  prime  contractors  are 
required  to  include  the  same  indemnification  language  in  their  agreements  with  subcontractors. 

The  state  Department  of  Ecology  currently  requires  its  contractors  to  maintain  only  bodily  injury 
and  automobile  insurance  and  is  therefore  unaware  of  the  contractor’s  ability  to  obtain  pollution 
liability  insurance.  The  willingness  of  contractors  to  work  without  indemnification  or  insurance 
also  could  not  be  assessed  as  the  contractors  are  not  in  a  position  where  they  must  make  such 
a  decision.  The  state  official  did  indicate,  however,  that  a  Pollution  Liability  Agency  had 
recently  been  created  in  the  state  and  that  the  agency  may  have  established  a  requirement  which 
will  require  all  contractors  responding  to  the  depanment’s  1991  -  1992  procurement  package  to 
obtain  pollution  liability  insurance. 

The  state  official  indicated  that  no  changes  to  the  depanment’s  current  indemnification  program 
are  anticipated  at  this  time.  She  did  indicate  that  the  depanment  would  likely  reevaluate  the 
program  in  the  event  that  claims  are  filed. 
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WEST  VIRGINU 


The  State  of  West  Virginia  provides  immunity  from  liability  for  any  civil  damages  from 
hazardous  waste  cleanups  to  trained  hazardous  substance  response  personnel  receiving 
compensation  for  their  services  in  rendering  advice  or  cleanup  assistance  under  the  "Good 
Samaritan  Law"  (Section  55-7-17).  Immunity  from  liability  does  not  extend  to  any  person  who 
by  their  action  or  omission  causes  or  contributes  to  the  cause  of  the  actual  or  threatened 
discharge  of  any  hazardous  substance.  Although  the  statute  does  not  exempt  RACs  from 
immunity,  the  statute  has  never  been  tested  since  the  State  of  West  Virginia  has  never  contracted 
a  RAC  for  remedial  or  removal  activities. 

West  Virginia  has  no  state-lead  sites.  At  present,  the  state  does  not  have  sufficient  funds  to 
cleanup  any  sites.  To  date,  they  have  never  hired  a  RAC  to  conduct  remedial  or  removal 
activities  at  a  Superfund  site.  Because  the  state  have  never  issued  a  solicitation  for  cleanup 
activity,  indemnification  has  not  been  addressed  at  the  state  level. 
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WISCONSIN 


The  Stale  of  Wisconsin  does  not  provide  indemnification  to  state-employed  RACs  or  any  other 
type  of  contractor,  nor  do  state  statutes  provide  immunity  from  civil  liabilities  to  RACs.  Section 
895.48  of  the  Miscellaneous  Provisions  Statutes  provides  immunity  from  civil  liability  to  any 
person  acting  in  good  faith  in  providing  assistance  or  advice  relating  to  an  emergency  or  a 
potential  emergency  regarding  the  mitigation  or  cleanup  of  an  actual  or  threatened  discharge  of 
a  hazardous  substance.  However,  the  statute  further  specifies  that  immunity  does  not  extend  to 
persons  receiving  compensation,  other  than  reimbursement  for  out-of-pocket  expenses. 
Consequently,  the  Wisconsin  Statutes  do  not  provide  immunity  from  civil  liabilities  to  RACs. 

Wisconsin  officials  reported  that  the  state  does  not  offer  indemnification  because  it  has  no 
statutory  authority  and  indemnification  is  not  allowed  under  the  state  constitution.  State  officials 
indicated  that  this  applies  to  any  state  contract,  not  just  Superfund.  State  officials  further 
indicated  that  to  allow  state  indemnification  would  require  special  legislation  and  the  attorney’s 
general  position  is  that  the  state  constitution  would  prevent  special  legislation. 

Wisconsin  officials  indicated  that  they  have  had  no  difficulty  in  obtaining  the  services  of 
qualified  RACs,  nor  have  they  observ^  a  reduction  in  the  pool  of  qualified  contractors  or  an 
increase  in  the  cost  of  contractor  services  offered  as  a  result  of  the  state  not  offering 
indemnification.  However,  state  officials  qualified  this  response  by  stating  that  they  have 
contracted  services  for  only  two  sites  to  date.  Ten  RACs  responded  to  the  first  RFP  and  8 
RACs  responded  to  the  second  RFP.  Wisconsin  officials  did  indicate  that  there  has  been  a  delay 
in  the  cleanup  of  contaminated  sites  because  the  state  doesn’t  offer  indemnification.  State 
officials  reported  that  there  has  been  a  two  to  three  month  delay  in  getting  contractors  on  board. 
Consequently,  state  officials  have  been  trying  to  obtain  indemnification  from  the  EPA  for  RACs 
working  on  state-lead  sites. 

Although  the  State  of  Wisconsin  does  not  offer  indemnification  to  RACs,  the  state  does  require 
RACs  to  indemnify  the  state.  The  state  includes  language  in  its  RAC  contracts  that  requires  the 
RAC  to  indemnify  the  state.  The  contract  language  states  that  “the  consultant  agrees  to  save, 
keep  harmless,  defend  and  indemnify  the  state,  the  depanment  and  all  their  officers,  employees 
and  agents..."  However,  Wisconsin  officials  reponed  that  the  state  does  not  include  language 
in  its  RAC  contracts  that  establishes  a  liability  standard  for  RACs. 

Wisconsin  requires  state-employed  RACs  to  maintain  worker’s  compensation  insurance, 
comprehensive  automobile  liability  insurance,  and  public  liability  and  property  damage 
insurance.  Contract  language  specifies  a  minimum  coverage  of  $l  million  single  limit  liability 
or  $500,000  bodily  injury  per  person  and  $1  million  per  occurrence  and  $500,000  property 
damage.  The  contractor  must  provide  the  state  with  insurance  certificates  and  must  include  the 
Department  of  Natural  Resources  and  its  employees  as  additional  named  insureds.  Wisconsin 
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officials  were  uncertain  whether  state-employed  RACs  have  been  able  to  obtain  pollution  liability 
insurance.  State  officials  thought  that  the  larger  firms  have  been  able  to  obtain  pollution  liability 
insurance,  but  that  the  smaller  firms  have  not. 


Wisconsin  officials  indicated  that  the  state  does  not  anticipate  any  changes  in  its  current 
indemnification  practices  in  the  near  future. 
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WYOMING 


The  State  of  Wyoming  does  not  provide  indemnification  or  offer  immunity  to  state-employed 
RACs.  The  State  of  Wyoming  does  not  provide  immunity  from  civil  liability  for  any  damages 
from  hazardous  waste  cleanup  to  persons  receiving  compensation  for  their  services.  Section  1-1- 
120  of  the  General  Provisions  Section  of  the  Wyoming  Statutes  does  provide  immunity  from 
liability  to  persons  providing  assistance  or  advice  concerning  the  cleanup  of  hazardous  materials. 
The  statute  is  applicable  only  to  persons  "who  provide  assistance  or  advice  without  compensation 
other  than  reimbursement  of  out-of-pocket  expenses."  The  statute  does  not  specifically  prohibit 
parties  who  receive  compensation  from  exemption  from  liability,  but  has  been  interpreted  by  the 
courts  to  exclude  parties  who  receive  compensation. 

Contractor  indemnification  has  not  been  an  issue  for  the  state  since  they  have  never  hired  a 
RAC.  The  state  has  never  had  difficulty  obtaining  the  services  of  RACs  since  they  have  never 
hired  nor  attempted  to  hire  a  RAC.  The  state  official  contacted  said  they  had  no  plans  to  obtain 
the  services  of  a  RAC  in  the  near  future. 

The  state  does  not  have  primacy  for  administration  of  RCRA  or  Superfund,  nor  do  they  take  the 
lead  on  Superfund  sites.  In  Wyoming,  responsible  panies  have  strict  liability  under  Wyoming 
Statutes  35-11-101  through  35-11-1428,  specifically  35-11-301  through  35-11-307  and  must 
provide  response  action  for  their  sites. 

According  to  the  state  contact,  the  Department  of  Environmental  Quality  (DEQ)  does  not 
indemnify  any  other  type  of  contractors  and  requires  that  underground  storage  tank  contractor’s 
indemnify  and  hold  harmless  the  DEQ.  The  requirement  to  indemnify  the  DEQ  is  included  in 
RFPs  sent  for  bid  and  included  in  contract  language.  The  bid  states  "provider  shall  indemnify 
and  hold  harmless  DEQ  and  its  agents  and  employees  from  and  against  any  and  all  claims, 
damages,  losses  and  expenses  including  attorneys’  fees  arising  out  of  or  resulting  from  the 
performance  of  the  work..." 

The  state  official  indicated  that  Wyoming  does  not  plan  to  obtain  primacy  for  RCRA  or 
Superfund  or  offer  contractor  indemnification  in  the  near  term. 
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ATTACHMENT  A 


MODEL  LETTER 


Sqjicmbcr  18,  1991 


NAME 

TITLE 

DEPARTMENT 
DIVISION 
STREET  ADDRESS 
CITY,  STATE  ZIP  CODE 


Dear  NAME: 

The  U.S.  Environmenial  Protection  Agency  (EPA)  is  currently  developing  final  guidelines 
regarding  the  indemnification  of  Superfund  response  action  contractors.  In  conjunction  with 
this  effon,  EPA  has  asked  DPRA  Incorporated  (DPRA)  in  St.  Paul,  Minnesota,  to  conduct  a 
review  of  Superfund  contractor  indemnification  practices  at  the  state  level.  As  pan  of  this 
review,  a  member  of  DPRA  will  be  contacting  your  office  (during  the  time  period  of 
September  26  through  October  23,  1991)  to  discuss  specific  aspects  of  your  state's 
indemnification  practices.  Ben  Hamm,  of  the  EPA  CERCLA  Enforcement  Division,  Office 
of  Waste  Programs  Enforcement,  has  instructed  DPRA  initially  to  contact  you  for  assistance 
in  identifying  the  individual  most  familiar  with  your  state’s  Superfund  indemnification 
practices. 

The  results  of  DPRA’s  review  will  be  compiled  in  a  final  report  which  will  be  available  upon 
request.  It  is  anticipated  that  this  repon  will  be  useful  to  all  state  agencies  confronted  with 
the  issue  of  contractor  indemnification. 

Your  assistance,  and  the  cooperation  of  your  staff,  will  be  greatly  appreciated  in  this  effort. 
Please  feel  free  to  contact  me  at  612/227-6500  if  you  have  any  questions. 

Sincerely, 


Pat  Marta  Kessler 
Policy  Analyst 


ATTACHMENT  B 


MODEL  DISCUSSION  POINTS 

Name  of  State  Contact:  _ 

Title  and  Office  of  State  Contact:  _ 

Phone  Number:  _ 

Name  of  DPRA  Staff  Person:  _ 

Date  of  Telephone  Conversation:  _ 


1.  Does  your  state  currently  indemnify  RACs? 


A.  If  yes,  please  provide  the  following  information: 

(1)  Which  RACs  receive  state  indemnification  (e.g.,  all  RACs,  RACs  working  at 
extremely  complicated  sites,  or  RACs  working  at  sites  involving  certain  types 
of  waste)? 


(2)  By  what  authority  is  indemnification  offered  (e.g.,  statutes,  rules,  regulations, 
written  policies,  or  guidelines)? 


(3)  Why  does  the  state  offer  indemnification? 


(4)  When  did  the  State  begin  offering  indemnification? 


(5)  Is  indemnification  offered  on  a  site-by-site  basis  or  contract  basis? 

(6)  Has  the  state  set  a  legal  limit  or  cap  on  liability  for  RACs? 


(a)  If  yes,  please  provide  the  following  information: 

(:)  Under  what  authority  was  the  legal  limit  or  cap  set? 


(ii)  What  are  these  limits  or  caps? 


(iii)  What  deductible  levels  are  associated  with  the  coverage  levels 
(e.g.,  100.000  deductible  for  a  1  million  coverage  level)? 


(iv)  Are  deductibles  applied  to  each  occurrence  or  in  the  aggregate? 


(v)  Do  the  limit  and  deductible  levels  differ  between  contract  types 
(e.g.,  fixed  price  contracts  versus  cost  reimbursement  contracts) 
or  different  types  of  contractors  (e.g.,  removal,  RI/FS)? 


(7)  How  long  does  indemnification  last  (e.g.,  1  year  following  completion  of 
work)? 
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(8)  Have  any  claims  been  filed  against  an  indemnified  RAC  to  date? 

(a)  If  yes,  please  provide  the  following  information: 

(i)  Number,  dollar  amount,  and  date(s)  of  claim(s)  filed? 

(ii)  Number,  dollar  amount,  and  date(s)  of  claim(s)  paid? 

(iii)  Number  and  dollar  amount  of  claim(s)  still  pending? 

(9)  Once  indemnification  was  offered,  did  you  find  that  a  greater  number  of  RACs 
responded  to  the  RFPs? 

(10)  Does  the  state  offer  indemnification  to  subcontractors  RACs? 

(a)  If  yes,  please  provide  the  following  information: 

(i)  How  does  the  coverage  impact  the  prime  RAC’s  coverage? 

(ii)  Is  the  subcontractor  subject  to  the  same  limits,  deductibles, 
coverage  period  as  the  prime. 

(1)  If  no,  how  docs  the  coverage  differ? 
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(11)  Does  the  state  require  the  RAC  to  provide  documentation  of  diligent  efforts 
(i.e.,  proof  of  the  RACs  efforts  to  obtain  private  insurance)? 


(a)  If  yes,  please  provide  the  following  information; 

(i)  What  type  of  documentation  is  required? 


(ii)  Has  the  state  assessed  the  administrative  costs  incurred  by  the 
state  and  RACs  in  association  with  the  diligent  effort 
requirements? 


(12)  Does  your  state  limit  the  liability  of  RACs  in  any  other  way  (e.g.,  good 
Samaritan  statutes  or  other  types  of  state  immunity  statutes)? 


(a)  If  yes,  how? 


B.  If  no,  please  provide  the  following  information: 

(1)  Why  has  the  state  not  offered  indemnification? 

(2)  Have  you  observed  any  of  the  following  trends  as  a  result  of  the  state  not 
offering  indemnification? 

(a)  A  reduction  in  the  pool  of  qualified  contractors 

(i)  If  yes,  what  is  this  observation  based  on? 
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(b)  An  increase  in  the  cost  of  contractor  services  offered. 


(i)  If  yes,  what  is  this  observation  based  on? 


(c)  A  delay  in  the  cleanup  of  contaminated  sites. 


(i)  If  yes.  what  is  this  observation  based  on? 


(3)  Has  the  state  had  difficulty  obtaining  the  services  of  qualified  RACs? 


(a)  If  yes,  please  provide  the  following  information: 

(i)  Type  of  company  not  providing  service  (e.g.,  construction, 
architectural  and  engineering,  specialty  subcontractor)? 


(ii)  Phase  of  work  requiring  service  (e.g.,  preliminary  assessment, 
RI/FS)? 


(iii)  Characteristics  of  involved  site  (e.g.,  treatment,  remedy,  health 
and  safety  issues,  type  of  waste)? 


(4)  Have  RACs  ever  requested  indemnification  from  the  state? 
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(5)  How  many  RACs  respond  to  RFPs  when  indemnification  is  not  offered? 


(6)  Does  your  state  limit  the  liability  of  RACs  in  any  other  way  (e.g.,  good 
Samaritan  statutes  or  other  types  of  state  immunity  statutes)? 

(a)  If  yes,  how? 


2.  Does  the  state  indemnify  any  other  type  of  contractor  (e.g.,  Architectural  & 
Engineering  firms)? 


3.  Does  the  state  require  RACs  to  indemnify  the  state? 

4.  Have  state-employed  RACs  been  able  to  obtain  private  insurance? 


A.  If  yes,  what  is  your  source  of  information  (e.g.,  letters,  knowledge  of  the 
industry)? 


B.  If  yes,  what  are  the  limits,  exclusions,  and  cost  of  the  policy? 


C.  Has  the  size  of  the  clean  up  been  a  factor  in  the  RAC's  ability  to  obtain 
insurance? 


5.  Do  state-employed  RACs  work  without  indemnification  or  insurance? 
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A.  If  yes,  could  you  provide  the  following  information: 

(1)  Type  of  company  (e.g.,  construction,  architectural  and  engineering 
firm,  specialty  subcontractor,  etc.)? 


(2)  Phase  of  work  (e.g.,  preliminary  assessment,  RI/FS)? 


B.  Has  the  size  of  the  clean  up  been  a  factor  in  the  willingness  of  state-employed 
RACs  to  work  without  indemnification  or  insurance? 


6.  Do  you  anticipate  that  the  state  will  change  its  current  indemnification  practices  in  the 
near  future? 


A.  If  yes,  in  what  ways? 


B.  Why  is  the  state  changing  its  indemnification  practices? 


7.  Is  there  anything  about  the  state’s  program  which  you  think  is  unique  or  particularly 
progressive? 


8.  Would  you  please  send  me  the  statutes  (or  sections  of  the  statutes)  which  govern  the 
state’s  authority  regarding  indemnification  of  RACs  and  non-RACs  (NOTE:  only 
request  this  information  if  it  is  not  already  included  with  the  existing  statute  materials 
or  if  it  is  more  current). 
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•»k:«  itc  raC  contracts  which: 

9  Does  the  state  continue  to  incltiae  language  wi 

A.  Establishes  a  liability  standard  for  RACsI 

• 

(1)  If  yes,  explain. 

- 

B.  Indemnifies  the  RAC? 

(1)  If  explain. 

• 

C.  Indemnifies  the  state? 

(1)  If  yes,  explain. 

B-8 
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ADDITIONAL  QUESTIONS 


1. 


2. 


3. 


4. 


MISCELLANEOUS  COMMENTS 
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ATTACHMENT  C 


LIST  OF  STATE  CONTACTS 


Alabama 

Dan  Cooper 
Chief,  Special  Projects 

CERCLA/Waste  Reduction/Cpacity  Assurance 

Office  of  the  Commissioner 

Alabama  Department  of  Environmental  Management 

205-271-7939 


( 


Alaslsa 


Brad  Hahn 
Contracting  Manager 
Remediation  Contracts  Management  Unit 
Contaminated  Sites  Section 
Division  of  Environmental  Quality 
Alaska  Depanment  of  Environmental  Quality 
.907-273-4279 


Brad  Thompson 

Deputy  Director 

Division  of  Risk  Management 

Alaska  Depanment  of  Administration 

907-465-2180 


Arizona 


Jim  McDonald 

Contract  Management  Specialist 

Office  of  Waste  Programs 

Arizona  Depanment  of  Environmental  Quality 

2005  North  Central 

Phoenix,  Arizona  85004 

602-257-6849 


Steve  Silver 

Assistant  Attorney  General 

Office  of  the  Arizona  Attorney  General 


602-542-1610 


Arkansas 


Clark  McWilliams 
Staff  Engineer,  Superfund  Branch 
Depanment  of  Pollution  Control  and  Ecology 
501-570-2866 


Ann  Faitz 

Staff  Attorney,  Legal  Division 

Dept,  of  Pollution  Control  and  Ecology 

501-562-7444 
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California 


Lach  McClenahen 

Chief  Site  Mitigation  Planning  &  Management 
Dept,  of  Toxic  Substances  Control 
916-324-2995 


Marvin  Philo 

Manager,  Contracts  Section 
Dept,  of  Toxic  Substances  Control 
916-657-1845 


Colorado 
Dan  Scheppers 

Superfund  and  NR  Damage  Suits 
Remedial  Programs  Section 

Hazardous  Materials  and  Waste  Management  Division 

Colorado  Department  of  Health 

303-331-4867 


Connecticut 
Mike  Powers 

Supervising  Sanitary  Engineer 
Site  Remediation  and  Closure  Division 
Bureau  of  Waste  Management 
Connecticut  Department  of 
Environmental  Protection 
203-566-5486 


Delaware 
N.V.  Raman 

Supervisor,  Superfund  Branch 
Air  and  Waste  Management  Division 
Delaware  Depanment  of  Natural  Resources 
and  Environmental  Control 
302-323-4545 


Ed  Parker 
Director 

Site  Remediation  and  Closure  Division 
Bureau  of  Waste  Management 
Connecticut  Dept,  of  Env.  Protection 
203-566-5486 


Jean  Langdon 

Deputy  Attorney 

Delaware  Depanment  of  Justice 

302-739-4636 
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Florida 

Gwen  Godfrey 
Contracts  Administrator 
Administration  Services  Division 
904-922-5942 


Betsy  Hewitt 
Contracts  Attorney 
Office  of  General  Counsel 
904-488-9730 


Dan  DiDomenico 
Environmental  Administrator 
Bureau  of  Waste  Cleanup 
Department  of  Environmental  Regulation 
904-487-3299 


Georgia 
Billy  Hendricks 

Administrative  Assistance,  Hazardous  Waste 
Management  Program 
Georgia  Dept,  of  Natural  Resources 
404-656-2833 


Hawaii 
Claire  Hong 

Environmental  Health  Specialist  IV 

Hazard  Evaluation  and  Emergency  Response  Office 

Environmental  Management  Division 

Hawaii  Department  of  Health 

808-586-4249 

(In  addition,  Claire  spoke  with  an  attorney  in  the  legal  depanment,  but  did  not  give  her 
name.) 


Idaho 


Lance  Nielson 

Manager,  Remedial  Activities  Section 
Department  of  Health  and  Welfare 
Division  of  Environmental  Quality 
Hazardous  Materials  Bureau 
208-334-5879 


Kurt  Fransen 

Department  Attorney  General 
Division  of  Environmental  Quality 
208-334-0494 
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lUipois 


John  Sidler 

Manager,  Remedial  Projects,  Accounting  and 
Procurement  Unit 

Department  of  Land  Pollution  Control 
217-782-6760 

Bob  Heisler 

Assistant  Deputy  Director  of  Property  and 
Causualty  Section 
Depanment  of  Insurance 
217-785-0598 


Indiana 

Reggie  Baker 

Chief  of  Superfund  Section 

Office  of  Solid  and  Hazardous  Waste  Mngmt. 

Depanment  of  Environmental  Health 

317-243-5053 

Cathy  Simonson 
Contracts  Manager 
Contracts  Office 

Office  of  Solid  and  Hazardous  Waste  Mngmt. 
317-243-5192 


Iowa 

Bob  Drustnip 
Environmental  Engineer 
Solid  Waste  Section 
Depanment  of  Natural  Resources 
515-281-8934 


John  Waligore 

Assistant  Counsel,  Division  of  Legal  Counsel 
Depanment  of  Land  Pollution  Control 
217-782-5544 


Wiley  Mays 

State  Accounting  Operations 
217-782-3426 


Katherine  Doherty 
Legal  Adviser 

Office  of  Solid  and  Hazardous  Waste  Mngmt. 
317-232-8576 


Mark  Landa 
Attorney 

Department  of  Natural  Resources 
515-281-6243 
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Kansas 


Patricia  Casey 
Attorney 

Department  of  Health  and  Environment 
913-296^53 

KcnnicKy 

Carl  Millanti 
Manager 

Uncontrolled  Sites  Branch 
Division  of  Waste  Management 
Department  of  Environmental  Protection 
502-564^716 

Louisiana 

Harold  Ethridge 

Administrator,  Inactive  and  Abandoned  Sites 
Division 

Depanment  of  Environmental  Quality 
504-765-0355 

Dave  Wigley 

Contracts  and  Grants  Division 
Depanment  of  Environmental  Quality 
504-765-0723  ' 

Maigg 

Michael  Barden 
Director 

Division  of  Site  Investigations  and  Remediation 
Bureau  of  Oil  and  Hazardous  Materials  Control 
Depanment  of  Environmental  Protection 
207-289-2651 

Dave  Sait 
Director 

Division  of  Response  Services 

Bureau  of  Oil  and  Hazardous  Materials  Control 

Depanment  of  Environmental  Protection 

207-289-2651 


Barry  Swanson 
Attorney 

Depanment  of  Administration 
913-296-3122 


Doug  Lamben 
Director 

Division  of  Environmental  Analysis 
Depanment  of  Transportation 
502-564-7250 


Keith  Petrie 
Staff  Attorney 

Office  of  Legal  Affairs  and  Enforcement 
504-765-0487 


Denise  Messier 

Site  Unit  Supervisor 

Depanment  of  Environmental  Protection 

207-289-7826 
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Maryland 


Susan  Carrier 
Attorney 

Department  of  the  Environment 
301-631-3502 


Frank  Paine,  Jr. 

Chief 

Pre-Remedial  Division 
Hazardous  &  Solid  Waste  Management 
Administration 

Department  of  the  Environment 
301-631-3461 


Massachusetts 
Hank  Southworth 

Director  of  Contracts  Procurement  and  Mngmt.  Division 
Bureau  of  Waste  Site  Cleanup 
Massachusetts  Department  of  Environmental  Protection 
617-292-5836 


Micbjgan 

Chris  Iverson 

Contract  Administrator  for  Level  of 
Effon  State  Wide  Contracts 
Department  of  Natural  Resources 
513-373-4812 

Dave  Claus 
Manager 

Finance  and  Contracts 

Depanment  of  Management  and  Budget 

513-335-1479 


Mi.ohssaa 

Gary  Pulford 
Chief 

Site  Response  Section 

Ground  Water  and  Solid  Waste  Division 

Minnesota  Pollution  Control  Agency 

612-296-7290 


Carol  Weaver 
Contract  Administrator 
Department  of  Natural  Resources 
513-373-4111 


Alan  Williams 
Attorney 

Attorney  General’s  Office 
612-296-7200 
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Mississippi 


Sam  Mabry 
Chief 

Hazardous  Waste  Division 
Bureau  of  Pollution  Control 
Department  of  Natural  Resources 
601-961-5062 


Bob  Rodgers 
Chief 

Emergency  Section 
Hazardous  Waste  Division 
Bureau  of  Pollution  Control 
Department  of  Natural  Resources 
601-961-5079 


( 


Missouri 
Larry  Erickson 

Environmental  Engineer,  Superfund  Section 
Department  of  Natural  Resources 
314-751-0663 


Montana 

Carol  Fox 
Manager 

State  Mini-Superfund  Prog. 
Dept,  of  Health  &  Env.  Sci. 
",06-449-4067 


ycbrasKa 

Ron  Johnson 
Program  Specialist 
Hazardous  Waste  Section 
Superfund  Unit 
402-471-3388 


Nevada 

Jolaine  Johnson 
Branch  Supervisor 

Division  of  Environmental  Protection 
Bureau  of  Waste  Management 
702-687-5872 


Jim  Madden 
Attorney 

State  Mini-Superfund  Prog. 
Dept,  of  Health  &,  Env.  Sci. 
406-449-4067 


Annette  Kovar 
Legal  Counsel 
402-471-3585 


Bryan  Chally 

Sr.  Deputy  Attorney  General 
Attorney  General’s  Office 
702-687-4670 


I 
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New  Hampshire 


Carl  Baxter 
Administrator 

Waste  Management  Division 
Engineering  Bureau 
603-271-2908 

John  Ducoos 
Supervisor 

Hazardous  Waste  Compliance  Section 
Dept,  of  Environmental  Services 
Waste  Management  Division 
603-271-1998 


New  Jersey 
Sheryl  Telford 

Legislative  Coordinator,  Site  Remediation 
Program 

Depanment  of  Environment  Protection 
609-633-1408 


New  Mexico 

Randy  Merker 
Acting  Program  Manager 
Superfund  Section 

Groundwater  Prot.  &.  Remed.  Bureau 
505-827-0078 

Judy  Flynn-O’Brien 
Institute  of  Public  Law 
505-277-5006 


Ann  Renner 

Assistant  Attorney  General 
Attorney  General’s  Office 
603-271-3679 


Lynn  Romi'^o 

Supervisor,  Toxic  Waste  Procurement  Unit 
Depanment  of  Environmental  Protection 
609-984-9709 


Louis  Rose 
Attorney 

Office  of  General  Counsel 
505-827-2983 
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New  York 


AI  Rockmore 
Director 

Bureau  of  Contractor  Services 
Div.  of  Hazardous  Waste  Remediation 
Dept,  of  Environmental  Conservation 
518-457-9280 


Mita  Murray 
Associate  Attorney 
Contracts 

Div.  of  Legal  Affairs 
Corporate  Bureau 
518-457-6695 


North  Carolina 


Lee  Crosby 

Chief  of  Superfund  Section 
Division  of  Solid  Waste  Management 
Dept,  of  Env.,  Health,  and  Natural  Resources 
919-733-2801 


Jill  Hickey 
Legal  Advisor 
Superfund  Section 
919-733-2801 


North  Dakota 
Bill  Delmore 

Env.  Attorney  for  the  Dept,  of  Health 
701-224-3640 


Christine  Roob 
Environmental  Specialist 
Department  of  Health 
Division  of  Waste  Management 


701-221-5166 


Carla  Smith 

Assistant  Attorney  General 
Attorney  General’s  Office 
701-224-2210 


Ohio 

Don  Vanterpool 
Attorney  for  Contracts 
Legal  Department 
614-644-2115 
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Oklahoma 


Dennis  Hrebec 
Superfund  Program 
Dcpanment  of  Health 
405-271-7159 


Oregon 

Tom  Miller 

Manager,  Site  Response  Section 
Dcpanment  of  Environmental  Quality 
503-229-5080 

Gary  Munson 

Risk  Management  Consultant,  Risk 
Management  Division 
General  Services  Depanment 
503-378-5519 

Kim  Carlton 
Contracts  Specialist 
Environmental  Cleanup  Division 
Depanment  of  Environmental  Quality 
503-229-6312 


Mary  Wahl 

Manager,  Policy  and  Program  Section 
Depanment  of  Environmental  Quality 
503-229-5072 

Steve  Campbell 

Project  Coordinator,  Contracts  Specialist 
Environmental  Cleanup  Division 
Depanment  of  Environmental  Quality 
503-229-5860 

Doug  Marshall 
Attorney 

Depanment  of  Justice 
503-378-4620 


Pennvsivania 
David  Crownover 

Chief  Federal  and  State  Enforcement  Section 
717-783-7816 


Sllb^jg-IsJaDil 

Claude  Cody 
Attorney 

Depanment  of  Environmental  Management 
401-277-6607 
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South  Carolina 


Keith  Lindler 

Section  Manager,  Site  Engineering 
Bureau  of  Solid  and  Hazardous  Waste 
Mngmt. 

Dept,  of  Health  and  Environmental  Control 
803-734-5168 

Buddy  Ready 

Attorney,  Legal  Office 

Department  of  Health  and  Env.  Control 

803-734-4910 


South  Dakota 

Joe  Nadenicek 
Staff  Attorney 

Dept,  of  Env.  and  Natural  Resources 
605-773-3153 

Gary  Whitney 

Director  of  Emergency  and  Disaster  ! 
605-773-3231 


Tgnngssw 

Gene  Peak 

Director  of  Superfund  Division 
Division  of  Solid  Waste  Management 
Department  of  Health  and  Environment 
615-741-6287 


Texas 
Jim  Feeley 

Manager,  Technical  Support  Services 
Pollution  Cleanup  Division 
Texas  Water  Commission 
512-463-7995 


Rebecca  Dotterer 

Program  Management  Specialist 

Bureau  of  Solid  and  Hazardous  Waste 

Dept,  of  Health  and  Env.  Control 
803-734-5177 


Lee  Barron 
Program  Scientist 

Dept,  of  Env.  &  Natural  Resources 
605-773-3153 

Dennis  Rounds 

Petroleum  Relief  Compensation  Fund 
605-773-3769 


Joe  Sanders 

General  Counsel 

Division  of  Solid  Waste  Mngt. 

615-741-0675 


Wesley  Newberry 
Project  Manager,  State  Superfund 
Texas  Water  Commission 
512-463-8566 
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Utah 


Craig  Anderson 
Attorney  General 
Emergency  Response 

Bureau  of  Environmental  Response  <Sc  Remediation 
801-536-4100 


Vennont 
Bob  Finucane 

Chief,  Site  Management  Section 

Hazardous  Materials  Division 

Vermont  Dept,  of  Environmental  Conservation 

802-244-8702 


Virginia 

K.C.  Das 
Director 

Division  of  Special  Programs  (Superfund) 
804-225-2811 

Dennis  Tresey 

Attorney  General’s  Office 

804-786-8522 


Washington 
Trish  Akana 

Contracts  Manager,  Toxics  Cleanup  Program 

Department  of  Ecology 

206-438-3027 


John  Miller 

Hazardous  Materials  Specialist,  RCRA 
Hazardous  Waste  Program 
Hazardous  Materials  Division 
Vermont  Dept,  of  Env.  Conservation 
802-244-8702 


Jim  Holloway 

Chief,  Technological  Hazards  Branch 
Dept,  of  Emergency  Services 
804-674-2497 


West  Virginia 
Pamela  Hayes 

Assistant  Chief,  Site  Investigator  and  Response 
Department  of  Commerce,  Labor  and  Env.  Resources 
304-348-2745 
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Wisconsin 


Debra  Johnson 
Attorney 

Department  of  Natural  Resources 
608-267-0846 


Sue  Bangert 

Unit  Leader 

Superfund  Program 

Bureau  of  Solid  and  Hazardous 

Waste  Management 

Division  for  Environmental  Quality 

Department  of  Natural  Resources 

608-266-7596 


Sii^prning 

William  Garland 

Adminstrator  Water  Quality  Division 
Division  of  Solid  Waste 

Wyoming  Department  of  Environmental  Quality 
307-777-7781 
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Introduction 

This  Summary  presents  information  on  state  anti-indemnification  statutes  that  appear  to 
pertain  to  Response  Action  Contractors  (RACs)  performing  activities  funded  by  state 
governments  or  private  parties.  The  information  included  within  this  Summary  was 
generated  from  a  review  of  applicable  state  statutes  and  supportm^  case  law.  The 
information  is  presented  in  the  Summary  and  the  supplemental  Anti-Indemnification 
Summary  Table.  The  Summary  provides  an  overview  of  DPRA’s  findings,  while  the 
Anti-Indenmification  Summary  Table,  which  follows,  provides  detailed  information  on 
each  anti-inri^mnififatinn  stamte  identified,  including  a  summary  of  each  stamte  and  an 
indication  of  whether  the  stamtes  are  applicable  to  RACs  and  to  contracts  entered  into 
by  private,  non-governmental  parties. 

When  anti-indemnification  stamtes  are  included  within  the  Summary,  the  reference  is  to 
stamtes  that  appear  to  restrict  the  indemnification  of  RACs,  and  not  to  other  anti¬ 
indemnification  stamtes  that  the  state  may  have  (e.g.,  stamtes  pertaining  to  the 
inoculation  of  animals). 


Methodology 

A  two-step  process  was  used  to  obtain  the  information  presented  in  this  Summary  and 
the  supporting  table.  The  first  step  involved  the  identification  of  s^plicable  stamtes. 

This  encompassed  a  "lannal  search  of  each  state’s  general  index  of  stamtes  using  several 
keywords  including  "contracts,"  "hold  harmless,"  "indemnification,"  "liability,"  and 
"negligence."  Other  sources,  including  miscellaneous  articles  and  reports,  also  were  used 
to  identify  applicable  anti-indemnification  stamtes.  The  second-step  involved  the 
collection  and  review  of  all  state  stamtes  that  appeared  relevant  Each  stamte  identified 
was  first  reviewed  to  verify  that  it  does  prohibit  or  void  indemnification  agreements  that 
are  applicable  to  RACs.  Next  we  determined  whether  the  stamte  pertains  to  any 
indemnification  agreements  (Le.,  not  limited  to  RAC  activities)  entered  into  between 
private,  non-governmental  parties. 

DPRA  initially  atten^}ted  to  identify  anti-indemnification  stamtes  using  WESTLAW’s 
automated  search  capabilities,  however,  difficulties  were  encountered  due  to  the 
numerous  keywords  required  and  the  general  nature  of  the  search.  Consequently,  this 
approach  was  abandoned  in  favor  of  ^e  methodology  discussed  above. 


Anti-Indemnification  Summary  Table  Preview 

The  Anti-Indemhification  Summary  Table  presents  information  on  each  anti¬ 
indemnification  stamte  identified.  The  stamtes  are  organized  alphabetically  by  state  and 
then  in  order  of  their  applicability  to  RACs,  with  the  most  applicable  stamtes  presented 


first  The  Table  is  comprised  of  five  columns  with  the  first  column  listing  each  state’s 
name.  The  second  column,  "And-Indemnification  Statutes,"  provides  citations  for  each 
and'indemnification  statute  identified  or  the  entry  "None"  when  no  anti-indemnification 
stamtes  were  identified.  The  third  column,  "Statute  Applicable  to  RACs,"  indicates 
whether  or  not  a  statute  is  applicable  to  RACs.  Entries  in  this  column  are  quite 
conservative  and  almost  always  listed  as  "Probable."  "Yes"  and  "No"  entries  are  only 
provided  when  a  statute  specifically  states  that  it  is  or  is  not  applicable  to  RACs.  The 
fourth  column,  "Statute  y^plicable  to  Private  Contracts,"  indicates  whether  the  statutes 
pertain  to  contracts  entered  into  by  private,  non-govemmental  parties.  This  column’s 
entries  also  are  conservative  in  that  "Yes"  and  "No"  entries  are  listed  only  when 
specifically  addressed  by  the  statute  or  the  statute’s  supporting  case  law  involved  private 
parties  or  public  entities.  The  fifth  column,  "Comments,"  provides  brief  descriptions  of 
each  anti-indemnification  statute  and  an  explanation  of  the  entries  under  columns  three 
and  four. 

The  third  and  fourth  coltunns  of  the  Summary  Table  address  two  separate  issues;  the 
applicability  of  one  does  not  impact  the  applicability  of  the  other.  That  is,  if  an  anti¬ 
indemnification  statute  tqrplies  to  RACs  working  for  the  state,  it  does  not  necessarily 
apply  to  RACs  working  under  private  contracts  (e.g.,  RACs  working  for  Potentially 
Responsible  Parties  (PRPs)).  Conversely,  a  statute  pertaining  to  private  contracts  does 
not  necessarily  apply  to  RACs  working  for  the  state.  Additionally,  an  indemnification 
agreement  between  a  RAC  and  a  PRP  would  be  void  only  if  a  stamte  ^plies  hatb  to 
RACs  and  to  private  contracts  since  RACs  working  for  PRPs  are  working  under  private 
contracts. 


Findings 

Anti-indemnification  statutes  were  identified  for  43  states,  while  no  anti-indemnification 
statutes  were  identified  for  the  states  of  Alabama,  Arkansas,  Kansas,  Kenmcky,  Maine, 
Missouri,  and  Vermont  Twenty  states  have  more  that  one  anti-indemnification  statute; 
these  states’  multiple  statutes  typically  address  different  contracting  situations  (e.g., 
construction,  petroleum  underground  storage  tanks,  solid  waste  landfills,  or  hazardous 
waste  facilities)  and  therefore  do  not  appear  to  be  in  conflict  with  each  other. 

Forty-one  of  the  states  having  anti-indemnification  statutes  have  statutes  that  probably 
apply  to  RACs,  whether  performing  response  activities  under  state  or  private  contracts. 
Twenty-eight  of  these  states  have  statutes  that  appear  to  apply  to  RACs  under  private 
contracts  with  PRPs.  Ten  additional  states  have  statutes  that  also  may  be  applicable  to 
RACs  under  private  contracts  with  PRPs.  That  is,  "Probably"  is  entered  under  the 
"Stamte  Applicable  to  RAC  column  and  "Unknown"  is  entered  under  the  "Stamte 
Applicable  to  Private  Contracts"  column. 
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ANTI-INDEMNIFICATION  SUMMARY  CHART 


1  States  Having 

1  And- 

1  IndemniScation 

1  Statutes 

States  Having  Anti- 
Indentnificadon 
Statutes  Probabiy 
Applicable  to  RACs 

States  Having  Anti- 
Indemnification 
Statutes  Probably 
Applicable  to  RACs 
Under  Private 
Contracts 

Additional  States  I 

Possibly  Having  Anti- 
Indemnification 

Statutes  Applicable  to 
RACs  Undm  Private 
Contracts 

1  43 

41 

28 

10 

Several  similarities  were  observed  among  the  identified  statutes,  including  the  states’ 
usage  of  virtually  identical  language  and  similar  applications.  The  stamtes  are  broadly 
categorized  into  six  main  groups  by  contract  type  and  are  discussed  below. 


CATEGORIZATION  OF  ANTI-INI 

DEMNinCATION  STATUTES  | 

Constr. 

Contracts 

Ardiitectt, 

Oesignen, 

Surveyors, 

and/or 

Engmeen 

Constr.  Contracts 
Involving  Architects, 
Designers,  Surveyors, 
and/or  Engineen 

Owners  or 
Operators  of 

Solid  Waste 
landfillt  or 
Hazardous 

Waste  Farilities 

Releases 

from 

Petroleum 

Facilities 

Activities 
Related  to 

Oil,  Gas,  or 
Water  Wells 
and  Mineral 
Mines 

30  States 

7  States 

7  States 

7  States 

9  States 

3  States 

Construction  Contracts 

Thirty  states  have  anti-indemnification  statutes  that  pertain  to  construction  contracts. 
These  statutes  render  void  and  unenforceable  agreements  made  in  connection  with 
construction  contracts  that  purport  to  indemnify  the  promisee  or  its  agents  or  employees 
for  liability  for  damages  renting  from  the  negligence  of  the  promisee  or  its  agents  or 
employees.  Construction  contracts  encompass  construction,  alteration,  repair,  or 
maintenance  of  buildings  Structures,  Streets,  and  bridges  including  moving,  demolition, 
and  excavating. 


Architects,  Designers,  Surveyors,  and/or  Engineers 

Seven  states  (Le.,  Louisiana,  New  Hampshire,  New  Jersey,  New  York,  Pennsylvania, 
South  Dakota,  and  Utah)  have  anti-indemnification  statutes  that  pertain  specifically  to 
architects,  designers,  surveyors,  and/or  engineers.  These  statutes  render  void  and 
unenforceable  agreements  in  connection  with  contracts  in  which  architects,  designers. 
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surveyors,  and/or  engineers  would  be  indemnified  by  owners,  contractors,  and/or 
subcontraaors  for  damages  caused  by  their  sole  negligence,  arising  from  the  preparation 
or  approval  of  maps,  drawings,  opinions,  reports,  surveys,  change  orders,  designs,  or 
spet^cations  or  their  giving  of  or  failure  to  give  instructions  or  directions. 


Construction  Contracts  Involving  Architects,  Designers,  Surveyors,  and/or 
Engineers 

Seven  states  ({.e^  Arizona,  California,  Delaware,  Florida,  Indiana,  Mississippi,  and 
Texas)  have  anti-indemnification  statutes  that  combine  references  to  construction 
contracts  and  the  professional  services  of  architects,  designers,  stuveyors,  and/or 
engineers.  These  stamtes  render  void  agreements  made  in  connection  with  construction 
contracts  between  owners,  contractors,  and/or  subcontractors  and  architects,  designers, 
surveyors,  and/or  engineers  that  would  provide  indemnification  for  liability  for  damages 
catised  by  negligence  or  defects  in  plans,  designs,  or  specifications. 


Owners  or  Operators  of  Solid  Waste  Landfills  or  Hazardous  Waste  Facilities 

Seven  states  (ten  California,  Hawaii,  Illinois,  Louisiana,  Massachusetts,  Minnesota,  and 
Pennsylvania)  have  anti-indemnification  stamtes  that  pertain  to  owners  or  operators  of 
solid  waste  IwdfiUs  or  hazardous  waste  facilities.  These  stamtes  render  void  and 
unenforceable  agreements  that  transfer  legal  liability  from  owners  or  operators  of  solid 
waste  landfills  or  hazardous  waste  facilities  or  vessels  or  from  any  other  person  liable  for 
a  release  or  threat  of  a  release  of  hazardous  material  to  any  other  person. 


Releases  from  Petroleum  Facilities 

Nine  states  (Le.,  Alaska,  California,  Indiana,  Iowa,  Michigan,  Nebraska,  Ohio,  Oklahoma, 
and  South  Dakota)  have  anti-indemnification  stamtes  that  pertain  to  releases  from 
petroleum  facilities.  These  stamtes  render  void  and  unenforceable  agreements  that 
transfer  liability  and  liability  for  costs  of  cleanup  from  owners  or  operators  of  petroleum 
facilities  or  underground  storage  tanks  systems,  or  from  any  other  person  liable  for  a 
release,  to  another  person. 


Activities  Related  to  Oil,  Gas,  or  Water  Wells  and  Mineral  Mines 

Three  states  (Le.,  Louisiana,  New  Mexico,  and  Wyoming)  have  anti-indemnification 
stamtes  that  pertain  to  activities  related  to  oil,  gas,  or  water  wells  and  mineral  mines. 
These  stamtes  render  void  and  unenforceable  agreements  made  in  connection  with 
exploration,  development,  production,  or  transportation  of  oU,  gas,  or  water,  or  drilling 
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for  minerals  that  indemnify  the  indemnitee  against  loss  Of  liability  for  damages  arising 
from  negligence  of  the  indemnitee  or  his  agents,  employees,  or  subcontraaors. 

Miscellaneous 

Six  states  (Le,,  Minnesota,  Nevada,  Oklahoma,  South  Dakota,  Montana,  and  Oregon) 
have  anti-indemnification  statutes  that  do  not  fit  within  the  categories  described  above. 
The  majority  of  these  stamtes  do  not  fit  because  of  their  general  nature.  The  following 
statutes,  however,  were  not  categorized  because  of  their  uniqueness. 

•  Nevada  Statute  616.265  renders  void  indemnity  contracts  that  waiver  or 
modify  terms  of  liability  aeated  by  the  Nevada  Industrial  Insurance  Act. 

•  Oregon  Stamte  465255(5)  pertains  to  destruction  of  natural  resources. 
This  statute  renders  void  agreements  in  which  liabilify  for  remedial  action 
costs  for  injury  or  destruction  of  natural  resources  cannot  be  transferred 
from  the  responsil.e  person  to  another  person. 

•  Oregon  Statute  475.455(5)  pertains  to  liabilify  for  cleanup  costs  associated 
with  an  alleged  illegal  drug  manufacturing  site  and  natui^  resource 
damages  caused  by  chemicals  at  the  site.  This  statute  renders  void 
agreements  m  which  liabilify  for  these  cleanup  costs  cannot  be  transferred 
from  the  responsible  person  to  another  person. 


Condnsions 

DPRA’s  review  and  interpretation  of  state  anti-indemnification  statutes  determined  the 
following: 

•  At  least  28  states  probably  have  anti-indemnification  stamtes  that  pertain 
to  RACs  employed  under  private  contracts  with  PRPs  and 

•  An  additional  10  states  may  have  stamtes  applicable  to  RACs  employed 
under  private  contraa  with  PRPs. 

Since  DPRA  did  not  contact  state  officials,  we  were  unable  to  verify  if  the  stamtes 
referenced  above  definitely  apply  to  RACs  or  to  determine  if  the  10  states  discussed 
above  have  stamtes  that  render  void  indemnification  agreements  entered  into  between 
RACs  and  PRPs. 
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ANTI-  STATUTE  APPLICABLE  TO 

INDEMNIFICATION  APPLICABLE  TO  PRIVATE 

STATE  NAME  STATUTES  RAC*  CONTRACTS  COMMENTS 
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NATIONAL  SECURITY  INDUSTRIAL  ASSOCIATION  ENVIRONMENT 

COMMITTEE 

INTERAGENCY  SUBCOMMITTEE 


CONTRACTOR  LIABILrrY  AND  INDEMNIHCATION  WHITE  PAPER 


Ironic  as  it  may  seem,  many  risk 
managers  today  believe  diat  it  is  safer 
for  businesses  to  produce  weapons 
and  ammunition  than  it  is  for  them 
to  become  involved  with  environ¬ 
mental  pollution  abatement  and 
cleanup  work.  Even  though  it  is 
dangerous  to  handle  explosives  and 
armaments,  the  risk  is  fairly  well 
defined  and  so  it  is  possible  to  predict 
financial  exposure.  In  contrast,  the 
risk  to  those  businesses  who  engage 
in  environmental  work  is  not  we^ 
defined  today.  The  law  is  still 
emerging  in  the  enviroiunental 
liability  arena,  and  it  is  quite  difficult 
to  preset  financial  exposure  except 
to  say  that  in  the  worst  case  a 
business  could  face  financial  ruin. 

Regrettably,  many  businesses  that 
have  the  resources  and  skills  to 
engage  in  innovative  research  into 
environmental  technologies  or 
manage  complex  cleanup  operations 
have  chosen  to  avoid  such  work  for 
fear  of  openended  environmental 
liabilities.  This  is  particularly  so  for 
defense  contractors  who  aie 
aggressively  looking  for  new  markets 
but  who  do  not  wish  to  "bet  the 
company"  in  the  process. 

Moreover,  the  open-ended  risk 
associated  with  environmental 
liability  is  not  confined  just  to  those 
businesses  who  wish  to  enter  into 
the  environmental  marketplace. 
Government  contractors  generally 


who  work  predominantly  or  ex¬ 
clusively  for  the  Department  of 
Defense  (DoD)  now  find  themselves 
facing  potentially  enormous  cleanup 
expense  due  to  the  effects  of  such 
statutes  as  the  Resource  Conserva¬ 
tion  and  Recovery  Act,  Superfund 
(CERCLA)  and  State  strict  liability 
statutes. 

As  a  result,  the  Congress  is  actively 
examining  whether  and  under  w^t 
circumstances  should  the  Govern¬ 
ment  indemnify  its  contractors  from 
environmental  liability.  One 
Congressional  initiative  is  focusing 
on  environmental  restoration  and 
Response  Action  Contractors  (RACs) 
who  have  expressed  reluctance  to  bid 
on  DoD  environmental  restoration 
contracts  due  to  the  tmavailability  of 
insmance  and  the  concern  that  they 
would  be  held  liable  for  claims  and 
damages  as  the  "owner"  of  the 
property.  Senate  Armed  Services 
Committee,  S.  Rep.  No.  102-113. 

It  is  the  position  of  the  NSIA  that  the 
issue  of  environmental  liability,  as  it 
applies  to  all  Government  con¬ 
tractors,  should  be  examined  at  this 
time.  Broadly  speaking,  there  are 
three  classes  of  contractors,  and  any 
one  business  may  simultaneoiisly  fit 
into  all  three  cat^ories.  Category 
one  consists  of  the  remedial  action  or 
cleanup  contractor  who  is  typically  a 
construction  or  engineering  firm. 
Category  two  consists  of  companies 
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that  desire  to  develop  or  manufac¬ 
ture  environmental  pollution 
abatement  technology.  Category 
three  consists  of  those  companies 
which  have  worked  predominantly 
or  exclusively  for  the  Govemmait 
and  who  now  face  environmental 
cleanup  liability  arising  out  of  or 
related  to  that  Government  work. 
Included  in  this  third  category  are 
Government-owned,  contractor- 
operated  (GOCO)  contractors  and 
I>ep2uiment  of  Energy  Management 
and  Operations  (M&O)  contractors. 

L  BARRIERS  AND  DISIN¬ 
CENTIVES  DISCOURAGE  MANY 
FROM  PURSUING  ENVIRON¬ 
MENTAL  WORK 

Companies  wishing  to  do  cleanup 
work  or  offer  technology  to  the 
Government  must  initially  confront 
the  basic  issue  of  whether  they  are 
willing  to  "bet  their  company"  in  the 
interest  of  doing  the  work.  This 
probably  is  the  most  important 
barrier  to  companies  who  are  look¬ 
ing  at  making  an  entry  into  the  Held. 
For  those  companies  historically 
doing  this  type  of  work,  the  decision 
is  easier  to  make  because  they  may 
perceive  their  liabilities  to  be  large 
already  and  the  additional  exposure 
that  they  would  incur  merely  to  be 
incremental  in  nature.  However,  for 
companies  looking  to  enter  into  the 
field,  unless  effective  shields  are 
structured  to  protect  the  companies 
from  liability,  the  concern  of  liability 
may  be  too  great  to  permit  entry. 

The  liability  question  should  be 
looked  at  as  a  composite  of  several 
separate  questions.  First,  there  are 
lu^ilities  arising  out  of  CERCLA  for 


strict  liability.  Second,  there  are 
liabilities  for  negligence  under 
CERCLA  Then,  there  are  liabilities 
arising  out  of  other  related  federal 
laws  such  as  RCRA  Next,  there  are 
liabilities  imder  statp  law  for  strict 
liability  and  for  negligence.  Finally, 
there  are  criminal  liabilities  which 
confront  not  only  corporations  but 
also  individuals.  The  contracting 
community  has  repeatedly  requested 
protection  from  the  Government 
from  these  liabilities  by  way  of 
indemnification;  however,  the 
Government  has  been  reluctant  to 
provide  this  type  of  protection  on  the 
basis  tiiat  an  open-ended  obligation 
woiild  violate  the  Anti-Deficiency 
Act  or  that  such  indemnification 
runs  against  public  policy  as  in  the 
case  of  providing  immunity  from 
prosecution.  Contractors  often  point 
out  that  no  sensible  company  would 
want  to  "bet  its  company"  or  risk 
criminal  liability  and,  therefore, 
have  threatened  to  keep  out  of  the 
marketplace.  The  Government’s 
response  fi-equently  has  been  that 
there  will  always  be  some  contractors 
who  will  be  sufficiently  attracted  to 
the  work  that  they  will  pursue  the 
opportunity  even  in  the  face  of  these 
apparent  obstacles. 


Government  contractors  must 
comply  with  numerous  environ¬ 
mental  statutes.  Unlike  commercial 
contractors,  however.  Government 
contractors  are  often  caught  between 
the  requirements  of  the  environ¬ 
mental  statutes  and  the  laws, 
regulations,  policies  and  contract 
specifications  unique  to  Government 
contracting,  particularly  at  GOCO 
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Polities  and  Department  of  Energy 
(DoE)  MdcO  facilities.  This  dilemma 
also  confronts  contractor-owned, 
contractor-operated  (CCX!0)  facilities, 
the  use  of  which  is  committed 
primarily  or  wholly  to  the  objectives 
of  the  Federal  Government. 

Legal  nuances  such  as  sovereign 
immunity  and  the  Justice  Depart¬ 
ment's  unitary  executive  theory  has 
led  the  Environmental  Protection 
Agency  (EPA)  increasingly  to  direct 
its  aggressive  enforcement  policy  at 
Government  contractors  as  the 
operators  of  federally-owned 
facilities.  As  a  result,  the  DoD,  the 
National  Aeronautics  and  Space 
Administration  (NASA),  and  DoE 
have  been  prompted  finally  to 
acknowledge  the  need  expUdtly  to 
allocate  environmental  responsi¬ 
bility  in  Government  procurement 
regulations.  However,  efforts  to 
address  this  issue  uniformly  in  the 
Federal  Acquisition  Regulation 
(FAR)  have  bogged  down,  and  DoE 
and  DoD  have  each  resorted  to 
independent,  and  widely  divergent, 
initiatives  in  an  effort  to  fill  this 
regulatory  gap. 

B.  Other  Disincentives 

Many  Government  contractors  are 
also  discouraged  from  pursuing 
environmental  cleanup  work  or 
offering  new  technology  because  of  a 
variety  of  other  reasons,  including: 

•  Lack  of  expertise  in  a  particu¬ 
lar  area  or  fear  of  venturing  into  a 
product  line  that  is  not  an  area  of 
natural  strength. 


•  Dealing  with  a  process  that  is 
highly  political  in  nature  and 
therefore  not  the  usual  type  of 
arena  in  which  Government 
contractors  operate. 

•  Recognizing  ffiat  where  there 
is  possibility  of  publicity,  it  is 
usually  negative  in  nature. 

•  Recognizing  that  imder  the 
M&O  contracts  for  DoE,  the  level 
of  fees  tends  to  be  very  low  and 
DoE  does  not  compensate  for 
home  office  overhead. 

•  Recognizing  that  the  level  of 
engineering  llxat  has  to  be  applied 
to  new  technologies  tends  to  be 
very  expensive. 

•  The  companies  that  have 
perhaps  the  best  technical 
solutions  to  offer  are  ones  that 
have  worked  in  other  arenas  such 
as  defense  and  may  need  con¬ 
siderable  help  in  transferring 
their  skills  and  technology  to  the 
environmental  arena. 

•  The  companies  involved  may 
need  to  enter  into  teaming 
arrangements  with  firms  who 
have  considerable  environmental 
expertise,  but  to  do  so  may  mean 
that  they  will  have  to  expose 
themselves  not  only  to  environ¬ 
mental  risks  on  their  own  part 
but  to  the  environmental 
liabilities  on  the  part  of  their 
teammates. 

To  overcome  many  of  these  obsta¬ 
cles,  it  may  be  worthwhile  to  look  at 
mechanisms  to  induce  contractors  to 
enter  into  the  cleanup  or  environ- 
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mental  technology  arena.  Some  of 
these  will  be  reviewed  later  in  this 
paper  after  the  following  discussion 
on  indemnification  and  cost 
allowability. 

n.  IbTOEMNinCATION  AND  COST 
ALLOWABILITY  -  AN  OVERVIEW 
OF  THE  PROBLEM 

A  Recent  Developments  Potentially 
Expose  Government  Contractors  to 
Increased  Environmental  Costs  and 
Liabilities 

1.  Department  of  Justice's  Unitary 
Executive  Theory 

The  Department  of  Justice  fiDop 
maintains  that  the  Environmental 
Protection  Agency  (EPA)  is  consti¬ 
tutionally  precluded  from  imple¬ 
menting  formal  enforcement  actions 
against  other  federal  agencies.  See 
Hearing  Before  the  Subcomm.  on 
Transportation.  Tourism,  and  Haz¬ 
ardous  Materials  of  J\e  House 
Comm,  on  Energy  and  Commerce  on 
the  Solid  Waste  Disposal  Act.  100th 
Cong.,  2d  Sess.  (1988)  (statement  of 
Roger  J.  MarzauUa,  Acting  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division).  DoJ's  position 
is  based  on  the  "unitary  executive" 
theory,  which  precludes  judicial 
resolution  of  disputes  between  EPA 
and  other  federal  agencies  because 
those  agencies  are  ^  part  of  the 
Executive  Branch,  and  such  a  lawsriit 
would  be  no  more  than  the 
Government  suing  itself. 

In  order  to  secure  compliance  at 
federally-owned  facilities,  and  in 
response  to  DoJ’s  prohibition  on 
lawsuits  against  ofiier  federal 


agendes,  EPA  has,  on  occasion, 
proceeded  directly  against  the 
contractor  as  file  operator  of  the 
facilities.  For  example,  in  1987,  DoJ 
brought  suit,  on  behalf  of  EPA, 
against  a  contractor  for  alleged  Qean 
Air  Act  violations  at  a  GCXO  facility. 
See  United  States  v.  General  Dynam¬ 
ics  Corp..  CA.  No.  CA-4-87-312K 
(N.D.  Tex.  May  7, 1987).  Defendant 
argued,  inter  alia,  that  the  Air  Force, 
as  file  owner  of  the  fadlity  was  the 
liable  party  for  any  Qean  Air  Act 
violations.  In  denying  Defendant's 
motion  to  dismiss,  the  court  agreed 
with  DoJ  tiiat  the  Act  may  be 
enforced  against  either  owners  or 
operators,  that  General  I>ynamics 
was  the  "operator,"  and,  therefore, 
the  action  could  proceed  as  pleaded. 
However,  as  is  discussed  in  more 
detail  below,  the  case  recently  settled, 
and  as  part  of  the  settlement 
agreement,  CSeneral  Dynamics  was 
reimbursed  for  all  fines  and  penalties 
assessed  against  it  under  the  Qean 
Air  Act 

While  file  "uni*-iry  executive" 
theory  applies  spe^cally  to 
situations  where  there  are  C30C0 
contractors,  the  principle  behind  the 
theory  has  broader  application; 
namely  fiiat  the  contractor  is  ultim¬ 
ately  and  inevitably  asked  to  bear 
responsibility  for  environmental 
cleanup  or  compliance. 

2.  Sovereign  Immunity  and  the 
CSovemment  Contractor  Defense 

The  Federal  Government  has 
we'ved  its  sovereign  immunity  for 
purposes  of  the  environmental 
statutes.  Under  most  statutes, 
however,  the  waiver  is  limited.  The 
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Govenunent  contractor  defense  is 
based  on  the  theory  diat  the 
contractor  should  assume  the 
Government's  immunity  against 
third  party  liability  to  the  extent  the 
liability  arises  out  of  the  contractor's 
compliance  with  Government 
spedfications.  The  Supreme  Court 
has  established  that  the  defense  is 
ava-'  le  in  the  context  of  federal 
procurement  to  the  extent  the 
procurement  constitutes  a 
"discretionary  function."  See  Bovle 
V.  United  Tedmologies  Corp..  487 
U.S.  500  (1988);  Berkovitz  v.  United 
States.  486  U.S.  531  (1988). 

The  law  established  in  Boyle  and 
Berkovitz  was  recently  applied  in  a 
tort  suit  arising  out  of  operations  at 
the  DoE-owned  Femald  Feed 
Material  Production  Center.  See 
Crawford  v.  National  Lead  Co..  29 
Env't  rep.  Cas.  1049  (S.D.  Ohio  1989). 
In  an  order  addressing  the  parties' 
respective  motions  for  summary 
judgment,  the  court  denied 
E>efendants'  use  of  the  Government 
contractor  defense  based  on  a  finding 
that  fire  disaetionary  function 
exception  would  not  apply  because 
Defendants'  discharge  of  radioactive 
materials  into  the  enviroxunent 
violated  pertinent  environmental 
statutes.  Qting  the  decision  in 
Berkovitz.  the  court  explained  that 
"there  is  no  discretion  to  violate 
specific  environmental  standards, . . . 
.  and  if  such  violations  occurred,  the 
[Government  contractor]  defense 
does  not  apply."  Id.  at  1054  n.8. 

B.  Current  Agency  Practice 
Regarding  Recovery  of 
Environmental  Liabilities  and 
Compliance  Costs  is  Uneven 


1.  Indemnity  Under  Law  &  Contract 

a.  DoD  &  NASA  Contractors 

The  indemnity  possibly  available  to 
DoD  and  NASA  contractors  for 
^vironmental  liabilities  cuid 
compliance  costs  is  based  both  on 
statutes  and  Federal  Acquisition  | 

Regulation  (TAR")  contract  clauses. 

First,  Public  Law  No.  85-804, 72  Stat 
972  (codified  at  50  U5.C.  1431-1435 
(1982))  (T.L.  85-804"),  empowers  die 
President  to  authorize  agencies 
exercising  functions  related  to  the 
national  defense  to  grant  certain 
forms  of  extraordinary  contractual 
relief,  including  indemnity,  to  their 
contractors.  Importantly,  indemnity 
provisions  granted  pursuant  to  P.L. 

85-804  are  not  subject  to  the  Anti- 
Deficiency  Act,  31  US.C  1341-1342 
(1982),  which  generally  serves  to 
prohibit  open-ended  indemnity 
provisions  in  Government  contracts. 

FAR  52.250-1,  the  clause  imple- 
m^ting  P.L.  85-804,  states  tiiat,  "this 
indemnification  applies  only  to  the 
extent  that  the  daim,  loss,  or  damage 
(1)  arises  out  of  or  results  from  a  risk 
defined  in  this  contract  as  rmusually 
hazardous  or  nucear  and  (2)  is  not 
compensated  for  by  liabilities  and 
compliance  costs  incurred  imder 
Government  contracts.  For  example, 
the  Secretary  of  the  Army  recently 
authorized  broad  P.L.  85-804  indon- 
nity  for  GOCO  ammimition  plant 
contracts  to  protect  the  operating 
contractors  against  most  environ¬ 
mental  liabilities.  The  Army  P.L.  85- 
804  inderruiity  clause  defines 
untisually  hazardous  risks  to  ii.dude 
sudden  or  nonsudden  releases  into 
the  envirorunent,  whether  on-site  or 
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off-site,  "of  any  substance  or  material 
(including  products)  the  handling  of 
which  is  or  becomes  regulated  imder 
law,"  subject  to  certain  conditions.  A 
contractor  would  be  indemnified 
against  any  fines  or  penalties  im¬ 
posed  for  a  nonsudden  release  not 
caused  by  contractor  bad  ^th  or 
willful  misconduct,  provided  that 
the  act  causing  noncompliance  was 
authorized  by  die  contracting  ofiicer. 
The  clause  explicitly  states,  however, 
that  any  "criminal  fines  or  penalties 
or  die  costs  of  defending,  settling,  or 
otherwise  participating  in  any 
criminal  actions"  are  not  indemni¬ 
fied  imder  the  P.L.  85-804  provision. 

Indemnity  also  is  available  to  DoD 
and  NASA  contractors  under  FAR 
52.228-7,  "Insurance-Liability  to 
Third  Persons."  The  clause  provides 
the  contractor  "shall  be  reimbursed 
for  certain  liabilities. . .  to  third 
persons  not  compensated  by  insur¬ 
ance  or  otherwise  without  regard  to 
and  as  an  exception  to  the  notation 
of  costs  or  limitation  of  funds  clause 
in  the  contract"  The  indemnity 
available  under  FAR  52.228-7, 
however,  is  subject  to  the  Anti- 
Deficiency  Act;  thus,  protection  is 
limited  to  the  availability  of 
appropriated  funds. 

GCXTO  contractors  also  may  recover 
remediation  costs  under  FAR  52245- 
8,  "Liability  for  the  Facilities,"  al¬ 
though  the  clause  does  not  provide  a 
defense  to  liability,  a  contractor  may 
be  able  to  recover  site  remediation 
costs,  such  as  groundwater  contam¬ 
ination,  as  reimbursable  costs  imder 
the  contract 


In  addition  to  Price- Anderson  Act 
indannity,  P.L.  85-804  indemnity  for 
nuclear  and  unusually  hazardous 
risks  is  available  also  to  DoE 
contractors  for  environmental  costs 
and  liabilities.  DoE  additionally  has 
non-statutory,  general  contract 
authority  to  provide  indemnity  to 
contractors  "against  liability  for 
uninsured  nonnuclear  risi^."  DEAR 
950.7011(c). 


Contractually  based  protections  are 
another  source  of  indemnity  cur- 
r^tly  available  to  DoE  contractors. 
The  principal  indemnity  contract 
clause  used  by  DoE  is  the  "Litigation 
and  Claims"  clause.  DEAR  970.5204- 
31.  Under  this  clause,  claims  against 
an  M&O  contractor  arising  out  of  the 
performance  of  the  contract  will  be 
defended  or  settled  at  Ckrvemment 
e3q>ense  so  long  as  the  liabilities  are 
not  the  result  ^  willful  misconduct 
or  lack  of  good  faith  on  the  part  of 
the  contractor's  officers,  directors,  or 
supervising  representatives. 


c  FAR  Environmental 


In  September  1991,  the  new  Assistant 
Administrator  for  Procurement  of 
NASA  reversed  the  position  of  her 
predecessor  and  ask^  the  FAR 
Council  to  re-open  the  environ¬ 
mental  cost  principle  case  The  case 
was  stalled  since  December  1990.  The 
principle  would  allow  contractors  to 
recover  a  portion  of  their  environ¬ 
mental  cleaning  costs  from  the 
Government,  provided  that  the 
contractor  did  not,  when  the 
pollution  occurred,  violate  then- 
current  environmental  laws  or 
regulations  and  took  steps  to 


b. 


minimize  any  environmental 
damage.  A  more  detailed  discussion 
about  the  cost  principle  appears 
below. 

m.  THREE  CLASSES  OF 
CONTRACTORS  CONFRONT 
ENVIRONMENTAL  LIABILITIES 
DIFFERENTLY  -  THEIR  PROBLEMS 
AND  RECOMMENDATIONS 

A.  Remedial  Action  Contractors 

The  problems  confronting  businesses 
that  seek  to  minimize  their  environ¬ 
mental  risks  have  crystallized 
aroimd  remedial  action  contractors 
(RACs)  who  perform  cleanup 
operations.  For  RACs,  the  most 
threatening  aspect  of  prospective 
participation  in  Government 
cleanup  programs  is  the  inability  to 
secure  sikSdent  bonding  or 
insxirance  and  the  Government 
agencies'  imwillingness  to  indem¬ 
nify  contractors  for  liabilities  which 
might  arise  as  a  result  of  perfor¬ 
mance  of  federal  remediation 
contracts.  The  costs  associated  with 
environmental  liabilities  for  the 
defense  industry  as  a  whole  are 
expected  to  tot?’  In  the  many  billions 
of  dollars.  Ma  ./  defense  contractors 
will  be  faced  with  liabilities  which, 
even  in  the  best  of  times,  would 
have  impaired  their  financial 
stability.  In  today's  economy,  these 
liabilities  could  be  crippling.  This 
problem  must  be  addressed  if  the 
Department  of  Defense  is  to  attract 
and  maintain  the  industrial  base 
required  to  maximize  its  efficiency  in 
administering  its  clean-up  programs. 

In  recognition  of  this  situation,  the 
Congress  directed  the  DoD  in  the 


conference  report  to  the  1991 
National  Defense  Authorization  Act 
to  prepare  a  report,  in  conjunction 
wito  RA.Cs,  on  the  issue  of  contractor 
liability.  DoD  issued  its  report  in  July 
1991.  Although  DoD  recognized  a 
number  of  concerns  expressed  by 
RACs  in  performing  hazardous 
waste  and  material  cleanup  contracts, 
including  the  absence  of  adequate 
coverage  and  the  need  for  indemni¬ 
fication,  DoD  also  expressed  its  view 
that  it  was  currently  able  to  obtain 
adequate,  qualified  competition  for 
its  remediation  contracts.  DoD 
recommended  considering  "better 
acquisition  planning"  including 
unspecified  contract  strategies, 
reducing  amounts  of  bonds  required 
for  construction  contracts  and 
permitting  irrevocable  letters  of 
credit  in  lieu  of  bonds.  DoD  also 
stated  that  two  recommendations 
merited  "further  consideration:"  (i) 
bond;  and  (ii)  limiting  a  response 
action  contractor's  liability  to 
innocent  third  parties,  except  where 
negligence  is  involved. 

DoD  provided  the  Congressional 
Armed  Services  committees  with 
draft  language  proposing  some 
limited  indemnification  coverage  for 
contractors  performing  DoD  hazard¬ 
ous  waste  and  material  cleanup 
contracts  in  instances  where  insur¬ 
ance  is  unavailable  Although 
contractors  had  hoped  that  DoD 
would  embrace  P.L.  85-804  coverage 
for  all  such  contracts,  DoD  instead 
chose  to  offer  indemnification 
coverage  where  contractors  are  held 
strictly  liable  to  third  parties  and 
contractor  employees  (without  a 
demonstration  of  fault  or  negligence) 
imless  the  damage  or  injury  resulted 
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from  the  contractor's  negligence, 
willful  misconduct  or  failure  to 
follow  die  contract's  terms.  How¬ 
ever,  unlike  P.L.  85-804,  which  has 
no  funding  restrictions,  payment  for 
indemnification  would  only  be  made 
from:  (1)  funds  obligated  for  the 
contract;  (!i)  funds  "available"  to  the 
DoD  contracting  component  for 
"environmental  restoration  not 
otherwise  obligated;"  or  (iii)  fimds 
specifically  appropriated  for 
indemnification.  In  its  Committee 
Rqjort  (No.  102-113),  die  Senate 
Armed  Services  Committee  stated 
that  it  was  "very  disappointed  in  the 
content  of  the  report  submitted  by 
DoD"  because,  in  their  opinion,  it 
failed  to  respond  to  or  address  the 
issue  of  contractor  liability  and 
indemnity,  hi  the  Committee's 
opinion,  the  Report  merely  stated 
that  the  issue  required  "further 
analysis." 

Recommendation 

NSIA  recognizes  that  RAC's  cannot 
be  expected  to  accept  unlimited  lia¬ 
bility  for  environmental  risks  not 
cau^  by  their  fault  or  negligence. 
Moreover,  NSIA  supports  the  posi¬ 
tion  of  the  Senate  Armed  Services 
Committee  as  reflected  in  S.1507, 102 
Cong;,  1st  Sess.,  that  limits  the 
liability  of  surety  companies  for 
environmental  restoration  work  on 
non-superfund  DoD  sites  to  the  costs 
neoess^  to  complete  the  contract, 
according  to  the  contract  plans  and 
specifications,  up  to  the  sum  of  the 
bond. 

Further,  NSIA  recommends  that  the 
Omgress  and  DoD  adopt  the  fol¬ 
lowing  indemnification  provision  to 


be  applied  in  most  remedial  action 
contracts: 

Contracts  for  Environmental 
Cleanup:  Indemnification 
Provisions 

(a)  The  Secretary  of  Defense  has 
determined  that  contracts  with  a 
component  of  the  Department  of 
Defense  for  the  cleanup  of 
hazardous  materials  or  hazardous 
waste  to  environmentally  restore 
installations  curreitly  or  pre¬ 
viously  owned  by  the  Department 
of  Defense  expose  contractors  per¬ 
forming  such  work  to  imusually 
hazardous  risks. 

(b)  The  Secretary  of  Defense  has 
also  determined  that  adequate 
insurance  at  a  reasonable  cost  to 
cover  such  unusually  hazardous 
risks  is  unavailable  in  the 
marketplace. 

(c)  The  Seaetary  of  Defense  has 
determined  further  that  the 
contractors'  exposure  to  such 
unusually  hazardous  risks  will 
continue  indefinitely,  subjecting 
even  the  most  financially  sound 
contractor  to  serious  finwdal 
hardship. 

(d)  The  Secretary  of  Defense  has 
concluded  that,  given  the  im¬ 
usually  hazardous  risk  associated 
with  hese  hazardous  material  or 
waste  cleanup  contracts,  the 
unportance  erf  the  cleanup  effort 
to  the  public  and  the  abs^ce  of 
adequate  insurance  to  cover  the 
unlisted  financial  risk  to  con¬ 
tractors  performing  such  cleanup 
work,  the  use  of  an  indemni- 
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fication  danse  under  50  U.S.C 
Sections  1431-1435  (Public  Law  85- 
804)  in  these  contracts  will 
facilitate  the  national  defense 

(e)  Pursuant  to  the  authority 
vested  in  the  Secretary  of  Ddense 
by  50  U5.C  Sections  1431-1435 
C^blic  Law  85-804)  and  Executive 
Order  10789,  as  amended,  the 
contracting  officer  shall  insert  the 
indemnification  dause  in  FAR 
52.250'1,  Indemnification  Order 
Public  Law  85-804,  in  all  Depart¬ 
ment  of  Defense  contracts  for  the 
deanup  of  hazardous  materials  or 
hazardous  waste,  and  shall 
authorize  prime  contractors  to 
extend  such  coverage  to  their  sub¬ 
contractors  at  any  time. 

B.  Pollution  Abatement  Technology 
Companies 

Many  defense  contractors  believe 
that  the  technologies  devdoped  in 
support  of  defense  programs  could  be 
effectivdy  modified  for  use  in  the 
federal  Government's  deanup 
activities.  However,  at  this  time, 
these  contractors  are  confronted  with 
a  substantial  number  of  disincen¬ 
tives  and  few,  if  any,  incentives  for 
pursuing  such  an  ambitious 
undertaking. 

In  his  opening  remarks  for  an  April 
24, 1991  hearing  before  the  Environ¬ 
mental  Restoration  Pand  of  the 
House  Armed  Services  Committee 
on  these  matters.  Chairman  Richard 
Ray  aptly  described  the  objectives 
which  the  Department  of  Defense 
must  pursue  in  this  regard.  The 
Chairman  stated  that  he  Depart¬ 
ment's  deanup  obligations  rest  upon 


five  pillars.  The  third  and  fifth  of 
hese  are  particnalarly  rdevant 

"Third,  DoD  must  be  able  to 
devdop  and  transfer  new  dean¬ 
up  technologies  that  will 
accelerate  the  dean-up  program 
and  make  it  more  cost-effective. 


"Last,  but  not  least,  DoD  must 
address  contractor-related 
problems  to  attract  cjualified 
environmental  contractors  and  to 
devdop  the  best  contracting 
vehides  to  support  a  better  and 
faster  dean-up  prcx:ess." 

Pollution  abatement  technology 
companies  are  jiist  as  concerned 
about  open  ended  strict  liability  risk 
as  RACs,  and  hey  are  aware  that  no 
insurance  is  available  to  cover  this 
exposure  In  he  absence  of  some 
t)^  of  risk-sharing  mechanism  or 
liinitation  of  liability  such  as 
imposing  a  negligence  or  willful 
misconduct  standard  or  a  dollar 
limitation,  many  businesses  who 
have  he  skills  and  resources  to 
devdop  new  technologies  will 
remain  on  the  sidelines.  This  is 
unfortunate,  not  only  for  he 
Government  hat  needs  he  benefit 
of  nev*^  dean-up  and  pollution 
control  technology,  but  also  for  he 
defense  contractors  who  wish  to 
maintain  a  viable  business  base. 

Recommendations  to  Encourage 
DoD  Technolo^  Companies  to  Enter 
into  the  Environmental  Pollution 
Control  and  Abatement  Marketplace 
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We  recommend  that  the  Congress 
and  DoD  adopt  a  statutory  provision 
structured  to  limit  the  liabiHty  of 
contractors  for  environmental 
impaiiment  to  situations  where  the 
damage  is  caiised  by  their  negligent 
acts  or  omissions  and  then  to  an 
amoimt  not  to  exceed  certain 
specified  amounts  that  can  be 
covered  by  surety  bonds  or  other 
forms  of  insurance.  The  provision 
can  be  drafted  along  the  lines  of  our 
recommended  language  for  indem¬ 
nifying  RACs  or  that  provision  can 
be  expanded  to  cover  pollution 
abatement  technology  companies  as 
well. 

Recommendations  to  Encourage 
Proactive  Compliance 

1,  Incorporate  Environmental 
Awareness  and  Compliance  as  an 
Evaluation  Factor  in  the  Contractor 
Selection  Process 

We  recommend  xise  of  a  best 
environmental  value  approach  as  a 
way  to  select  contractors  in  nego¬ 
tiated  procurements.  Congress  has 
already  considered  the  use  of 
enviroiunent-related  evaluation 
factors  in  certain  types  of  procure¬ 
ments.  For  example,  in  the 
Agricultural  Commodity-Based 
Plastics  Development  At  of  1989 
(proposed  in  January  1989  in  both 
Senate  Bill  244  and  House  Rule  683) 
the  Administrator  of  the  General 
Services  Administration  was 
required  to  identify  and  make 
available  in  the  General  Services 
Administration  inventory  products 
that  could  be  manufactured  from 
enviroiunentally  safe  degradable 
plastics/agricultural  commodity- 


based  plastics.  In  discussing  the 
award  or  contracts  for  diese  products, 
die  proposed  Act  included  a  sliding 
scale  evaluation  scheme  that  would 
consider,  in  addition  to  price  and 
performance,  the  enviroixmental 
benefits  of  each  product  and  the 
benefits  diat  would  be  accorded  to 
the  long-term  energy  independence 
of  the  United  States.  Alfiiough  the 
proposed  Act  was  not  enacted  into 
law,  die  provision  concerning  use  of 
evaluation  factors  considering 
environmental  benefits  could  be  a 
model  for  future  legislation  that  is 
more  broadly  based. 

2.  Aggressively  Implement  the 
Strategic  Environmental  Research 
and  Development  Program  which 
was  Enacted  as  Part  of  the  National 
Defense  authorization  Act  for  Hscal 
Year  1991  (Pub.  L.  No.  101-510. 104 
Stat.  1485  (1990). 

This  program,  sponsored  by  Senator 
Sam  Nunn  of  Georgia,  Chairman  of 
the  Senate  Armed  Services  Commit¬ 
tee,  was  designed  to  redirect  the 
investment  made  in  defense  pro¬ 
grams  to  address  environmental 
research  and  development  issues  in 
the  areas  of  gathering  and  analyzing 
data,  advanced  energy  technologies, 
and  technologies  for  environmental 
cleanup.  However,  although  $200 
million  was  authorized  for  this 
program  in  FY  91,  only  $150  million 
was  appropriated,  and  the  Depart¬ 
ment  of  D^ense  has  recently 
suggested  that  only  $19.1  million  of 
the  appropriated  funds  will  be  used 
for  the  program  this  fiscal  year.  To 
date,  no  strong  Executive  Branch 
sponsor  has  emerged;  and  there  has 
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been  little  action  taken  in  connection 
with  this  program. 

3.  Use  Contractual  and  Other 
Incentives  to  Promote  Environ¬ 
mental  Consciousness. 


The  utilization  of  incentives,  instead 
of  penalties,  in  support  of  environ¬ 
mental  regulation,  may  indeed  be 
helpful  in  creating  a  proactive 
approach  for  Government  contrac¬ 
tors  to  perform  their  contracts  in  an 
environmentally  safe  manner. 
Incentives  may  take  many  forms 
including  the  following: 


a.  Increase  Research  and 
Development  Fimding 


The  Government  can  create  a  real 
incentive  for  contractors  to  perform 
research  and  development  beneficial 
to  the  environment  by  authorizing 
and  appropriating  ftmds  for  the 
express  purpose  of  paying  contractors 
to  develop  envirorunentally  bene¬ 
ficial  processes.  For  instance,  the 
Budget  of  the  United  States  for  Hscal 
Year  1992  proposes  the  expansion  of 
research  imder  the  jurisdiction  of  the 
Environmental  Protection  Agency  to 
$422  million. 


Another  recent  legislative  develop¬ 
ment  in  this  area  relates  to  the  issue 
of  reimbursement  for  independent 
research  and  development  costs 
incurred  in  developing  eftident  and 
effective  technology  for  achieving 
environmental  benefits.  In  this 
regard,  the  National  Defense 
Authorization  Act  for  Fiscal  Year 
1991  required  the  Secretary  of 
Defense  to  issue  new  and  broader 
regulations  which  provide  for  the 


reimbursement  of  contractor  inde¬ 
pendent  research  and  development 
GCR&D)  costs  "when  work  for  which 
payment  is  made  is  of  potential 
interest  to  the  Department  of 
Defense."  This  provision  further 
provides  that  these  regulations 
"shall  encourage  contractors  to 
engage  in  research  and  development 
activities  that  develop  effident  and 
effective  technologies  for  achieving 
such  environment  benefits  as 
improved  environmental  data 
gaAedng,  environmental  deanup 
and  restoration,  pollution-reduction 
in  manufacturing,  environmental 
conservation,  and  environmentally 
safe  management  of  facilities."  In 
keeping  with  tiiis  congressional 
mandate,  the  Federal  Acquisition 
Regulatory  Coimdl  is  currently  in 
the  process  of  developing  regiilations 
which  would  encourage  contractors 
to  invest  in  the  environmental 
research  and  development  arena. 

These  are  encouraging  develop¬ 
ments,  but  more  must  be  done  to 
provide  a  dear  signal  to  the  contrac¬ 
ting  community  that  DoD  is  com¬ 
mitted  to  the  development  of 
meaningful  technologies  which  can 
be  used  for  environmental 
remediation. 


b.  Increase  Flexibilit 
Data  Rights  Area 


in  the 


Currently,  the  Government's  general 
policy  with  regard  to  rights  in 
technical  data  is  that  the  Govern¬ 
ment  obtains  unlimited  rights  in 
technical  data  first  produced  in  the 
performance  of  a  Government 
contract,  manuals  or  instructional 
material  for  installation,  operation. 
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or  routine  maintenance  or  repair  of 
items  delivered/  and  form,  fit  and 
function  data.  The  Government  also 
obtains  unlimited  rights  to  all  other 
data  delivered  imder  a  Government 
contract  unless  the  data  qualifie  >  as 
limited  rights  data.  Data  qualifies  as 
limited  rights  data  if  the  data  was 
developed  with  private  funds  and  if 
the  data  is  properly  marked  and 
identified  as  li^t^  rights  data. 

The  Government  should  reconsider 
its  current  data  rights  policy  in 
regards  to  the  enviroiunental  area. 
By  relaxing  its  policy  concerning  file 
automatic  expropriation  of 
unlimited  ri^ts  in  data  in  those 
instances  where  the  Government 
reimburses  a  contractor  for  some  of 
the  costs  of  developing  new  pro¬ 
cesses  and  procedures  which  en¬ 
hance  the  Goverrunent's  abilities  to 
discharge  its  remediation  obligations, 
the  Government  will  encourage 
otherwise  reluctant  contractors  to 
pursue  the  iimovative  technologies 
needed  to  address  the  Nation's 
pressing  environmental  problems. 

c  Develop  Tax  Incentives 

Taxes  may  be  used  as  an  incentive  in 
influencing  contractor  behavior  as  a 
credit  or  deduction  for  developing  or 
using  an  environmentally  beneficial 
material  or  process  in  the  perfor¬ 
mance  of  a  Government  contract 

d.  Use  Special  Contract 

Incentives 

Contractors  performing  work  under 
a  Government  contract  should  be 
given  economic  incentives  to 
develop  and  implement  changes  in 


their  work  processes  or  products  that 
are  environmentally  beneficial. 

One  means  of  encouraging  contrac¬ 
tors  operating  under  award  fee 
contracts  to  perform  their  work  in  an 
environmentally  safe  manner  is  to 
tie  award  fee  determinations  to 
compliance  with  environmental 
laws.  Although  neither  DoD  nor 
DoE  require  consideration  of  a 
contractor’s  environmental  com¬ 
pliance  in  award  fee  determinations, 
both  agencies  are  beginning  to 
evaluate  the  merit  and  feasibility  of 
such  a  program.  For  example,  DoE  is 
considering  making  no  less  tlum  51% 
of  an  award  fee  bas^  upon  a  contrac¬ 
tor's  compliance  with  environmen¬ 
tal,  safety  and  health  requirements. 

If  a  contractor  fails  to  comply  with  all 
three  categories,  it  may  have  to 
forfeit  all  ^  its  award  fee. 

Another  means  is  to  use  a  process 
analogous  to  the  mechanism  em¬ 
ployed  in  the  value  engineering 
arena.  Contractors  can  be  encour¬ 
aged  to  recommend  environmen¬ 
tally  beneficial  changes  which,  if 
adopted  by  the  Government,  would 
provide  them  with  certain  desig¬ 
nated  monetary  benefits. 

e.  Increase  Profit  and  Properly 

Structure  Contracts 

Contracts  which  the  federal  agencies 
issue  frequently  are  either  structured 
improperly  for  the  work  involved  or 
do  not  allow  for  sufficient  profit  on 
the  work  involved  to  merit  the 
vulnerability  to  the  performance 
risks  or  liabilities  for  which  they  are 
exposed.  For  example,  in  performing 
construction  work,  the  Government 
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agencies  typically  will  want  the 
contractor  to  agree  to  a  fixed  priced 
type  contract  even  though  the 
contractors  often  will  have  no  true 
idea  of  the  extent  of  work  involved 
once  excavation  begins  and  tradi¬ 
tionally  will  seek  protection  using 
the  differing  site  condition  clause  or 
some  similar  type  of  protection 
under  the  contractual  vehicle.  As 
law  exists  now,  there  is  little  ade¬ 
quate  contractual  protection  other 
than  the  differing  sites  condition 
clause  that  addresses  circumstances 
when  a  contractor  under  a  fixed  price 
contract  finds  unusual  amounts  of 
hazardous  waste  or  toxicity  in  the 
soil  or  water  beneath  the  surface. 

Another  area  of  concern  is  that  the 
contracts  typically  do  not  allow  for 
integrated  work  by  the  contractors. 
Agencies  should  consider  the  use  of 
p^ormance  spedfications  to  die 
maximum  extent  practical  and 
combining  design,  construction  and 
operation  where  treatment  facilities 
are  contemplated.  Finally,  the 
contracts  should  be  structiired  in 
such  a  way  as  to  provide  incentives 
to  the  contractor  to  perform  well  by 
rising  incentive  or  award  fee 
mechanisms.  In  this  light,  it  is 
important  to  reward  contractors  for 
tal^g  tmusual  risks  and  to  reduce 
the  value  of  awards  proportionately 
where  risks  are  reduced. 

C.  Government  Contractors  who 
Face  Liability  Arising  out  of  or 
Related  to  their  Government  Work 

1.  Allowability  of  Environmental 
Costs 


Contractors  with  firm  fixed-price 
contracts  1  tve  very  limited  potential 
for  recovering  the  increased  costs  of 
complying  with  environmental 
laws.  The  Sovereign  Act  doctrine 
precludes  recovery  under  the 
"changes"  clause  if  the  sole  reason 
for  the  increased  costs  is  a  change  in 
the  applicable  environmental  laws. 
See  e.g..  Warner  Electric  Inc. 

VABCA  No.  2106,  85-2  BCA  18,131. 
The  contractor,  however,  may  bid  on 
a  fixed-price  contract  with  die  cost  of 
a  reserve  fund  for  environmental 
liabilities  and  compliance  costs 
included  in  the  price.  See  FAR 
31.10Z 

For  cost-reimbursement  contracts, 
the  prospects  are  brighter  for 
recovering  costs  associated  with 
environmental  compliance  under 
existing  FAR  clauses.  While  no 
provision  in  die  FAlR  directiy 
addresses  die  allowability  of  the 
various  costs  arising  out  of  environ¬ 
mental  compliance,  several  FAR 
provisions  indirectiy  provide  for 
recovery  of  these  various  costs.  First, 
pursuant  to  FAR  31.205-7(c)(l), 
future  costs  reflecting  contingencies 
are  recoverable  when  they  "arise 
from  presendy  known  and  existing 
conditions,  the  effects  of  which  are 
foreseeable  within  reasonable  limits 
of  accuracy."  Accordingly,  a  contrac¬ 
tor  may  negotiate  an  advance  agree¬ 
ment  to  cover  reasonable  estimates 
of  future  environmental  costs 
identified  by  conducting  environ¬ 
mental  assessments. 

FAR  31J205-19(a)(3)(i)  makes  allow¬ 
able  uninsured  losses  which  are 
incurred  in  a  particular  fiscal  period 
and  lump  sum  settlements  entered 
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into  and  paid  within  a  year  of  the 
settlement  data.  Environmental 
restoration  costs  that  are  excluded 
from  insurance  coverage  based  on 
eith^  a  pollution  exclusion  clause  or 
the  definition  of  other  terms  in  a 
Comprehensive  General  Liability 
policy  may  be  regarded  as  iminsured 
losses  and  settlements  within  the 
meaning  of  this  provision. 

FAR  31.205-24,  "Maintenance  and 
repair  costs,"  provides  that  the  con¬ 
tractor  may  recover  costs  for  the 
"upkeep  of  property. . .,"  including 
both  normal  maintenance  and  repair 
costs  and,  assuming  certain  account¬ 
ing  limitations,  "extraordinary 
maintenance  and  repair  costs."  The 
provision  specifically  allows  costs  for 
"plant  and  equipment,  including 
rehabilitation,"  and  thus,  may  apply 
to  on-site  environmental  costs. 

FAR  31.205-15,  Tines,  penalties,  and 
mischarging  costs,"  provides  that 
fines  and  penalties  are  imallowable 
"except  when  incurred  as  a  result  of 
compliance  with  specific  terms  and 
conditions  of  the  contract  or  written 
instructions  from  the  contracting 
officer."  Thus,  to  the  extent  a  DoD  or 
NASA  contractor  can  establish  fiiat 
penalties  have  been  imposed  as  a 
result  of  the  contractor's  compliance 
with  the  terms  and  conditions  of  a 
Government  contract  with  a  contrac¬ 
ting  officer's  written  instructions,  the 
contractor  may  be  able  to  recover  any 
fines  and  penalties  as  allowable  costs. 
This  precise  issue  arose  in  the 
recently  settled  case.  United  States  v. 
Generd  Dynamics,  supra.  Signifi¬ 
cantly,  in  a  pre-trial  conference  held 
before  the  case  settled,  the  court 
indicated  that  General  Dynamics 


would  be  able  to  recover  any  fines 
and  penalties  assessed  against  it 
imder  the  Qean  Air  Act  if  General 
Dynamics  could  show  at  trial  that  it 
was  acting  in  compliance  with  the 
terms  and  conditions  of  the  Air 
Force  contract  at  the  time  any  viola¬ 
tions  occurred.  In  the  settlement 
agreement,  the  Government 
reimbursed  General  Dynamics  for 
the  fines  and  penalties  assessed 
against  General  Dynamics  for  Qean 
Air  Act  violations.  The  agreement 
stipulates,  however,  that  General 
Dynamics'  reimbursement  was  not 
based  on  the  fines  and  penalties 
clause  of  the  contract 

FAR  31.205-31,  Tlant  reconversion 
costs,”  aUows  "the  cost  of  removing 
Government  property  and  the  restor¬ 
ation  or  rehabilitation  costs  caused  by 
such  removal."  The  cost  of  remedi¬ 
ation  for  waste  whidi  resulted  from 
a  previous  contract  or  series  of  con¬ 
tracts  performed  at  a  COCO  facility 
with  Govenunent-fumished 
property  may  be  recoverable  under 
this  provision.  In  some  instances, 
DoE  has  agreed  informally  to  fund 
the  decommissioning  and  decontam¬ 
ination  of  a  private  facility  based  in 
part  on  this  cost  principle. 

The  vast  majority  of  Government 
contracts  contain  a  Government 
property  clause  which  provides,  in 
pertinent  part,  that  "the  Govern¬ 
ment  shall  retain  title  to  all 
Government-furnished  property." 
See  id.  FAR  52.245-2.  -5.  Other 
related  FAR  clauses,  when  read 
together,  make  the  Government 
legal  owner  of  all  materials  supplied 
to  a  Government  contractor,  in¬ 
cluding  resulting  scrap  and  waste. 
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Mational  Metal  Moulding  co.  v. 
United  States.  76  Ct.  CL  194  (1932). 
The  cost  of  cleanup  activities  often 
includes  the  cost  of  removing 
Government  property  and,  in  that 
circumstance,  should  be  allowable. 
For  example,  a  contractor  is  arguing 
in  pending  litigation  that  the 
Government  is  liable  for  the  cost  of 
cleaning  up  spilled  chemicals  that 
have  seeped  into  the  ground  water 
because  the  chemicals  were  owned 
and  supplied  by  the  Government. 

2.  Recent  Proposals  and  Interim  - 
Final  Regulations 

a.  Proposed  FAR  Cost 

Principle  for  Environmental 

Compliance 

A  second  draft  of  revised  FAR  31.205- 
9,  "Environmental  Costs,"  was 
approved  by  the  DAR  Council  on 
March  10, 1990.  The  DAR  Council 
Committee  Report  accompanying 
the  text  of  the  draft  cost  principle 
clarified  that  the  cost  principle  would 
make  allowable  current  pollution 
prevention  costs  inairred  with 
respect  to  ongoing  operations.  It 
would  have  ^awn  a  major  distinc¬ 
tion  based  on  the  allowability  of  costs 
to  remedy  pcist  environmental 
damage.  For  GOCO  facilities,  these 
costs  would  have  been  unallowable 
prospectively,  subject  to  a  few  listed 
exceptions. 

If  adopted  in  this  form,  the  cost 
principle  would  have  made  it 
impossible  for  CCXIO  contractors,  and 
more  difficult  for  GOCO  contractors, 
to  recover  CERCLA  cleanup  costs 
and  other  environmental  costs. 
However,  this  second  draft  was 
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rejected  by  DoD  in  May,  and  a  third 
draft  was  proposed  that  would  have 
allowed  recovery  of  part  of  a  contrac¬ 
tor's  cleanup  costs  incurred  by  both 
GOCO  and  COCO  contractors,  "provi¬ 
ded  that  the  contractor  did  not 
violate  existing  laws  or  regulations 
and  took  steps  to  minimize  environ¬ 
mental  damage  and  cleanup  costs. . . 

A  contractor's  cost  recovery  would  be 
proportionate  to  the  ratio  of  Govem- 
mecit-to-commerdal  business 
conducted  at  the  facility."  54  Fed. 

Cont  Rep.  (BNA)  585-86  (Oct  22, 

1990). 


b.  DEAR  Cost  Accountability 
Rule 

The  DoE  issued  a  final  lule  on  June 
19, 1991  amending  the  DoE  Acqui¬ 
sition  Regulation  (DEAR)  cost 
allowability  provisions  for  M&O 
contractors  (56  Fed.  Reg.  28099).  The 
rule  also  applies  to  DoE  support 
contractors  and  subcontractors  (cost 
rdmbursement  and  fixed  price)  of 
DOE  M&O  and  support  contractors. 

Historically,  DoE  has  protected  its 
M&O  contractors  from  ess^tially  all 
major  financial  risks  such  as  damage 
to  Government  property,  third  party 
claims  and  fines  and  penalties  by 
treating  such  items  as  reimbursable 
under  the  contract  This  reimburse¬ 
ment  policy  recognized  that  the 
contractors  were  operating  the  U.S. 
Government's  nucdear  weapons 
complex  for  and  on  behalf  of  the 
Government. 

The  new  rule  changes  the  reimburse¬ 
ment  policy  and  imposes  limitations 
on  allowability  of  "avoidable  costs" 
for  certain  profit  making  M&O  con- 
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tractors  and  subcontractors  which 
are:  fines  and  penalties,  direct  costs, 
bonds  and  insurance,  loss  of  or 
damage  to  Govenunent  property, 
and  litigation  expenses  and 
judgments. 

(1)  Hnes  and  Penalties.  The  new 
rule  and  the  implementing  con¬ 
tract  datise  make  fines  and  pen¬ 
alties  unallowable  for  "an  area  of 
responsibility  clearly  placed  cm 
the  contractor  or  subcontractor." 
However,  no  guidance  concern¬ 
ing  "clearly  placed"  is  provided. 
The  definition  of  fines  and 
penalties  includes  both  criminal 
and  dvil  fines  and  penalties. 

With  respect  to  dvil  fines  and 
peiralties,  DoE  will  apparenfiy 
continue  to  reimbrirse  those  that 
are  not  the  result  of  willful 
misconduct  or  bad  faifit 

(2)  Direct  costs.  Also  unallowable 
imder  the  new  rule  are  avoidable 
direct  costs,  that  is,  those  costs 
incurred  as  the  result  of  negli¬ 
gence  or  misconduct  by  the 
contractor's  or  subcontractor’s 
employees.  Direct  costs  would 
indude,  for  example,  additional 
expenses  for  research  and  devel¬ 
opment  or  production.  DoE  has 
defined  "negligence"  as  "the 
failure  to  exercise  that  standard  of 
care  which  a  reasonable  and 
prudent  person  would' exercise 
under  the  same  or  similar 
drciimstances  in  an  identical  or 
similar  environment." 

(3)  Bonds  and  Insiirance.  The 
rule  provides  fiiat  the  cost  of 
insurance  to  cover  avoidable  costs 
is  unallowable,  iinless  required  by 


the  contracting  officer.  However, 
insurance  against  avoidable  costs 
that  exceed  the  ceiling  or  cap 
appears  to  be  an  allowable  cost 

(4)  Loss  of  or  Damage  to  Govern¬ 
ment  Property.  The  contractor  or 
subcontractor  will  be  liable  for 
costs  and  expenses  to  repair  or 
replace  Government  property 
damaged  as  the  result  of  negli¬ 
gence  or  willful  misconduct  This 
provision  applies  to  costs  result¬ 
ing  from  circumstances  "clearly 
within"  the  contractor's  or 
subcontractor's  "sole  and  exclu¬ 
sive  control."  No  guidance  is 
provided  on  what  constitutes 
"sole  and  exclusive  control." 

(5)  Litigation  and  Claims.  The 
new  litigation  and  claims  clause 
makes  significant  changes.  Al¬ 
though  DoE  may  retain  control 
over  litigation  and  claims  in  its 
disaetion,  the  contractor  is  ^ced 
with  paying  the  expenses  and 
judgments  from  its  own  funds 
and  filing  a  claim  for  reimburse¬ 
ment  imder  the  disputes  process. 

These  unallowable  avoidable  costs 
will  be  the  responsibility  of  the 
contractor  up  to  a  ceiling  or  cap  of 
the  contractor’s  fee  or  profit  for  the 
contractor's  six  month  evaluation 
period-  In  other  words,  most  of  these 
imallowable  avoidable  costs  will  be 
reimbursable  above  the  cap,  with  the 
exception  of  criminal  fines  and 
penalties  and  insurance  covering 
unallowable  costs.  However,  reim¬ 
bursement  above  the  cap  is  still 
subject  to  the  availabili^  of  funds, 
Le.,  it  is  not  an  indemnity. 
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The  flowdown  of  the  ceiling  or  cap  to 
subcontractors,  cost-type  and  fixed 
price,  creates  an  important  protection 
for  subcontractors.  The  liability  of 
subcontractors  for  avoidable  costs 
also  will  be  capped  at  their  fee  or 
profit  However,  it  is  xmclear  under 
the  rule  exactly  what  the  relationship 
between  the  M&O  and  its  subcon¬ 
tractors  will  be  for  unallowable 
avoidable  costs  incurred  by  the 
subcontractor  and  whether  the  M&O 
or  DoE  will  ultimately  pay  those 
costs. 

Recommendations 

The  costs  associated  with  environ¬ 
mental  obligations  and  liabilities  for 
the  defense  industry  as  a  whole  are 
expected  to  total  in  the  many  billions 
of  dollars.  Many  defense  contractors 
will  be  faced  with  liabilities  which, 
even  in  the  best  of  times,  would 
have  impaired  their  financial  stabil¬ 
ity.  In  today's  enviroiunent,  these 
liabilities  could  be  crippling,  particu¬ 
larly  if  the  contracrtors  ejected  are 
im^le  to  recover  the  deleted  costs 
due  to  the  reduced  business  base  or 
inecpiitable  Government  treatment 
of  the  costs  for  contract  costing 
purposes. 

As  previously  discussed,  little 
environment  regulation  existed 
prior  to  1970.  Today,  the  Superfund 
Act  and  other  remedial  statutes 
impose  significant  obligations  on 
contractors  for  ongoing  compliance, 
as  well  as  liabilities  for  environmen¬ 
tal  damage  related  to  past  activities, 
even  in  circumstances  where  the 
contractor  did  not  participate  in 
those  activities  anci  is  not  otherwise 
responsible  for  the  damage.  As  a 


general  proposition,  environmental 
costs  are  no  difierent  from  any  other 
general  management  cost  reasonably 
incurred  to  comply  with  laws  and 
regulations,  except  that  the  costs 
incurred  for  environmental  matters 
may  be  particularly  large  According¬ 
ly,  and  absent  compelling  reasons  to 
&e  contrary,  environmental  matters 
should  be  treated  no  differently  for 
Government  contract  costing  pur¬ 
poses  from  any  other  necessary  cost 
of  doing  business. 

The  current  regulatory  coverage  with 
respect  to  environmental  costs, 
while  arguably  supporting  their 
allowability,  is  wo^uUy  inadequate 
in  that  it  is  simply  too  conducive  to 
disputes  and  costly  litigation.  No 
provision  in  the  FAR  directly  ad¬ 
dresses  the  allowability  of  environ¬ 
mental  costs.  Qearly,  promxilgation 
of  a  cost  principle  dealing  spechScally 
with  environmental  costs  is  re¬ 
quired.  That  cost  principle  should,  at 
a  minimum: 

•  Make  it  clear  that,  generally 
speaking,  environmental  costs, 
including  costs  to  clean  up 
contamination  caused  by  past 
activities,  are  ordinary  and 
necessary  expenses  of  doing 
business  and,  therefore,  allowable 
contract  costs. 

•  Clearly  distinguish  between 
imallowable  fines  and  penalties 
and  allowable  enviroiunental 
costs. 

•  Qearly  distinguish  between 
unallowable  costs  associated  widi 
legal  and  other  proceedings,  and 
environmental  costs  incurred 
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pursiiant  to  judicial  decisions  or 
administrative  rulings  resulting 
from  such  proceedings. 

•  Emphasize  the  importance  of 
equitable  treatment  for  all  parties 
and  specifically  require  the  nego- 
tiation  of  advance  agreements  to 
ensure  such  treatment  when  the 
usual  methods  of  measuring 
costs,  assigning  them  to  cost 
accounting  periods,  and  allocating 
them  to  cost  objectives  would 
produce  inequitable  results. 

Additionally,  as  a  general  matter,  the 
cost  principles  should  be  specifically 
modified  to  require  use  of  the  accrual 
basis  of  accoimting  for  contract  cost¬ 
ing  purposes.  In  this  regard,  envir¬ 
onment  and  other  costs  attributable 
to  liabilities  that  are  probable  and 
reasonably  estimable  should  be 
recognized  as  allowable  in  the  period 
in  which  the  obligation  arises.  If  the 
obligation  is  to  be  settled  beyond  one 
year  but  in  the  reasonably  foreseeable 
future,  the  liability  and  delineated 
expense  should  be  recorded  at  the 
present  value  of  the  amount 
ultimately  to  be  paid. 

Conforming  changes  may  have  to  be 
made  to  other  selected  cost  principles 
to  ensure  fiiey  are  interpreted  and 
applied  consistently  with  the  fore¬ 
going  recommendations  (e.g.,  FAR 

31.205- 7,  "Contingencies";  FAR 
31^05-15,  "Fines  and  Penalties";  FAR 

31.205- 41,  "Taxes";  etc). 

In  summary,  existing  statutory  and 
contractual  provisions  related  to 
environmental  compliance  costs  and 
liabilities  are  inadequate  to  address 
and  delineate  responsibility  fully 


between  the  Government  and  its 
contractors.  While  contractors 
certainly  must  bear  responsibility  for 
willful  and  knowing  violations  of 
enviroxunental  laws  and  regulations, 
the  Government  too  must  pay  its  fair 
share  of  pollution  prevention  and 
cleanup  costs.  To  ^t  end,  the 
Army's  recent  decision  to  provide 
P.L.  85-804  indemnity  to  its  GOCO 
ammunition  plant  contractors 
strikes  a  better  balance  between 
greater  contractor  accoimtability,  on 
die  one  hand,  and  Government 
responsibility  for  imusually  hazard¬ 
ous  risks,  including  poUution  pre¬ 
vention  and  cleanup  costs  on  the 
other. 

IV.  PROCUREMENT  POUCY: 
ENVIRONMENTAL  VALUE  VS. 
LOWEST  COST  -  SOME  FINAL 
THOUGHTS 

A.  Policy  Gap 

There  is  a  general  perception  among 
Govenunent  contractors  that  al¬ 
though  some  Govenunent  officials 
are  deeply  concerned  with  environ¬ 
mental  policy,  that  concern  does  not 
exist  within  the  Government's 
procurement  ranks.  Even  if  there  is 
an  awareness  of  environmental 
issues  among  Government  procure¬ 
ment  officials,  it  is  of  secondary 
importance,  certainly  as  compared  to 
their  mission  of  actually  purchasing 
the  goods  and  services  the  Govern¬ 
ment  requires.  Thus,  contractors  feel 
caught  in  a  gap  between  Govern¬ 
ment  policy  rriakers,  who  articulate 
great  concern  for  the  environment, 
and  Government  procurement 
officials,  who  are  more  concerned 
with  satisfying  their  customers. 
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If  the  procurement  community,  both 
public  and  private,  is  to  address 
enviroiunental  issues  seriously, 
while  at  the  same  time  satisfying  the 
Government's  needs  for  goods  and 
services,  this  gap  must  be  overcome  - 
Government  procurement  will  have 
to  be  responsive  to  environmental 
concerns.  Undoubtedly,  there  are 
many  things  that  can  be  done  to  close 
-  and,  eventually,  eliminate  -  the  gap. 

In  addition  to  overcoming  the 
Government's  policy-performance 
gap  with  respect  to  environmental 
issues,  there  must  also  be  a  focus  on 
the  development  of  a  pro-active 
approach  of  rewarding  contractors 
for  being  good  environmental 
citizens. 


Recommendations  for  Contracting 
Officer  Training  and  Authority 

1.  Formalize  Training 

We  would  encourage  formalizing 
the  process  of  training  and  sensi¬ 
tizing  Government  procxirement 
officials,  with  emphasis  on  the 
enviroiunental  requirements  of  both 
contractors  and  the  Government  and 
the  goal  of  meeting  these  require¬ 
ments  while  also  satisfying  the 
Government's  procurement  needs. 
Environmental  compliance  should 
become  an  integral  part  of  the 
Government  procurement  officials’ 
agenda. 

2.  Emphasize  Flexibility 

Both  through  training  and  sensiti¬ 
zing,  discussed  above,  and  formal 
directives  and/or  regulations,  flexi¬ 


bility  should  be  emphasized  for 
addressing  enviroiunental  require¬ 
ments  in  performing  Government 
contracts.  For  example,  where 
necessary  to  address  an  environ¬ 
mental  requirement.  Government 
procurement  officials  should  be  able 
(and  willing)  to  revise  and/or  waive 
or  grant  deviations  for  Government 
spe^cations  or  ofiier  contract 
requirements  to  permit  environ¬ 
mental  compliance  without  compro¬ 
mising  the  true  needs  of  the  Govern¬ 
ment  customer.  Flexibility,  compro¬ 
mise,  and  innovation  must  replace 
the  rigidity  that  the  contractor 
community  now  perceives  to  exist. 

3.  Establish  Environmental 
Advocates 

Recognizing  the  natural  tension  that 
may  exist  between  environmental 
and  other  performance  issues  and 
the  historical  lack  or  emphasis  on 
environmental  issues,  each  UoD 
department  and  civilian  agency 
should  appoint  a  senior  agency 
official  to  be  an  Environment^  Ad¬ 
vocate,  along  the  same  lines  as  the 
Competition  Advocates  now  within 
DoD.  These  officials  would  work  to 
bridge  the  policy-performance  gap 
whae  they  feel  ^t  environmental 
concerns  are  being  xmduly  imder- 
emphasized  or  even  overloaded. 

These  are  only  a  few  ways  of 
improving  the  Government's 
responsiveness  to  the  environmen¬ 
tal  issues  that  confront  contractors 
performing  Government  issued 
contracts.  The  intent  of  such  initia¬ 
tives  should  be  to  create  a  better 
balance  than  now  exists  between 
environmental  issues  and  pure 
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contract  performance.  In  time, 
hopefuUy,  environmental  issues 
would  be  thought  of  as  an  integral 
part  of  the  contracting  process,  not  as 
a  matter  of  relative  insignifirayirg 
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DAJA-EL 


5  May  1993 


MEMORANDUM  FOR  DEPUTY  UNDER  SECRETARY  OF  DEFENSE  FOR  ENVIRONMENT, 

ATTN:  DASD-E  (MR.  SHUN  LING),  ROOM  3E139,  THE 

PENTAGON,  WASHINGTON,  D.C.  20310-2200 

SUBJECT:  Review  of  27  March  Draft 


1.  This  responds  to  your  informal  request  for  review  of  your 
proposed  27  March  Draft  report  in  response  to  the  requirements  in 
Section  332  of  the  FY  93  National  Defense  Authorization  Act. 

2.  It  is  not  possible  to  comment  finally  on  the  positions  taken 
in  the  27  March  Draft  because  it  does  not  include  a  detailed 
discussion  of  the  availability  of  P.L.  85-804  to  indemnify 
cleanup  contractors.  The  27  March  Draft  at  page  6  notes  that 
three  statutory  authorities  are  available  to  indemnify 
contractors  performing  environmental  restoration  work  (including 
P.L.  85-804)  and  references  a  comprehensive  discussion  of  these 
statutes  provided  by  the  Office  of  the  DOD  General  Counsel.  At 
page  9  the  27  March  Draft  concludes  that  existing  statutory 
authority  provides  DOD  with  adequate  latitude  for  indemnification 
if  it  becomes  necessary  to  offer  indemnification  in  the  future  to 
assure  adequate  competition  and  qualified  contractors.  The  27 
March  Draft  at  page  24,  restates  this  basic  conclusion  by 
providing  that  the  SECDEF  "does  not  recommend  additional 
authority  for  indemnification  of  contractors  performing 
environmental  restoration.  Adequate  indemnification  options 
exist  within  the  authorities  and  regulations  presently  available 
to  the  DOD  for  contracting  for  environmental  restorations 
contiactors  at  its  sites." 

3.  The  comprehensive  analysis  of  the  existing  authority  has  not 
been  available  for  review.  A  significant  factor  in  determining 
the  adequacy  of  existing  authority  is  the  extent  to  which  P.L. 
85-804  can  be  used  to  indemnify  DOD  restoration  contractors.  In 
a  27  August  1992  opinion,  the  Congressional  Research  Service 
(CRS) ,  concludes  that  P.L.  85-804  is  not  available  to  indemnify 
cleanup  contractors  at  Federal  facilities  unless  the  cleanup  is 
viewed  as  facilitating  the  operation  of  the  Federal  facility. 

The  CRS  opines  that  P.L.  85-804  would  not  be  available  where  the 
only  nexus  between  the  cleanup  and  the  national  defense  is  that 
the  contamination  was  caused  by  a  defense  related  activity  or 
occurs  at  a  defense  related  facility.  The  CRS  does  conclude  that 
P.L.  85-804  would  provide  authority  for  indemnification  where  a 
cleanup  has  arguable  linkage  to  "facilitating  the  national 
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defense",  as  for  example,  where  the  cleanup  is  conducive  to  the 
safe  functioning  of  a  defense  facility.  Since  many  cleanups  at 
Federal  facilities  may  not  be  directly  linked  to  an  immediate 
threat  to  the  safe  operation  of  the  installation,  the  application 
of  P.L.  85-804  to  many  cleanups  on  active  installations  remains 
unclear  without  the  DOD  General  Counsel  opinion.  Further, 
indemnification  at  formerly  used  defense  sites  as  well  as  at 
closing  bases  appear  to  be  outside  the  permissive  scope  of  P.L. 
85-804  as  interpreted  by  the  CRS. 

4.  In  addition  to  evaluating  current  authorities,  the  27  March 
Draft  looks  at  the  demonstrated  need  for  the  indemnification  of 
cleanup  contractors.  The  report  focuses  narrowly  on  cleanup 
contractors  and  concludes  that  DOD  has  obtained  adequate 
competition  and  qualified  contractors  without  the  use  of 
indemnification.  The  27  March  Drfaft  concludes  that  DOD  has  not 
needed  to  use  the  indemnification  authorities  available  and  does 
not  need  additional  authority.  The  Army^s  recent  experience  at 
the  Spring  Valley,  Formerly  Used  Defense  Site  (FUDS) ,  illustrates 
the  difficulty  in  discussing  indemnification  of  solely  "cleanup 
contractors"  and  the  availability  of  existing  remedies.  On  5 
January  1993,  construction  crews  unearthed  World  War  I  munitions 
in  the  Spring  Valley  neighborhood  of  D.C.,  in  the  area  of  fonner 
Army  posts,  Camp  American  University  and  Cemp  Leach.  Those 
installations  were  used  during  World  War  I  to  conduct  chemical 
warfare,  research,  development,  testing  and  training.  Pursuant 
to  an  emergency  CERCLA  removal  action,  141  intact  munitions  were 
moved  from  the  area.  The  Army  is  continuing  its  remedial 
activities  throughout  the  Spring  Valley  area  by  conducting  a 
number  of  tests  to  determine  if  additional  munitions  remain  in 
the  area.  The  Army  is  utilizing  a  contractor,  EOD  Technologies, 
to  conduct  these  tests.  While  not  technically  a  "cleanup 
contractor",  EOD  Technologies  may  be  conducting  intrusive  testing 
on  individual  homeowners  lots  throughout  the  Spring  Valley  area. 
The  homeowners  in  Spring  Valley  expressed  great  concern  about 
their  ability  to  recover  damages  from  the  United  States  under  the 
Federal  Torts  Claims  Act  (FTCA)  in  the  event  of  contractor 
negligence.  In  attempting  to  secure  rights  of  entry  to  allow  the 
Army  to  enter  the  property  of  homeowners  in  the  area  to  conduct 
these  tests,  the  Army  determined  it  was  in  the  Army's  and  the 
public's  best  interest  to  insure  our  contractor  carried  adequate 
insurance.  Since  the  FUDS  site  was  not  on  the  National  Priority 
List  (NPL)  and  Phase  II  of  our  operations  were  not  technically  a 
removal,  Section  119  of  CERCLA  was  not  available  to  provide 
indemnification.  In  addition,  consistent  with  the  discussion 
above,  P.L.  85-804  does  not  clearly  provide  authority  to 
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indemnify  our  contractor  at  this  former  Army  site.  Because  of 
the  high  cost  of  insurance,  in  my  opinion,  the  Army  could  have 
concluded  that  indemnification  was  appropriate  for  our  contractor 
if  that  option  had  clearly  been  available.  This  case  highlights 
that  in  unusual  cases  there  may  be  a  public  interest  in  issues 
such  as  indemnification  and  the  availability  of  remedies  in  the 
event  of  accidents  that  goes  beyond  the  more  narrow  question  of 
obtaining  the  minimum  number  of  adequate  contractors. 

5.  In  addition  to  the  need  for  indemnification  to  insure 
adequate  competition,  the  27  March  Draft  should  discuss  the  need 
for  indemnification  to  support  the  future  use  of  accelerated 
cleanups  and  the  use  of  innovative  technology.  One  of  the 
existing  authorities  for  indemnification  cited  in  the  27  March 
Draft  is  10  U.S.C.  2354  which  provides  indemnification  authority 
for  extremely  hazardous  R&D.  That  authority  merits  some 
additional  discussion.  The  Office  of  Federal  Facility 
Enforcement,  EPA  has  a  Ten-Point  Strategic  Plan  for  Federal 
facilities.  Two  of  the  ten-points  are  Accelerating  Cleanup  and 
Developing  Innovative  Technology  during  federal  facility 
remediation.  In  my  opinion,  the  27  March  Draft  should  evaluate 
the  adequacy  of  the  existing  authority  to  meet  these  future  needs 
of  DOD  to  engage  in  innovative  activities. 

6.  Finally,  I  have  enclosed  a  copy  of  the  10th  Circuit  decision 
in  Daigle  v.  Shell  Oil.  The  case  involves  a  toxic  tort  suit 
against  the  United  States  and  Shell  Oil  by  a  group  of  individuals 
who  reside  near  Rocky  Mountain  Arsenal  in  Colorado.  Plaintiffs 
contended  that  they  suffered  personal  injury  and  property  damage 
as  a  result  of  airborne  pollutants  released  during  the  Arsenal 
cleanup  by  Shell  md  the  United  States.  Specifically  the  suit 
focused  on  the  remediation  of  Basin  F,  an  area  used  to  impound 
hazardous  waste  generated  on  the  Arsenal.  In  the  process  of 
exposing  soils  and  sludges  which  had  been  covered  by  hazardous 
liquids,  strong  odors  developed  and  blew  over  the  plaintiff's 
homes.  The  plaintiff's  sought  CERCLA  response  costs  for  medical 
monitoring,  as  well  as  damage  claims  under  tort  theories 
including  strict  liability.  The  tort  claims  against  the  United 
States  have  been  dismissed  based  on  the  "discretionary  function 
exception"  to  the  FTCA  and  the  10th  Circuit  held  that  medical 
monitoring  was  not  a  proper  response  cost  under  CERCLA.  The  suit 
continues  with  Shell  as  the  remaining  defendant.  The  government 
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SUBJECT:  Review  of  27  March  Draft 


contractor  was  not  sued  in  this  case  but  the  case  is  illustrative 
of  the  risks  that  could  be  associated  with  complex  Federal 
cleanups . 


Ends 
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MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  (ENVIRONMENT) 

OFFICE  OF  THE  ASSISTANT  SECRETARY  OF  DEFENSE 
(PROUCTION  AND  LOGISTICS) 

SUBJECT:  Report  on  Idmenif icaticn  of  Contractors  Performing 

Environmental  Restoration  (Your  Memo,  January  8,  1993) 
-  INFORMATION  MEMORANDUM 

Reference  question  6  of  subject  memorandum.  In  the  time 
frame  indicated  (April  1,  1992  through  November  30,  1992)  the  Ai 
Force  awarded  no  response  action  contracts  greater  than 
$5,000,000.  My  POC  is  LTC  Fink,  (202)  697-9297. 


GARY  D.  VEST* 

Deputy  Assistant  Secretary  of  the  Air  Force 
(Environment,  Safety  and  Occupational  Health) 


1.  In  response  to  your  request,  we  provide  the  following  ooBBents 
to  the  strawnan  "Indemnification  of  Contractors  Performing 
Environment  Sestoration" . 

a.  In  our  opinion,  Congracs  has  not  ashed  the  proper 
questions  in  order  to  adequately  determine  whether  a  need  for 
additional  authority  for  indeanification  exists.  The  fact  that 
thus  far  ve  have  been  able  to  obtain  adeqxMte  eeapetitien  for  eur 
contracts  without  providing  indennification,  does  not  necessarily 
indicate  there  is  no  need  to  indemnify  cur  contractors  against  the 
liabilities  they  may  incur  as  a  result  of  contract  performance. 
The  facts  eeem  to  indicate  that  the  pressures  of  the  marscetplaee 
fore*  industry  to  ooapate  and  perform  in  situations  that  place  them 
in  a  position  where  they  are  compelled  to  accept  unreasonable 
financial  risxs. 

b.  Additionally,  the  lack  of  litigation  involving  federal 
remedial  action  contractors  Is  not  an  adequate  indicator  to  make 
the  determination  that  the  contractors  will  not  be  involved  future 
litigation.  As  the  subject  paper  indicates,  ve  have  just  beg^m  the 
actual  rsBedlation  offorta,  whera  the  graatast  liabilities  exist, 
specifically  the  "long  tail"  liability  that  can  occur  long  after 
the  effort  has  been  completed. 

c.  From  our  perspective,  the  existing  indemnification 
authorities  ars  inadequate.  Public  Lav  85-804  haa  limited 
application,  in  that  the  particular  effort  must  "facilitats  the 
national  defense”  and  the  activity  must  be  defined  as  "unusually 
hazardous  or  nuclear".  In  addition  the  usage  is  in  retrospect 
because,  in  accordance  with  the  Federal  Acquisition  Regulation 
(FAS)  50.403,  a  contract  must  be  in  place  before  the  contractor  can 
request  indennification.  Then,  only  the  secretary  of  the  Air  Force 
may  approve  the  request  if  he  determines  the  facts  meet  the 
criteria  set  forth  la  the  PAR.  ^en  the  Government  awards  the 
ccn tract,  the  contractor  and  the  contract inq  agency  have  no 
assurance  that  indemnification  under  Public  Lav  85-804  will  be 
granted. 


d.  Indemnification  pursuant  to  the  comprehensive 
Environmental  Response,  Compenaation,  and  Liability  Acc  or  19S0 
(CSRCLA) ,  section  119,  is  limited  to  response  action  activities  at 
an  NPL  or  removal  action  site.  We  will  not  be  able  to  provide 
indeanification  \inder  CERCLa  $  119  et  non-NPL  sites  or  for  non- 


CERCLA  contaminants,  such  as  petroleum.  In  addition  the 
application  of  indemnification  pursuant  to  CERCLA  is  ambiguous 
because  the  federal  agencies,  other  than  EFA,  do  not  have 
implementing  regulations.  Also  no  empirical  data  exists  to 
detenine  its  adequacy. 

e.  The  indemnification  available  pursuant  to  10  U.S.C.  S 
2394,  "Contracts:  indennif ieation  previsions",  is  limited  to 
contracts  that  are  for  research  or  development.  Remedial  action 
contracts  are  not  considered  research  and  development  efforts. 

f .  For  the  reasons  stated  above,  we  believe  legislation  that 
specifically  authorizes  indemnification  for  contractors  performing 
remedial  action  contracts  is  necessary,  we  are  not  advocating  that 
contractor  negligence  ^  covered,  only  nonnegligent  performance  for 
which  adequate,  cost-effective,  insurance  Is  net  available,  to 
include  coverage  for  strict  liability,  liability  to  third  parties, 
and  long  term  liability.  We  are  prspering  to  issue  a  request  for 
proposal  (SFP)  for  our  largest  environmental  remedial  action 
efforts,  which  we  anticipate  will  result  in  a  total  of  $l.l  billion 
in  contracts  a%rarded.  Nearly  half  of  contractors  who  responded 
with  comments  on  the  draft  RF?  expraseed  concern  over  the  lack  of 
indemnification  and  thought  ve  should  include  soma  sort  of 
indemnification,  or  risk  sharing,  we  agree,  but  at  this  time  we 
ars  unaware  of  an  authority  that  will  grant  us  indemnification  that 
we- can  Includir/ in  our  WPi- ■ 
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MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  OF  THE  ARMY 

(ENVIRONMENT,  SAFETY  AND  OCCUPATIONAL  HEALTH), 
OASA  (IL&E) 

DEPUTY  ASSISTANT  SECRETARY  OF  THE  NAVY 
(ENVIRONMENT  AND  SAFETY),  OASN  (IfcE) 

DEPUTY  ASSISTANT  SECRETARY  OF  THE  AIR  FORCE 

(ENVIRONMENT,  SAFETY  AND  OCCUPATIONAL  HEALTH) , 
SAF/MI 

DIRECTOR,  DEFENSE  LOGISTICS  AGENCY  (DLA-W) 


SUBJECT:  Report  on  Indemnification  of  Contractors  Performing 
Environmental  Restoration 


We  have  been  wor)cing  with  your  staff  and  representatives  of 
the  Environmental  Protection  Agency,  Department  of  Justice, 
Department  of  Energy,  and  the  Office  of  General  Counsel  in 
preparing  a  report  to  Congress  as  required  by  section  332  of  the 
Fiscal  Year  1993  National  Defense  Authorization  Act  (Public  Law 
102-484)  .  The  previously  established  indemnification  worJc  group 
reconvened  on  November  30  and  met  again  on  December  15,  1992. 

The  next  meeting  is  scheduled  for  January  21,  1993,  at  10:00  a.m. 
in  my  conference  room. 

We  have  sent  a  letter«.to  nine  contractor  and  environmental 
associations  for  information  which  they  would  be  in  a  position  to 
provide  (Attachment  1) .  In  order  to  complete  the  report, 
however,  we  need  information  about  the  department's  recent 
experience.  Please  respond  to  the  information  request  of 
Attachment  (2)  no  later  than  February  16,  1993.  If  you  have  any 
other  information  that  we  should  consider  in  preparing  the 
report,  please  provide  that  as  well. 

ThanX  you  for  your  support  to  date.  My  point  of  contact  is 
Dr.  S.  Ling  at  (703)  695-83S5. 


^omas  E.  Baca 

Deputy  Assistant  Secretary  of  Defense 
(Environment) 


Attachments 
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OFFICE  OF  THE  ASSISTANT  SECRETARY  OF  DEFENSE  ^ 


WASHINGTON.  DC  20301 -GOOD 
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u\p^ 

DEC  22 1992^ 


Lawrence  F.  Skibbie^  Lt.  General,  USA (Ret.) 
President,  American  Defense  Preparedness  Association 
2101  Wilson  Blvd,  Suite  400 
Arlington,  VA  22201-3061 


Dear  (General  Skibbie: 

The  Department  of  Defense  is  preparing  a  report  to  Congress 
on  indemnification  of  contractors  performing  environmental 
restoration.  The  report  is  required  by  section  332  of  the  Fiscal 
Year  1993  National  Defense  Authorization  Act  (Public  Law 
102-484)  . 


To  make  our  report  as  accurate  as  possible#  we  would  like  to 
consider  any  factual  information  you  may  have  on  the  following 
aspects  of  environmental  restoration  contracting; 

(1)  The  extent  to  which  contractors  performing 
environmental  restoration  work  at  Federal,  state  and. private 
sites  have  actually  been  exposed  to,  or  involved  in,  litigation, 
claims,  and  liability  related  to  this  work  since  1960. 

(2)  The  type  and  extent  of  indemnification  currently 
provided  by  Federal  or  state  agencies,  or  private  entities  for 
environmental  restoration  work. 

(3)  The  availability,  coverage,  cost  and  type  of 
insurance  commercially  available  to  environmental  restoration 
contractors. 

If  you  provided  documented  information  to  this  office  or  in 
public  hearings  in  the  past,  you  may  just  reference  them.  We 
would  also  like  to  consider  any  new  factual  information  that 
updates  or  quantifies  the  previously  provided  information. 

Your  response  is  strictly  voluntary,  and  must  be.  at  no  cost 
to  the  government.  If  you  wish  to  contribute  any  information  on 
these  issues  for  our  consideration,  we  request  your  response  by 
February  1,  1993.  My  point  of  contact  is  Dr.  S.  Ling  at 
703-695-8355. 


Sincerely, 

A**— 

Thomas  C.  Baca 

Deputy  Assistant  Secretary  of  Defense 
(Environment) 


ATTACHMENT  1 


1.  All  approved  or  pending  uses  by  your  department  of  Public  Law 
85-804  authority,  10  U.S.C.  2354  authority,  or  CERCLA  section  119 
authority  to  indemnify  environmental  restoration  contractors. 

2.  The  extent  to  which  environmental  restoration  contractors  at 
your  installations  and  sites  have  been  exposed  to  litigation, 
claims,  or  liability  related  to  such  environmental  restoration 
work  since  1980. 

3 .  Any  instances  where  your  department  has  reimbursed 
environmental  restoration  contractors  on  cost -reimbursement 
contracts  for  liabilities  to  third  parties  related  to  the 
environmental  restoration  work. 

4 .  Any  instances  where  your  department  was  unable  to  award  a 
contract  for  environmental  restoration  work  due  to  the  lack  of 
adequate  competition  or  qualified  contractors. 

5.  Your  views  as  to  whether  additional  indemnification  authority 
is  necessary  to  ensure  adequate  competition  and  qualified 
contractors  for  environmental  restoration  contractors. 

If  your  replies  to  any  of  the  questions  above  are  affirmative, 
please  identify  a  point  of  contact  so  we  may  obtain  additional 
information. 

In  addition,  for  response  action  contracts  greater  than  $5 
million  awarded  between  April  1  and  November  30,  1992,  provide 
contract  number,  title,  award  amount  and  name  of  winning 
contractor,  name  of  all  other  qualified  bidders  and  their 
respective  bids.  (Response  to  this  question  only  may  be 
submitted  on  March  15,  1993. 
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DEPARTMENT  OF  THE  NAVY 

NAVAL  FACILITtCS  CNGINCCniNa  COMMAND 
200  STOVALL  STRCer 
ALEXANDRIA.  VA  22332  2300 

024B 

12  February  93 


From:  Commander >  Naval  Facilities  Engineering  Command 
To:  Deputy  Assistant  Secretary  of  Defense  (Environment) 

Subj:  DATA  FOR  REPORT  ON  INDEMNIFICATION  OF  CONTRACTORS 

PERFORMING  ENVIRONMENTAL  RESTORATION 

Ref:  (a)  ODASD(E)  Itr  dated  8  January  93 

(b)  FAR  5.403(a),  Requests  from  Members  of  Congress 

(c)  Phoncon  between  Dr.  Ling  (ODASD(E))  and  Ms.  Jones 
(NAVFACENGCOM  Code  024B)  on  5  Feb  93 

End:  (1)  Listing  of  Response  Action  Contracts  Greater  than  $5 

Million 

1.  Reference  (a)  requested  our  response  to  an  information 
request  no  later  than  16  February  93.  The  following  information 
is  provided  in  response: 

a.  There  have  been  no  approved  or  pending  uses  by  the  U.S.  Naval 
Facilities  Engineering  Command  (NAVFACENGCOM)  of  Pxiblic  Law  85- 
804  authority,  10  U.S.C.  2354  authority,  or  CERCLA  section  119 
authority  to  indemnify  environmental  restoration  contractors. 

b.  No  environmental  restoration  contractors  at  NAVFACENGCOM 
sites  have  been  exposed  to  litigation,  claims,  or  liability 
related  to  such  environmental  restoration  work  since  1980. 

c.  There  have  been  no  instances  when  NAVFACENGCOM  has  reimbursed 
environmental  restoration  contractors  on  cost-reimbursement 
contracts  for  liabilities  to  third  parties  related  to  the 
environmental  restoration  work. 

d.  There  have  been  no  instances  in  which  NAVFACENGCOM  has  been 
unable  to  award  a  contract  for  environmental  restoration  work  due 
to  lack  of  adequate  competition  or  qualified  contractors. 

e.  Based  on  experience  to  date,  additional  indemnification 
authority  is  not  necessary  to  ensure  adequate  competition  and 
qualified  contractors  for  environmental  restoration  contracts. 

f.  In  accordance  with  reference  (b) ,  the  information  contained 
in  enclosure  (1)  is  business  confidential  information  which 
contains  a  listing  of  response  action  contracts  greater  than  $5 
million  awarded  between  1  April  and  30  November  92  and  the 
proposers.  As  such,  this  information  should  not  be  released 
without  the  consent  of  the  contracting  officer. 


8  March  93 


r 


MEMORANDUM 

Prom:  Commander,  Naval  Facilities  Engineering  Command 
To:  Office  of  the  Deputy  Assistant  Secretary  of  Defense, 

Environment,  Shun  Ling 

Subj;  COMMENTS  ON  STRAWMAN 

Ref:  (a)  ODASD(E)  fax  dtd  8  March  93 

1.  Reference  (a)  requested  our  input  on  the  strawman  for  the 
Remedial  Action  Contract  Indemnification  Workgroup.  In  paragraph 
three  of  (2),  you  noted  questions  on  seven  contracts.  The 
following  information  is  provided  in  response: 

N62467-88-C-0383  - 

Contract  closed  out.  Files  closed  out.  Bid  abstract  was  lost. 
N62474-89-C-7090  - 

Contract  procured  through  8(a)  small  business  procedures. 
N62477-89-C-0814  - 

Portion  of  work  under  MCON  construction  contract  done  by  the  MCON 
contractor.  Recommend  deleting  this  contract  from  the  list. 

N62477-90-C-0169  - 

FSC  Contract.  Delivery  Orders  totaling  $196,449  were  for  removal 
at  two  sites  under  this  contract.  Recommend  deleting  this 
contract  from  the  list. 

N62477-92-M-0067  - 

Small  Purchase  for  $7,100.  This  contract  does  not  fall  under 
competitive  procedures. 

N62477-92-M-0131  - 

Small  Purchase  for  $4,559.  This  contract  does  not  fall  under 
competitive  procedures. 

H62477-92-D-0082  - 

Sole  Source  Negotiation  for  $37,000. 

2.  In  paragraph  five  of  (2),  you  questioned  which  contracts  were 
for  remedial  design  or  rt.  '^dial  action.  All  the  contracts  in 
question  were  for  remedial  action.  Due  to  discussions  with 
0DASD(E}  staff,  our  first  data  submission  in  1992  specifically 
excludeu  professional  architect -engineer  services.  However,  our 
data  request  submission  in  1993,  at  your  direction,  pertained  to 
both  professional  and  non-professional  services;  only  three 
contracts  greater  than  $5  million  were  pertinent.  These 
contracts  were  also  remedial  actions. 


PLSASZ  tZKD  AKY  RETURN  TRANSMISSIONS  TO  (703)  325-01S9 


b)  Amount  for  actual  site  remediation  (including  amounts  expended 
in  prior  years)  rather  than  studies,  expressed  in  dollars  and  as 
a  percentage  of  total  dollars  for  work  currently  underway. 


Answer:  Site  remediation  for  TY92  and  prior  is  $163  million. 
Since  this  figure  includes  expenditures  as  well  as  work- in-progress 
it  should  be  expressed  as  a  percentage  of  work  underway  plus  prior 
year  expenditures.  It  is  20%  of  all  work. 

c)  Projected  amount  of  future  work,  expressed  as  a  ratio  to  total 
dollars  for  all  work  currently  underway. 

Answer:  As  reported  in  the  DOD  Installation  Restoration  Program 
Cost  Estimate  report  of  September  1991,  Navy's  estimated  cost  of 
future  work  is  $2.9  billion.  Ratio  is  2900:361. 

d)  Amount  of  actual  site  remediation  currently  underway  and 
associated  with  base  closure  activities,  expressed  as  a  percentage 
of  total  dollars  for  all  work  currently  underway. 

Answer:  The  amount  of  site  remediation  associated  with  base 
closure  is  $5.1  million  for  Base  Closure  I  and  II.  This  would  be 
1%  of  the  total  work  underway. 

e)  Projected  amount  of  future  work  associated  with  base  closure 
activities  expressed  as  a  percentage  of  total  dollars  for  all  work 
currently  underway. 

Answer:  The  projected  amount  of  future  work  for  environmental  in 
the  Base  Closure  Budgets  is  $26  million  under  Base  Closure  I  and 
$177  million  under  Base  Closure  II.  These  figures  include  the  cost 
of  environmental  restoration,  compliance  and  planning.  This  would 
be  7%  of  the  projected  amount  of  future  work  in  DERA. 

5.  Please  provide  a  list  of  between  five  and  ten  contractors  that 
you  consider  to  be  "leading"  remedial  action  contractors  who  do  or 
have  done  work  for  DOD  or  EPA,  or  who  you  have  reason  to  believe 
does  a  significant  amount  of  remedial  work  for  persons  other  than 
the  Federal  agencies,  and  indicate  for  each  contractor  listed  (a) 
the  basis  for  inclusion  in  the  list,  (b)  the  dollar  amount  of 
remedial  contract  work  the  contractor  is  now  performing  for  your 
Service,  (c)  the  percent  this  is  of  all  remedial  contract  work  now 
being  performed  for  your  Service,  (d)  the  total  dollar  amount  of 
work  that  has  been  performed  by  this  contractor,  (e)  the  percent 
this  is  of  all  remedial  contract  work  that  has  been  performed  for 
your  Service,  and  (f)  whether  the  contractor  engages  solely  or 
principally  in  RI/FS  work,  in  RD/RA  work,  or  in  both. 

Answer:  Enclosure  (4)  contains  construction  contractor  performance 
evaluations  obtained  through  CCASS  for  those  contractors  whose 
ratings  were  available.  This  Command  can  only  comment  on  the 
qualification  of  the  awardee.  Awardees  are  scrutinized  in 
accordance  with  FAR  Subpart  9.104  which  states,  "To  be  determined 
responsible,  a  prospective  contractor  must  - 


Answer:  Section  336  of  the  FY92/93  DOD  Authorization  Act  codified 
a  change  to  10  U.S.C.  2701  that,  in  general,  provides  for  a  surety 
the  same  standard  of  liability  (or  indemnification)  as  applies  to 
its  principal  in  direct  contracts  for  response  actions  under  the 
DERP.  Since  the  application  of  the  law  applies  only  to  sureties 
for  DOD  contracts  under  the  DERP,  its  implementation  is  appropriate 
in  the  DFARS  and  no  FAR  coverage  is  required.  A  recommended  change 
to  the  DFARS  would  alert  contracting  officers  to  the  limits  on  the 
surety's  liability  in  the  event  of  default  or  third  party  liability 
claims.  It  would  also  highlight  the  differences  of  Miller  Act 
coverage  applicable  to  other  construction  contracts. 

In  addition,  DOD  has  reduced  the  magnitude  of  the  individual 
bonds  by  requiring  bonds  only  for  construction  activities  under  the 
contract,  rather  than  for  100%  of  the  contract  amount  as  was 
previously  the  case.  Also,  our  eight  remedial  action  contracts  in 
the  aggregate  amount  of  $150  million  awarded  out  of  our  Naval 
Facilities  Contracts  Office,  Pt.  Hueneme,  CA,  are  cost  reimbursable 
and  thus  do  not  require  bonds. 

Testimony  from  Thomas  Baca,  Deputy  Assistant  Secretary  of 
Defense  (Environment) ,  states  that  "individual  bonds  in  the  amount 
of  $5  million  or  less  do  appear  to  be  available  without  much 
difficulty.  For  bonds  in  the  $5-10  million  range,  availability 
depends  on  the  specific  circumstances  such  as  perception  or  risk 
and  past  history  dealings  between  the  contractor  and  the  surety. 
Surety  bonds  for  amounts  greater  than  $10  million  might  still  be 
a  problem  for  contractors.  Contracting  officers  have  been 
monitoring  this  area.  By  closely  defining  the  scope  of  bond 
coverage  required  DOD  has  been  able  to  avoid  a  problem."  Mr.  Baca 
also  announced  on  10  March  1992  that  DOD  would  provide  the  House 
Armed  Services  Committee  a  plan  for  a  test  program  to  address 
industry  concern  within  90  days. 

10.  Provide  an  alphabetized  list  of  all  contractors  who  met  DOD's 
criteria  for  eligibility  to  compete  for  cleanup  contracts  and  who 
submitted  bids  for  such  contracts  in  FY  1991  and  FY  1992.  Provide 
an  alphabetized  list  of  all  contractors,  generally  considered 
qualified  to  compete  for  cleanup  contracts  and  "well-regarded"  in 
the  industry  who  have  stated  to  DOD  that  because  of  the  risk  they 
will  not  compete  for  DOD  cleanup  contracts.  Provide  an 
alphabetized  list  of  those  contracts  bidding  on  cleanup  contracts 
awarded  by  your  Service  in  FY  1991  or  1992  whom  you  would 
characterize  as  being  "well-regarded"  in  the  industry. 

Answer:  NAVFACENGCOM  uses  Brooks  Act  selection  for  Architect- 
Engineer  (A-E)  contracts  such  as  the  Comprehensive  Long  Term 
Environmental  Action,  Navy,  "CLEAN"  contract  to  procure  the  study 
and  design  phases  of  environmental  restoration  projects  and 
competitive  selection  for  standard  construction  or  services 
contracts  for  the  actual  remediation  phase. 

The  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  of  1980  (CERCLA) ,  as  amended  through  P.L.  99-499, 
October  17,  1986,  requires  that  response  action  contractors. .. "for 
program  management,  construction  management,  architectural  and 
engineering,  surveying  and  mapping,  and  related  services  shall  be 


Thorne  Environmental 
United  Equipment,  Inc. 
Waste  Abatement  Technology 
Waste-Tron 
Woodington  Corp. 
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LIST  OF  CONTRACTS  LET  TO  DATE 


CONTRACT  NUMBER 
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13 
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10 
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MEMORANDUM  FOR  DEPUTY  UNDER  SECRETARY  (ENVIRONMENTAL  SECURITY) 

OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 
(ACQUISITION) 


SUBJECT:  Report  on  Indemnification  of  Contractors  Performing 

Environmental  Restoration  (Yotir  Memo,  January  8,  1993) 

-  INFORMATION  MEMORANDUM 

Attached  is  our  response  to  your  request  for  information 
regarding  Air  Force  experience  with  response  action  contractors 
and  indemnification.  While  there  appears  to  be  adequate 
participation  in  the  competitive  contracting  process  for 
restoration  contracts,  I  am  concerned  that  there  are  hidden  costs 
the  government  is  paying  as  a  consequence  of  lack  of 
indemnification.  Although,  it  has  been  impossible  to  date  to 
detail  these  costs  and  any  test  contracting  program  would  be  prone 
to  artificial  influences,  I  believe  it  would  be  prudent  to  provide 
indemnification  for  long  term  contractor  liability  due  to  changing 
legal  and  environmental  standards. 

Provided  at  Attachment  2  is  a  listing  of  contract  actions 
that  exceeded  $5  million.  These  contracts  are  Indefinite  Delivery 
Indefinite  Quantity  (IDIQ)  contracts.  The  selection  of  the 
winning  contractor  was  based  primarily  on  technical  capabilities 
of  the  company  to  meet  the  required  tasks,  rather  than  a  specific 
contract  bid.  I  have  not  included  a  list  of  all  contract 
respondents . 

Any  questions  concerning  this  response  should  be  addressed  to 
my  POC,  Lt  Col  Fink,  (703)  697-9297. 


Deputy(^sistant  Secretary  of  the  Air  Force 
(Environment,  Safety  emd  Occupational  Health) 


2  Attachments 

1 .  Air  Force  Responses  to  Indemnification  Questions 

2.  Contract  Actions  Exceeding  $5M 


At<!h  2 


Xi  u 


General  Response  to  Reviewers 


Please  review  this  2*7  March  1993  Draft  and  FAX  conuaents  to 
703-697-7548  or  expreaa  mail  than  to  me  to  arrive  at  DA£D(E),  400 
Arnv  Navy  Drive,  Suite  206.  Arlington,  V3l,  22202  pu  COB  5  April 
1993.  If  any  of  you  have  more  factual  information  to  add  or  can 
collect  from  within  your  orqanigation  or  private  sector  contacts, 
such  as  how  PKPs  address  indeamification  of  environaental 
restoration  contractors,  please  solicit  the  data  and  forvard  to  me. 
The  Hill  staffers  are  very  much  interested  in  this  subject. 

Thanks  for  vour  quick  turn  around  on  this  revieir. 


Thanks  for  your  reviews  on  the  "Strawaman”.  They  really 
eiped.  As  you  can  see  frora  the  copies  of  the  ccnmentsr  the 
cr-T.ents  reflect  the  perspective  of  the  reviewers.  Sc.'re  notes  on 
.my  approach  may  help  explain  why  I  wrote  and  formatted  the  report 
as  is* 

o  1  consider  the  audience  to  be  the  Congress  with  the 
likelihood  that  the  members  of  Congress  may  only  have  time  to 
read  the  executive  summary  and  the  conclusions. 

0  I  believe  the  staffers  will  be  the  ones  to  review  the 
report  in  detail  and  therefore  wrote  and  formatted  it  based  on 
what  I  understood  to  be  their  needs  from  meetings  with  them, 
oo  They  wanted  as  much  factual  information  as  possible, 
oo  They  wanted  to  know  the  process  we  used,  therefore, 
the  short  description  of  the  methodology. 

o  Some  commentors  believed  I  was  giving  too  much  space  to  the 
cdr.tractors'  views.  However,  the  contractors  have  beer, 
promulgating  their  views  for  quite  a  while  in  particular  their 
lis’t  of  cases.  I  have  heard  many  of  the  goverrm:er.t 
participants  say  the  cases  are  not  relevant.  However,  I  have 
not  seen  this  position  in  writings  to  Congress.  I  cens-dered 
it  importa.nt  to  discuss  those  that  had  close  relevance  and  to 
dismiss  the  ones  that  were  really  stretching  the  point.  I 
could  have  just  said  here  they  are  in  attachment  xxx  with  no 
ooRLTienting.  However,  this  missed  the  requirement  to  "review 
and  report . " 

o  Initial  plans  had  been  to  just  answer  the  questions. 
However,  Dr.  Burman  of  OME  did  not  consider  it  appropriate  to 
avoid  issues.  Therefore  if  we  did  not  fully  agree  with 
positions  presented  we  did  state  our  views. 

o  How  much  to  include  as  attachments  was  also  an  issue.  The 
sense  I  got  from  the  staffers  is  they  want  the  "information,  " 
not  just  our  review  and  comments  on  the  "information." 

o  An  attempt  has  been  made  to  judiciously  balance  both  the 
government  information  and  the  private  sector  information. 


DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  ASSISTANT  SECRETARY 
WASHINGTON.  DC  20310-0110 

MAY  M  1993 

MEMORANDUM  FOR  DEPUTY  UNDER  SECRETARY  OF  DEFENSE 

(ENVIRONMENT) 

SUBJECT:  Report  on  Indemnification  of  Contractors 
Performing  Environmental  Restoration 


In  response  to  your  memorandum  of  January  8,  1993, 
on  this  subject,  the  Army  has  not  had  difficulty  in 
awarding  environmental  restoration  contracts  due  to  a 
lack  of  competition  or  qualified  contractors.  Aii-hnugh 
there  are  some  indications,  that  indemnification  of  our 
jresponse  action  contractors  mayjbe~varranrea  in  trie  - 

future ,  additional~rndemnif icationTauthority  'does  not 
appear  necessary  to  ensure  adequate  competition  from 
qualified  contractors  for  environmental  restoration 
contracts  at  this  time. 

In  response  to  your  specific  questions:  (I)  There 
have  been  no  approved  or  pending  uses  by  the  Army  of 
Public  Law  85-804  authority  or  10  U.S.C.  2354  authority 
to  indemnify  environmental  restoration  contractors  for 
efforts  under  the  Defense  Environmental  Restoration 
Program  (DERP) .  (2)  No  Army  contractor  has  provided 

notice  of  litigation  or  claims  action  initiated  against 
them  arising  from  efforts  performed  under  the  DERP,  and 
(3)  The  Army  has  not  reimbursed  remediation  contractors 
for  liabilities  to  third  parties.  The  responses  to 
questions  4  and  5  are  summarized  in  the  first  paragraph. 

A  summarization  of  response  action  contracts  awards 
greater  than  $5  million  awarded  between  1  Apr  and  30  Nov 
92  is  attached. 

The  point  of  contact  in  this  office  is  Mr.  Rick 
Newsome  at  extension  (703)  614-9531. 

Lewis  D.  Walker 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational  Health) 

OASA(I,L&E) 
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U.S.  AKMY  CORPS  OF  ENGINEERS 

DATA  FOR  REPORT  ON  INDEMNIFICATION  OF  CONTRACTORS  PERFORMING 

ENVIRONMENTAL  RESTORATION 


1.  There  have  been  no  approved  or  pending  uses  by  the  U.S.  Army 
Corps  of  Engineers  (USACE)  of  Public  Law  85-804  authority,  or  10 
United  States  Code  (U.S.C.)  2354  authority  to  indemnify 
environmental  restoration  contractors.  USACE  has  never  provided 
indemnification  on  Defense  Environmental  Restoration  Prograun 
(DERP)  projects.  However,  since  October  1989,  84  Superfund 
projects  were  placed  under  contract  for  EPA  by  USACE;  82  of  the 
projects  included  a  clause  which  indicates  that  CERCLA  119 
indemnification  may  be  available  subject  to  approval  by  EPA. 
Contract  information  prior  to  October  1989  is  not  readily 
available.  There  have  been  several  approved  85-804 
indemnification  requests  under  the  Chemical  Stockpile  Disposal 
Program;  however  for  the  purposes  of  this  report,  we  did  not 
consider  chemical  demilitarization  to  be  environmental 
restoration. 

2.  No  USACE  environmental  restoration  contractor  has  provided 
notice  of  litigation  or  claims  action  being  brought  against  it. 
However,  all  such  contractors  view  environmental  restoration  work 
as  exposing  them  to  potential  liability. 

3.  There  have  been  no  instances  when  the  U.S.  Army  Corps  of 
Engineers  has  reimbursed  environmental  restoration  contractors  on 
cost -reimbursement  contracts  for  liabilities  to  third  parties 
related  to  the  environmental  restoration  work. 

4.  There  have  been  no  instances  in  which  the  U.S.  Army  Corps  of 
Engineers  has  been  Unable  to  award  a  contract  for  environmental 
restoration  work  due  to  lack  of  adequate  competition  or  qualified 
contractors . 

5.  Under  present  market  conditions,  additional  indemnification 
authority  does  not  appear  necessary  to  ensure  adequate 
competition  from  qualified  contractors  for  environmental 
restoration  contracts.  Although  the  U.  S.  Army  Corps  of 
Engineers  has  experienced  adequate  competition  from  qualified 
contractors  for  environmental  restoration  contracts  under  its 
pro^am,  it  may  be  appropriate  to  establish  a  DOD  indemnification 
policy  which  would  be  implemented  should  market  conditions  become 
less  favorable. 

6.  Response  action  contracts  greater  than  $5  million  awarded 
between  April  1  and  November  30,  1992  are  provided  with  contract 
number,  title,  award  amount  and  name  of  winning  contractor,  and 
names  of  all  other  qualifTedTsTdaers  on  the  next  page. 


DEFENSE  LOGISTICS  AGENCY 
HEADQUARTERS 
CAMERON  STATION 
ALEXANDRIA.  VIRGINIA  2230A-6100 
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MEJOWNDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  (ENVIROMIENr) ,  QASD(P&L) 


SUBJECT;  Report  on  Indemnification  of  Contractors  Performing  Environmental 
Restc^ration 


We  have  had  no  instances  vihere  indemnification  has  become  an  issije  with  any 
cf  our  rrcponse  action  contractors.  Iherefore,  the  response  to  all  of  the 
questions  in  your  8  January  1993  raemorandun  is  negative. 

Our  point  of  contact  is  Mr.  Dennis  Lillo,  274-6124. 

/ yJAMES  E.  JENKIg^ 

L/ Colonel,  USA 
Staff  Director 

Installation  Services  and 
Environmental  Protection 


IN 

•trtKTo  DLA-W 


VtA  IRP  CONTRACT  AWMiOS 


C'Lm— 


Cl 


rk.'i  •:  1 7 


0 --O-i-s'i 


FAX  transmittal 


c. 


«  M  1 


'Mi 


Oa«i'*wwicv 


I  fmn 


j 


ZMPzTiyL 

MSA  ^|40  0f.9fr.rj 


X  QL/^-WS 


ocNCfUk  $ef^«:(s  AOMfNisiMAnoN 


Cu  i it  c-i 


o 

o 

o 

o 


ap> 


I 


& 


^  o 


i!  £• 

3 


5 

5- 


< 

V 


a  ^ 
s  ■» 
'iJ.S 


Is 

v>  « 


I 

n 


tv 

<v 

(V 

<v 

4 

:s 

«v 

fv 

v> 

?? 

k  ® 

f  CN 

z 

S 

1 

C 

o 

FV 

i 

(V 

fn 

is 

tj 

C 

1 

cv 

m 

>. 

3 

P 

m 

e 

cc 

1 

o 

v» 

1  s 

)?2 

i 

rt 

J> 

Apt 

n 

dl 


u 


I 

w 

l/> 

t 

s 

A 

tAJ 


•  > 


T 


a  T 


s 


iU 


ft 


Dl>  IRH  COIJinACI  AWARDS  1967 


10/22/93  11:23  ©912155973150 


S 


-  DEPT  H056 


®003 


October  22,  1993 


SUMMARY  OF  COMPETITIOH  WITHOUT  IHDEMMIFICATIOM  IN  rY93 

Contracts  Competed  bv  the  U.S.  Aray  Corps  of  Engineers f usage i 

Reffledlal  Design:  9  contracts  awarded,  $3.7  million  total  value 

Remedial  Action:  11  contracts  awarded, $100  million  total  value 

Largest  contract  awarded: 

Incineration  project,  value  of  S46M 

-  Second  largest  project: 

Groundwater  treatment,  value  of  S21M 


Contracts  Competed  by  the  U.S.  Environmental  Protection 
&.q9BgY(gPA) 

Remedial  Program  Support:  RAC  contract  -  ccrvvi^^c-.tc>  'til > 


Removal  Program  Support: 
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Appendix  3 

Agency  Comments  from  Working  Group  on  Draft  Report 


Contents 

IDepartment  of  Justice  Comments 

U.S.  Environmental  Protection  Agency  Comments 

Office  of  Management  and  Budget  Comments 


U.S.  Department  of  Justice 


JAxelrad  tenon 


Ufuhingion.  ZXC  2CSS0 


November  16,  1993 


Mr.  Earl  DeHart 
Chairman 

Inter-Agency  Indemnification 
Working  Group 

Office  of  the  Under  Secretary 
of  Defense 

Washington,  D.C.  20301-3000 
Decir  Mr.  DeHart: 

This  follows  your  November  15,  1993,  letter  which  responds 
to  my  November  10,  1993,  letter  to  Sherri  Goodmem,  Deputy  Under 
Secretary  of  Defense  for  Environmental  Security. 

It  is  not  at  all  feasible  to  provide  detailed  comments  on 
the  draft  furnished  to  us  on  November  4.  For  the  reasons  set 
forth  in  my  November  10,  letter,  I  again  suggest  that  sufficient 
time  be  provided  to  permit  prepeuration  and  review  of  our  comments 
upon  the  draft. 

A  cursory  exeunination  of  portions  of  the  draft  indicates 
that  additional  review  would  assist  in  meeting  your  goal  of 
completion  of  a  'balanced  euid  objective  submission.'  In  order  to 
assist  in  the  time  available,  we  provide  a  few  comments  below  by 
way  of  exeu&ple.  Zf  additional  time  were  permitted,  we  would  maUce 
more  detailed  and  complete  comments  emd  %rould  consult  with  other 
components  within  the  Depeurtment  of  Jiistice. 

Discussion  of  the  Federal  Ton^  cinimm  Act^s  Discretionary 
Function  Exception. 

At  pages  28  gas. ,  the  draft  Includes  a  discussion  of 
contractors'  concerns  reg2u:ding  the  discretioneury  function 
exception  to  the  Federal  Tort  Claims  Act  ('FTCA') .  The  draft 
summary  of  contractors'  concerns  is  full  and  complete.  The 


draft,  however,  does  not  place  these  concerns  in  the  context  of 
the  overall  baleince  struck  by  Congress  when  it  enacted  the  FTCA. 
The  FTCA  applies  to  all  kinds  of  activities  on  the  part  of 
federal  agencies  emd  their  employees.  The  exceptions  and 
exclusions  applicable  to  environmental  restoration  contractors 
are  no  different  from  the  exceptions  emd  exclusions  applicedsle 
across  the  board  to  all  persons  presenting  tort  claims  arising 
from  acts  or  omissions  of  federal  employees. 

We  are  concerned  that  unclear,  and  potentially  mislead 
language  is  used  in  the  draft.  For  instance,  at  page  28  the 
first  paragraph  states  that  the  exception  ^has  been  ineffective 
in  most  hazardous  waste  cases. ^  In  the  last  full  paragraph 
commencing  on  the  same  page,  the  draft  says  that  ^for  deunage 
claims  resulting  from  government  activities,  however.  Congress 
has  been  less  generous.^  Language  such  as  the  exeunples  provided 
(emphasis  supplied)  does  not  appear  to  be  a  necessary  part  of  the 
draft  nor  does  it  appear  to  be  ^balanced  and  objective.^ 

In  light  of  the  discussion  of  case  authorities,  it  might 
well  be  useful  to  the  Congress  to  include  cases  highlighting  the 
relationship  of  the  discretionary  function  exception  to  other 
provisions  of  the  FTCA  appliccQale  to  claims  related  to  those 
discussed  in  the  text.  See,  e.g..  Employers  Insurance  of  Wausau 
V.  United  States.  830  F.  Supp.  453  (N.D.  Ill.  1993)?  United 
States  V.  Wicolet.  Inc..  1987  U.S.  Dist.  LEXIS  5076  (E.D.  Pa., 
March  20,  1987).  Finally,  it  is  not  correct  to  suggest  that 
Daigle  v.  Shell  Oil,  cited  at  page  36,  ''is  an  example 
'  [d]emonstrating  the  difficulty  of  applying  the  Gaubert  rule 
.  .  .  .  Rather,  Daiale  illustrates  the  application  of  Gaubert . 
rather  than  the  "difficulty  of  applying"  the  Supreme  Court's 
ruling.  Moreover,  the  speculation  at  the  end  of  the  discussion, 
raises  more  questions  than  a  "balanced  aind  objective  submission" 
would  appropriately  include. 

The  text  of  the  report 

More  generally,  we  are  concerned  that  the  choice  of  lamguage 
in  the  report  is  not  always  "balanced  emd  objective."  By  way  of 
example  only,  the  first  two  sentences  in  the  paragraph  under  the 
heading  "Indemnification  Policies,"  on  page  vii,  could  be  revised 
as  follows: 

Indemnification  of  environmental  restoration 
contractors  is  very  much  the  exception  [fau: 
from  universal]  in  both  [either]  the  public 
[or]  and  private  sectors.  Most  federal 
agencies  do  not  [routinely]  provide 
indemnification,  although  some  on  occasion 
provide  limited  contractor  protection  through 
particular  contract  clauses.  Only  a  few 
states  provide  indemnification  for  their 
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envlronnen'tal  restoration  contractors.  Some 
states  [but  even  more]  provide  immunity. 

Words  added  are  in  bold;  deletions  are  bracketed.  We  believe 
that  the  entire  report  should  be  simlarly  reviewed  in  order  to 
avoid  skewing  the  report  unnecessarily. 

Very  truly  yours, 

JEFFREY  AXELRAD 
Director,  Torts  Brzmch 
Civil  Division 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON.  O.C.  20460 


NOV  I  7 

Mr .  Earl  DeHart 

Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Department  of  Defense 
The  Pentagon,  Rm  3E767 
Washington  D.C.  20301-3000 

Re:  Revised  Draft  "Report  to  Congress  on  the  Indemnification  of 
Contractors  Performing  Environmental  Restoration" 


OFFICE  OF 

SOLtO  WASTE  AND  EMERGENCY 
RESPONSE 


Dear  Mr .  DeHart : 


Thank  you  for  the  opportunity  to  comment  on  the  revised 
draft  of  the  Department  of  Defense  Indemnification  Report.  The 
report  reads  much  better  than  its  predecessor  and  has  more  useful 
information.  I  do  have  the  following  comments: 


•  The  executive  summary  and  Paragraph  1  state  that  CERCLA 
119  applies  to  contractors  carrying  out  remedial 
actions  (p.6).  This  should  read  "carrying  out  response 
actions".  CERCLA  119  is  not  limited  to  remedial 
actions  -  remedial  investigations  and  design  work  may 
also  be  indemnified  under  CERCLA  119  authority. 


•  In  the  exclusion  section.  Paragraph  1,  (p.7),  please 
add  that  RCRA  facilities  may  not  be  indemnified.  In 
addition,  it  should  be  clear  that  119(a)  provides  only 
Federal  strict  liability  protection,  not  protection 
from  State  laws. 


The  report  should  note  that  indemnification  costs, 
i.e.,  claim  payments,  are  subject  to  cost  recovery. 
These  recovered  costs  would  factor  into  any  cost 
benefit  emalysis  of  insurance  versus  indemnification. 

The  discussion  on  cost  reimbursement  contract  clauses 
that  offer  contractors  protection  should  be  expeuided. 

In  addition,  the  section  states  that  "DoD  might  have  an 
additional  foinn  of  protection..."  (emphasis  added). 
Other  instances  of  may  and  might  appear,  although  it  is 
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clear  that  the  use  of  contract  clauses  for 
indemnification  on  cost  reimbursement  contracts  is 
available.  We  agree  that  these  clauses  are  not 
preferable,  even  though  they  are  available. 

•  In  Paragraph  5,  (p.41),  the  discussion  on  the  Coast 
Guard's  use  of  119  states  that  there  is  a  conflict  in 
using  119  for  indemnification  due  to  the  prerequisite 
for  soliciting  without  indemnification  first.  EPA  does 
not  see  it  as  a  conflict,  rather  it  is  a  requirement 
that  limits  the  amount  of  indemnification  offered  by 
the  government.  It  is  likely  that  if  the  Coast  Guard 
needs  to  use  indemnification  provisions  it  will  be 
because  firms  will  not  work  without  it,  thereby  meeting 
the  "lack  of  competition  due  to  indemnification" 
requirement . 

•  The  discussion  in  Paragraph  8  centers  on  the  cost 
differences  between  offering  indemnification  and 
purchasing  insurance.  The  cost  of  offering 
indemnification  implies  an  unlimited  amount,  which  in 
EPA's  case  is  no  longer  true.  If  any  indemnification 
were  to  be  offered  in  the  future  it  would  be  limited  in 
some  way.  Limited  indemnification  should  be  reflected 
in  the  cost  benefit  discussion. 

•  Again  in  Paragraph  8,  (p.SO),  statements  are  made  that 
under  ideal  conditions  there  will  be  no  difference  in 
cost  to  the  government  in  indemnifying  contractors 
rather  than  purchasing  insurance.  Data  on  how  this 
conclusion  is  reached  should  be  presented  clearly.  The 
discussion  on  indemnification  versus  insurance  does  not 
support  the  conclusion.  If  the  government  purchased 
claims-made  insurance  policies  each  year  for  each  of 
its  contracts,  including  the  purchase  of  some  insurance 
to  cover  tail  periods,  the  price  would  be  high.  In 
comparison,  a  limited  indemnification  policy  that  had 
deductibles  amd  defined  terms  similar  to  insurance 
policies  would  be  more  cost  effective  as  profit  cuid 
fees  would  not  be  incurred  by  the  Government. 

•  Please  add  the  cost  of  insurance  purchased  by  firms  who 
do  not  receive  indemnification  into  the  cost  benefit 
section.  EPA  has  preliminary  information  that 
indicates  that  when  indemnification  is  not  offered  on 
cost  reimbursement  type  contracts,  firms  purchase 
insurauace  to  cover  their  risk.  These  insurance  costs 
are  am  allowable  cost  eligible  for  reimbursement  if 
they  are  found  to  be  fair  and  reasonaJale. 
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I  am  forwarding  my  copy  of  the  draft  document  with  annotated 
comments .  I  have  noted  some  areas  that  need  to  be  edited  to 
tighten  up  the  flow.  At  times  the  discussion  strays  from  the 
point,  resulting  in  confusion  to  the  reader. 

I  look  forward  to  reading  the  final  report.  This  report 
goes  a  long  way  towards  building  the  knowledge  base  on 
indemnification  of  environmental  response  contractors .  Please 
don't  hesitate  to  call  me  on  202-260-6674  if  you  have  any 
questions  or  need  a  point  clarified. 

Sincerely, 

Barbara  McDonough 


cc:  Tim  Fields 
Paul  Nadeau 
Ika  Joiner 
Carol  Cowgill 
Bill  Topping 


THE  UNDER  SECRETARY  OF  DEFENSE 
WASHINGTON.  DC  SOSOI-aoOO 


ACQUMHTION 


Hooortble  Ronald  V.  Deflams 
Chaintt^Onminineeoo  Anaed  Setvices 
Bbne  of  Rqieaenativea 
WadiiQgioo.DC  20515 

Dear  Mr.  Gbainnan: 
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TUs  report  on  tadennificMiaa  of  ooninckn 
perfantinf  cavifooineatil  reMondoo  ii  povided  to 
Oongreu  by  Ibe  Depvtmeot  of  Defense  (DoD)  in 
response  to  f  332  of  tbe  Nidonal  Defense  Anlborizt- 
tioo  ActforRaciI  Yev  1993.  Pub.  L.  102-484.  bwis 
developed  in  ginsutarion  with  ibe  Depstment  of 
Josiioe,  (be  Enviranmenul  l¥o(edra  ^|ency,  Ibe 
OflSoe  of  Minntemeiit  nd  BodgenU  wto  fedend 
Ugeocks.  It  is  bused  primarily  on  bo^onnudon  obtained 
Cram  diese  foveniment  ugeodes,  oontnctor  trade 
asaoctadons,  tbe  tosuranre  induscry,  and  private  parties 
performing  environmencal  restoratioa. 

DoD  bas  acsoess  to  ibiee  statutory  indemnificadon 
wtbarides:  Pub.  L.  85-804,  lOUSC  f  2354.  and 
Comptebensive  Enviroomental  Re^nnse,  Compensa- 
don.  and  Liability  Act  (CERCLA)  I  119.  In  addition, 
DoD's  general  contracting  antbority  permiu  tbe 
ioclutioa  of  certain  clauses  into  cost-reimbursement 
contracts  tbai  provide  some  environmental  restaration 
contracton  performing  srark  on  Dcd)  installations  with 
limited  babiliiy  protecdoo.  Tbe  use  of  these  indemni- 
ficadon  antboritks  or  contract  dauses  may  not  provide 
protecdoo  for  all  types  of  environmental  restoratioa 
contractors  or  contract  situaUons.  Many  enviroameoial 
restoradoo  coniractots  performing  work  at  sites  other 
than  National  Priorities  List  sites  and  some 
coostrucdoo  contractors  may  not  be  covered  under  tbe 
existing  protection  mechariisms.  Chapter  2  provides 
more  deoiled  btfonnadoo  on  these  indeomiftcation 
antborides  and  contract  clauses. 

The  data  from  tbe  DoD  oomponenis  indicate  there 
has  been  no  difBculty  in  obtaining  qualified  environ- 
meotal  restoradoo  contractors  without  offering 
indemnificadon.  Uuwttnyr1r1t~unc,lim'  if  tbere  arr- 

provideeww  ■!  ■  U«i«r  nnrt  In  HnT^  tan 


that  decline  to  bid  berf"«*  «»«* 
rcadco.  Baaed  on  tbe  dau  provided  by  tbe  DoD 
conqwoentSfc 


large  acquisitions 
cnrready  ader  way  may  provide  DoD  an  oppottunity 
to  belter  evaluate  the  issue  of  adequate  coinpetidoo. 
See  Ch^iter  3  for  more  detailed  taifonnadoo  on  tbe 
adequacy  of  compedtioo  for  DoD's  eaviroomeatal 
festoradoo  contracu. 
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or  on  actual 
■^'BtaviroomeatBl  reatatadoo  contractor,  has  been  found 
‘  liable  for  datau  for  ^Bnaages  br  ^enonal  iq)ary 
^  ‘lesulting  fiom  a  release  Ikom  ibaamdons  wade  site. 
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Babilides  and  msoristeri  f^ed  tjy  avkon- 

mental  restoradoo  coatiactoct.  ‘ 


'  Most  federal  agencies,  fadud^  Dc^,  Bo  not 
regularly  offer  statutory  Indenudficadoo  to ‘aviroo- 
mental  testorida  oontxacton.  How^,  some  federal 
agacies  do  provide  HmilBd  protecdoo  througb  ifaeir 
general  contracting  aotbority.  State  igeodes  have 
widdy  varying  pcacdces-  Bight  states  have  tademnified 
aviroomaial  lestoratkn  cootiactots  ander  state 
atbority  in  the  past,  ahbongb  at  least  one  state  no 
longer  offers  this  Indemnificmiao.  Fonriea  states 
provide  oootractots  with  bnmunity  tatber  dun  indein- 

.  A.!  —  liMPty  may  fciM, 


f. 


ivaie  party  bidemnificatkM  pricdoes  are 
diSicult  io  aaccrtain  DoD  received  infonnada  from 
17  aaqiar'  PRPt-  Abbougb  there  are  acepdnnt.  tois 
evidence  saggens  that  anst  private  patties  provide,  at 
most,  only  very  aaciow  iademaificadon  to  their 
enviroomeaal  restoradoo  contrartore.  See  Chapter  5 
for  more  detailed  tafatmadoo  m  the  indenmUicadoo 
pricdoes  of  federal  ageociee,  mate  agencies,  and 
private  parties.  See  Chapter?  for  more  detailed 
iafonnadoo  a  past  DoD  ladt— Wcadm  practices,  y.  f) 

Aiib  p/'P 

~  mmeaial  IntpelimM  lebi^  (EIL)  .  ' 

is  becoming  more  rnUdy  anOriile  ad  at 
more  leasoaUbk  prioes.  IMt  b  pmtkalariy 
tree  for  policies  fkai  ca  ake  advmaagt  it  balk-fme 
pricing  ^  covering  reveml  huge  eonttacb.  It  mgy 
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Mld-OMNnct  poHcki  «e  doe  ane  vthe  toaeoMd 
wfotioiiaf  pooferikaB  10  die  "oOTwiei  of  acak*  dutt 
9pici0y  iaiioct  tadk-cMe  OMti.  ElL  pikk$  «U1  do 
•ot  cover  dk  "km'ttil*  laMBdei  d«c  Hut  occor 
deqato  after  dk  policy  Is  vritka  and  ihe  prenioiiis 
paid.  TUr  b  perttailerly  kiporttk  k  the  coakxt  of 
caviRanaeakl  lekacatian  tecaok  aMsy  of  the  kealtb 
cfliBcis  dkt  OMy  occor  at  a  lenk  at  m  coviaoaaieDtal 
kkonaioo  are  aoi  cipeckd  to  aorfke  for  10  to 
30  yean.  See  Ckapier  6  fior  Bure  detailed  tofanoadao 
CB  EIL  iaaannoe  availahility.  covestfe.  aod  raks. 
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4aBk  See  Ch^xer  8  for  loore  detailed  infaraiatioa  oo 
ponibfc  jodemoificatioo  pcXicy  cottt  and  beoefltt. 
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_ Xhapter  I :  Introduction 


'^lis  iqxvt  OD  JndemnifiGttioa  of  oootticion 
pafanaing  eaviraaiiieaial  icttsaiioa  is  provided  (o 
Ooagrett  la  lapoose  lo  f  332  of  te  MWoiial  Defease 
Aodiorizadao  Act  forl^iod  Yew  19^3,  Rfe.  L.  102- 
484.  It  was  prepwed  by  the  Dqaannieat  of  Defease 
(DoD)  ia  coosaltation  with  a  jovemaeat  igoocy 
wosUag  group  consiiting  of  icpitaentativcs  ftom  the 
Depamseat  tf  Booty  (DoE).  itt  Deponmeat  of 
Jiato  <DoJ),  die  U.S.  EaviraBiiieotal  Rroiectioo 
Afeacy  (EPA).  aad  the  Office  of  Maasfcnieot  aad 
Budget  ((A4B).’  The  iqiort  is  based  primarily  oa 
lafonnatiao  from  the  woridng  group, 

oaotmetor  trade  associatioas,  the  iastirance  iadustry, 
and  private  parties  performing  eaviraomeaial 
Rstoraiioa.  Additional  information  was  obtained  from 
ooagressiooal  hearings,  Joonul  articles,  and  other 
paMidy  available  sources. 

The  body  of  the  report  is  organized  into  chapters 
that  oorrespoDd  to  the  eight  paragraphs  in  f  332.  With 
one  exception,  each  chapter  contains  the  response  to 
one  paragraph.  Because  paragraphs  (2)  and  (3)  are 
dosely  related  and  have  a  oammoo  response,  they  were 
answoed  together  in  a  single  chapter.  Thus,  there  are 
aeven  father  than  eight  chapters  following  this 
introdoctioo. 

Each  of  the  seven  chapters  has  a  similar  structure, 
oomposed  of  four  distina  ports.  Each  chapter  begins 
with  a  vertMUiffl  quoiatioo  of  the  paragraph  from  S  332 
that  the  chapter  addresses.  Next,  it  presenu  a  synopsis 
of  the  response  to  that  paragrapb,  which  can  ^  used  to 
gain  insight  into  the  response  without  reading  all  of 
the  details.  The  remainder  of  the  chapter  text  provides 
the  detailed  response  to  the  subject  paragraph.  Notes 
for  the  reqxmses  to  the  paragryhs  are  foind  at  the 
end  of  each  chapter. 

This  faMrodactioo  presenu  an  overview  of  the 
indrmnificatioo  issues  that  pertain  to  this  r^nrt.  It 
also  provides  pointers  to  the  chapier(s)  in  the  report 
ctiratniwg  Bore  detailed  infonnatioa  on  each  isw. 
Lastly,  it  presenu  some  basic  tennioology  and 
i  that  are  used  in  the  remrindisor^  rqxvt 
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ttis  .Bport,  are  daOMd  as  ji^pait/onimtw  arho  ate 
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\jOiviti6s  in  rwentioo  ndb. 

.  jBes.  Ihetefotc;.Amnciaei  4ha|u#eriatai  anviran- 
mental  restoratian  as  part  of  another  teciion,  anch  as 
"Twrtag  defense  tmilities,  me  not  oonsidrred  to  be 
anviroomental  restoration  oontractars,  per  ar.  Eaviron- 
mental  reatotatian  ooniiacton  perform  many  ^ipes  of 
work:  cnviranmenial  atnrtirt,  des^ 
nanqiortaiion.  .afecggei  dj^waaU  gpnd 
Different  categories  of  cavironmeaial 
amtractors  may  be  exposed  lo  4iffiereat  kinds  of 
Hahilities,  and  each  may  have  different  risk 
management  options  open  to  them,  > 


The  term  environmental  restorato  contractor  is 
brooder  than  letvoose  action  contractor  (RAC),  as  de¬ 
fined  in  the  Compreheasive  Bavtatpmeatal  Rt^xnse, 
Compensation,  mid  UahQiqr  Act  (iSRCLA).^  RAQt 
are  dtose  environmeaial  restoration  ooniiacton  that 
perform  weak  at  Nadoiul  ftiorities  List  (NFL)  sites  or 
perform  removal  actions  at  any  site.  Most  DdD 
enviroomeatal  restoratioo  is  pexfosmed  at  aon-NFL 
sites  and  includes  work  other  than  femoval  actions. 

Indemnificarioe  tt  an  agreement  rdteneby  one 
(the  United  States)  agrees  to  lehnbaxe  aaecond 
giarty  (the  environmeaial  restoration  cantractor)  for 
habiliiy  to  third  parties  or  enforcement  ogeodo  for 
damages  or^cleanup  cosu  that  seanh  ;fiRan  the 
oonixactor's  perforamooe  of  wodt  mider  contrart  to  the 
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[chapter  1:  Introduction 


pnblk  policy  oomkkniiaiis.  and  specific  indemni- 
flcaikaii 


WUk  tee  me  mumy  pravisioos  that  pennit 
the  fOvcnaacK't)  hntaanlfy  oontractocs  under  various 
of  these  authorities  is  not  the  only 
risk  shvtef  is  aOocMBd  In  govenuneat 
s.  Under  the  cost  principles  of 
FAR  part  31.  the  ooninciat's  liability  costs  can  also  he 
ntunpmisied  through  the  geneial  ooniracting  authority 
of  DoD,  In  the  extent  that  they  are  oonsidered 

The  question  at  the  cat  of  the 
indemnitotion  issue  is  *wbo  jms  fat  the  losses  and 
iii)nries  caused  hy  a  release  pm  a  DoD  site  during 
BviranineatBl  featoration?jaijnYhonmental  reriorafion 
concerned  that  they  will  be  liaMe  for 
nayinf  a  dbiaopottionately  larae  share  of  .this 
compensation,  even  though 
their  controL'*  Afla  all,  they  were  hired  to  clean  op  the 
tl^  had  no  nart  in  ■"  **** 

flnt  fdaoc^ke  governing  apr'lhe  other  hand,  is 


There  are  various  theories  of  liability  under  which 
data  may  be  asserted,  and  these  theories  apply  in 
varying  d^rees  to  eovironinental  restorafion  work. 
This  tBsensrioo  will  focus  on  liabilities  for  whkh 
indfiantfiration  may  be  appropriate.’  These  fall  into 
two  asain  cata>ries:  (I)  BaWty  for  CERCLA  deanup 
oorts.  and  (2)  HabiUiy  fat  petaonal  injury  and  property 
called  tort  lUbi^.  liability  for  CERCLA 
corti  la  generally  conirolled  by  federal  law. 
Le„  OERCLA.*  Liability  for  personal  injory  and 
property  damagf  is  gener^  controlled  by  state  law, 
and  thereftare  varies  rignifkaatly  fiom  state  to  state. 

UnbOHy.  CERCLA  imposM 
cosa  on  an  perao^ 
thlftif  too  any'of 
caieioties  arik  (1)  owner  or 
Hifikilify;  (2)  fodner  owner  or  operatot^lt 
(9  i  petaon  who  arranged  fcr' 
dl^ttatflliBmlta'soMCita  ai  a  Ikility,  knowa'as 
^  / 
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K. 


V  ‘ 
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a  generator,  or  (4)  transporters  who  selea  the  disposal 
facility,  including  the  federal  governmeoL  Strict 
liability  is  a  doctrine  that  imposes  liability  without 
regard  to  fault  This  means  that  a  contractor  subjea  to 
strict  liabiliQr  could  perform  flawlessly,  but  if  its  action 
caused  a  release  of  hazardous  waste  or  damage,  the 
oomractor  is  liable.  Chapter  4  provides  additional 
detail  about  CERCLA  cleaniq)  liabilities. 

Most  coutributors  of  materials  to  a  hazardous 
waste  site  have  been  held  to  be  "jointly  and  severally” 
liable  for  cleanup  costs.  This  means  that  the  claimant 
can  sue  any  of  tte  contributors  and  recover  the  entiie 
judgment  from  that  single  contributor.  That  oootributor 
can  then  sue  the  other  contributors  to  recover  their 
shares  of  the  judgment,  but  in  the  meantime,  the 
claimant  is  piud.  In  general,  courts  bold  defendants 
jointly  and  severally  liable  when  the  damage  caused  is 
difficalt  to  divide  among  the  defendants.  Recent 
Appeals  Court  decisious  put  the  automatic  application 
of  joint  and  several  liability  for  CERCLA  cleuup  costs 
into  question.  Chapter  4  provides  more  detail  on 
CERCLA  deanup  liability. 


Ptraoual  Ih|wy  oad  Property  Donaife 
UabOItj.  States  may  impose  either  a  strict  liability  or 
negligeoce  standard  for  personal  injury  and  property 
damage  (tort)  liabilities.  Cjeaerally,  if  a  state  court 
finds  that  the  activity  is  'ultrabazardous,*  then  strict 
liability  (liability  without  fault)  ^jpUes.  Courts  have 
varied  in  their  deteiminatioo  wfaete  hazardous  waste 
cleanup  is  oonsidered  an  'ultrabazardous”  activity.  If 
the  activi^  is  determined  not  to  be'  ultrabazardous, 
then  the  defendant  must  be  found  to  be  negligent  in 
order  to  be  liable  for  tort  damages. 

Negligence  is  defined  as  the  failure  to  exercise  due 
care.  Profeuioiial  negligence  imposes  a  slightly  higher 
standard,  Le.,  failure  to  comply  with  the  generally 
accepted  standards  of  the  industry.  Since  the 
enviroomenial  resioretioo  field  continues  to  develop  at 
a  rapid  rate,  it  is  difficult  to  define  professioQal 
standards  of  conduct  In  the  event  of  lidgation,  there  is 
also  a  possibility  that  the  "then  current”  standards, 
rather  than  those  in  place  wlien  the  activity  occuned, 
could  be  imposed.  (3iapter4  provides  additional 
iafaiiiiatioa  ou  tori  liabilities  and  bow  they  may  apply 
loeoviraiiineatal  restotatiao  oontracton. 


ro 


One  of  the  environmental  restoration  oontracton' 
Wajor  ooQoerns  is  that  the  federal  goverameot  may  be 
fiom  tort  liability  on  actions  for  which  both 


Indemnification  can  be  examined  from  at  least  four  perspectives: 
(1)  public  policy  considerations  (2)  cost  considerations  (3) 
contractor  performance,  and  (4)  contractor  considerations. 

Public  policy  considerations  ask  the  question  of  whether  it  is 
necessary  or  appropriate  for  the  general  taxpaying  public  to 
assume  the  financial  liabilities  for  environmental  restoration 
contractors'  business  decisions  and  actions.  Is  this  work  so 
unusually  hazardous  or  so  new  and  difficult  that  normal  business 
relationships  should  be  changed  to  shift  the  risk  to  the  US 
taxpayer?  Cost  considerations  are  difficult  to  quantify  and  are 
therefore  essentially  unknown.  What  is  known  is  that  providing 
indemnification  is  like  writing  a  blank  check  to  be  presented  to 
the  government  and  the  US  taxpayer  at  some  future  time.  This 
open  ended  commitment  to  some  future  payout  also  raises  serious 
questions  about  the  potential  disruption  to  government  services 
being  provided  at  that  time  when  there  is  a  limit  on  the  amount 
of  money  the  government  can  spend.  Contractor  performance  is 
also  likely  to  be  affected  by  indemnification  provisions.  If  the 
government  absorbs  some  of  the  contractors  '  liabilities,  then 
the  incentive  for  quality  performance  may  be  diminished.  The 
change  in  the  quality  of  the  contractors'  work  may  result  in 
increased  costs  to  the  US  taxpayer  as  more  accidents  occur  from 
negligent  contractor  performance.  Contractor  considerations 
include  the  contractors  concern  that  the  risk  of  performing 
environmental  restoration  work  without  indemnification  is  too 
great;  they  maintain  that  they,  in  effect  "bet  the  company"  every 
time  they  bid.  Furthermore  contractors  contend  that  they  are 
merely  cleaning  up  the  contamination  and  that  they  had  no  part  in 
creating  it,  and  that  to  hold  them  responsible  is  unfair.  They 
warn  that  DOD  will  soon  be  unable  to  obtain  adequate  competition, 
and  consequently  that  its  environmental  restoration  costs  will  be 
higher  than  they  need  to  be. 


ifae  oootnctor  lod  (be  govermneot  bear  doect 
responsibility.  Tltis  may  leave  tbe  contractor  exposed 
as  (be  only  remaining  target  for  sncb  claima^V^ 


*"*"^"T»ar1j>fiiaptCT  4  <teoiisi«  Ite  fede^^ 
tfovenanent's  fanmunity  lo  certain  tort  daims. 
vliapter  8  addresses  tbe  social  cost  that  results  fio^ 
i  biju^  parties  wbo  are  unable  lo  obtain  oompensationl 
\  for  tbeir  injuries.  _  \ 

^Ong-TaO"  Llabllitfcs 

Many  of  tbe  aspects  of  liability  found  in 
environmental  restoration  contracting  are  similar  in 
principle  to  those  Ibat  are  routinely  addressed  in 
contracts  (bat  deal  with  real  property  development  or 
modifkatioo  for  (be  govemmenL  However,  some 
significant  differences  have  infused  environmental 
restoration  contracting  with  additional  risks.  Mimary 
among  these  is  the  uncertainty  of  "tong-taU"  liabilities. 
Because  health  effects  firm  hazardous  material 
exposures  during  environmental  restoration  activities 
may  not  become  apparent  for  years  or  even  decades 
ate  (be  oompletira  of  the  work,  contractors  are 
exposed  to  tort  liability  for  an  indefinite  period  of  time. 
These  long-tail  liabilities  are  particularly  significant 
because  insurance  may  no  longer  be  in  force,  and 
claims  against  tbe  government  may  not  be  posable. 
Chapter  S  provides  further  infonnation  on  tbe 
availabUity,  coverage  and  cost  of  environmental 
impairment  liability  insurance.  Chapter  2  provides 
infonnation  on  tbe  coverage  and  timeframes  of  various 
indemnificatioo  authorities  and  other  contractor 
protection  mechanisms.  . 


Tbe  govenmiat  can  examine  tbe  todonnificatioo 
issue  from  at  l^t  three  per^iMtwes:  (1)  fair 
contracting  practice,^  tbrsBeial  tM  ispeei,  and  (3) 
cost  considerations.  Faj^ontractif^  practice  addresses 
die  question  of  wbetbtXn/^  it  is  equitable  for 
envirooineatal  restoratiop^toniractors  to  be  exposed, 
for  years,  to  UaWUiu  Aytimes  lesnlting  fitom 
ih»y  jjfSi  create  10^  over  which  they  had 
little  control.  CpfendiOBIg  lU^uvetuuiuii  asimnc 


ihniagmatliBiilillll' ' 


Tbe  todal  cost  M 
breansr  of  environiiB 
not  have  a  way  to 
injuries.  In  lenns  < 
fovenuncat  provide  i 
This  question  is  tc 
discussed  in  more  deti 


when  parties  injured 
tio^DaD  tiles  do 
Mwimtion  for  their 
policy,  should  the 
»  to  these  parties? 
ssed  shove  ssid  is 
rS. 


^vsljto  possil&s  Qm  tractors 
p^VOAuQij  eaviiuumeotal  i 
indemnification  is  too  great;  I 
efifect,  *bet  the  ooiqiany”  e 
srarn  that  Dtd)  will  soon  be 
oompetitkn,  and  oonsequ^ 
restoration  costs  will  be  hlglM 


otorati^  work  without 
lA  dim  they.  In 

enmme  they  bid.  Tbey 
dao|e  to  obtab  adequate 
ly  th^its  eoviroiHnental 
X  than  OA  need  to  be. 


DoD  has  not  yet  experienced  this  lack  of 
competition  in  terms  ol  roffickait  nomben  of  qnalified 


.Miliin  pnaiMsi  ghapter  3  provides  funher  insights  and 
information  on  the  adequacy  of  oompetition  for  DoD 
eovironmeotal  lestoration  contracts.  Cb^terS  dis¬ 
cusses  tbe  costs  of  various  indemnification  mlides. 


'  Indemnification  of  environmental  iwiantion  / 

contractors  is  the  exception  in  both  public  and  private  /■/)].  / 

sectors.  Most  federal  ageodes  do  not  routinely  provide 
indemnification,  altbougb  some  provide  limited 
contractor  proiection  dvougb  pvticolar  contract 
clauses.  A  fiew  states  provide  jndrmnification  for  tbeir  «  ^ 

environffleaial  redoration  contractors,  but  even  more?L/w»j^ 
provide  immunity.  Ibis  means  that  (he  oontrsetor  is  u  ^  i 
protected  and  the  state  does  not  incur  additional 
liabilities.  It  also  means  diat  Injured  parties  do  not^^tOO 
have  a  way  of  obtaining  cwnpmsatinn  fior  their 

■  that  most privme  i, 

enttl  restoration 
MKOBinCKlCID 
mlted  protection, 
e  tatiemnificaiiaD 
e  agencies,  mid 
sails  shoot  DoD's 
ritics  nd  other 
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Chapter  2:  Indemnification  Authorities 


tince  the  woifc  BDdertakep  in  these  ontracts  may  not 
feneraliy  aoeet  the  criteria  for  using  Pub.  L.  85*804. 

Scgnlntory  ProvWaiii 

R^gnlalQfy  implementalion  is  fooid  in  FAR 
nbpnriSOA.  "Residual  Powers,*  with  a  prescribed 
oontnct  danse  at  FAR  S2.2SO-1. 


4Dcatioo  where  this  ooonact  is  being  perftnned,  v  (3)  a 
separate  and  complete  wulcr  Industrial  operation 
cwmecied  with  the  pafomancecfthis  contract,^ 

Aatl*I>aAdcBcy  Act 

■  Indemniflcatioo  under  Pid>.  L.  85-804  is  not  limited 
by  available  appropriaiiont  and  is  thus  eiempt  fan  the 
Aod-Defideacy  Ai^ 


The  contrartual  indemnification  provided  by 
l^lb.  L.  85-804  is  very  broad  and  applies  lo  any  losses 
not  compensated  by  insurance,  induding  leuonable 
expenses  of  lidgatioo  and  aettlement,  third-party  claims 
for  injury  or  damage,  loss  or  damage  to  the  property  of 
the  cootractor.  loss  or  damage  to  the  propeity  of  the 
governmeot.  and  claims  arising  fan  mdemnificalion 
agreements  between  the  contractor  and  its  suboooirac- 
ton.  The  implementing  FAR  clause,  FAR  52.250-1  does 
not  directly  address  cootractor  poUuiioo  liability,  which 
in  aome  instances  might  be  more  extensive  than  the 
"toss,  damage,  or  lost  use  of  property*  coveted  in  the 
dames.  It  is  not  dear  if  claims  asserted  by  n^ulatory 
entities  for  eoviranmeatal  cleanup  costs  would  be 
considered  tfaird-party  claims.  It  would  cover  dauns 
based  on  strict  Utility  (that  is,  liability  without  fault), 
as  well  as  those  arising  fan  contractor  negligeooe.  The 
agency  may  tailor  the  ^)pUcation  of  this  authority  to  the 
qKCific  circumstances  of  an  enviroumental  restoration 
contracting  atuation.  Indemnification  under  the  Pub. 
L  85-804  may  be  extended  to  subcontractors  with 
contracting  officer  approval. 

Pub.  L,  85-804  has  not  been  used  to  indemnify  DoD 
contractors  performing  on  enviroomeotal  restoration 


ThDeframc 

Indemnification  under  Pub.  L.  85-804  is  not  limited 
in  time. 

QuaUflcatloiis 

Pub.  L.  85-804  indemnification  most  be  approved  in 
advance  by  an  official  at  the  level  of  aectetary  of  a 
military  dqtailmenL  For  the  activity  to  qualify  onder 
this  authority,  it  must  meet  the  following  three 
qnatifkatioos  that  are  documented  as  findings  in  a 
*Memorandum  of  Dedsion*.^^ 

(1)  UBWsaaOy  haxardous  or  Budear  faa  nature 

The  activity  for  which  indemnificatioo  is  to  be 
provided  must  be  unusually  hazardous  or  midear  in 
nature.  The  FAR  does  not  define  *unusually  hazardous' 
risks  in  oounectiOD  with  using  Bib.  L.  85-804,  but 
leaves  the  ideatificatkn  of  these  risks  to  be  tpedfird  in 
die  coQtract  and  ^iproved  by  the  approval  authority. 

In  environmental  restoration  mntrarting  the  risk 
dicumstances  related  to  response  actions  taken  by  the 
contractor  can  difler  markedly  in  difTerent  instances. 
Seme  environmental  restoraiioo  actions  oookl  invdve 
recovering  large  amounts  of  highly  toxic  nbsiances 
fooDd  in  dump  sites.  Other  ritoations  oonld  be  described 
as  "unusually  hazardous*  only  beranar.  amaU  but 
measurable  quantities  of  listed  wastes  (sidistanoes 
ideotified  as  hazardous  In  the  EPA'i  *Hazaidaos  Waste 
Management  System*^)  are  invoived  in  the  cleanup. 


Earludon 

The  proiectioo  afforded  under  Pub.  L.  85-804  does 
not  cover  willful  miiooodua  or  lack  of  good  fititb  on  the 
part  of  the  oootracior's  principal  officials  Incloding 
dirBcton,  officers,  managers,  superintetKleats,  or  other 
Rpreaentatives  aqxrvistng  or  directing  (1)  sobatantially 
aD  of  the  ooniractor's  busineu,  (2)  wibstaniially  all  of 
the  oontiirtort*  operatioos  at  any  one  plant  or  aqmrite 


Most  of  DoD's  oontamination  icndtt  fan  chemical 
residues  that  are  not  diiahnilar^  to  tooae  jontiuely 
addressed  in  the  oaBUiere^l|Jjf|Mto(^Mtile  the 
nbstanoes  nay  be  lisled  as  hazMUK.  not  be 

The  restatement  of  Toris  CM  pnrridto#  tolde^ 
recognized  fimnework  4iar  dtocymfailug  pfaher  mn 
activity  is  abnormally  dai^geni|ik  Soctiop.^listB  six 
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AAntalflrattTc  Scqalrcaiails 

At  dbcuHBd  d>ave,  wtaeo  qjpraving  a  proposal  for 
Ifae  exocite  of  IHiIxL.  S5-804  iodeoinificadaa,  die 
tpproviag  aoibority  auitt  prepare  a  Memoniidiim  of 
Deciiioo  juttUyag  iu  ote. 

Tbe  prooctt  for  approving  the  oae  of  Pub.  L.  fiS-W)4 
HdxMity  can  be  aooiewiiat  protracted  and  comberMaie. 
It  it  Bonnally  uaed  in  connection  with  lequettt  fior 
indemnificatioo  related  lo  large  oootracu  that  may  tpan 
tignificant  timefttmet  and  involve  lerious  technological 
difficultiet.  Hie  process  it  not  at  all  weO-suiied  for 
dealing  with  the  multioide  of  relatively  tmall  contract 
actioot  that  are  dealt  with  under  the  Defense  Environ- 
rnental  Retionuioo  lYogram  (I£RP).  FAR  Pan  50.403 
<iutlines  the  information  that  must  be  tup{died  by  ibe 
contractors,  eqwdally  rquetentations  of  financial 
retponsibility.  FAR  50.403-2  describes  the  steps  that  tbe 
contracting  oflicer  must  pursue  to  aa  on  indemnifica¬ 
tioo  requests.  This  appro^  process  must  be  negotiated 
for  each  individual  cootiact  under  which  this  authority 
is  to  be  used,  unless  some  blanket  authority  is  aqparately 
establisbed  for  a  dass  or  kind  of  cooiracL  Additionally, 
the  agencies  must  rqport  to  Congress  on  their  use  of 
nib.  L.  85-804  authority.’^  T%w  laquheuiunu  aiu 

grin--» - unhnilfif 

!•  use  2354,  "CONTBACn-lNDEMNinCATlON 
PBOfVISIOKS" 

Begulatory  Provisions 

Regulatory  bnplemeoutioo  of  this  authority  is 
foiaid  at  DoD  FAR  Siqtplemeat  (DFARS)  235.070,  and 
the  prescribed  clauses  are  found  at  I^ARS  252.235- 
7000  for  fixed-price  contracts  and  252.235-7001  for 
cost-reimburieffleat  contracts. 

Scope  of  Covarage 

10  use  1 2354  provides  for  indemnificatioo  under 
DoD  Research  and  Development  contracts  or  contracts 
that  contain  research  and  developorent  components. 
Moat  environmeatal  work  for  DoD  is  not  likely  to  be 
acoomplisbed  through  research  and  development  con- 
tracts,  bat  this  antbotity  would  be  avdlable  for  work  that 
might  be  acquired  in  such  a  way.  For  exsoiple,  this 
might  indude  testing  innovative  environmental  cleanup 
mchnologiet.  Hien,  if  indemnificatioo  is  needed.  1 2354 
an  thoriiy  a^ght  be  appropriate  for  such  work. 


Both  DoD  and  EPA  'hmovative 

mdutology  will  accelerate  the  cktiBap  prpgtmn,  improve 
-pollution  prevention  oOdtts,  Hif  'ipliwliHney  ever  the 
o|pBg  inn.  fiodi  apencfct  «  ’msearch  -and 

development  program  tdmed  at  deUveditg  innovative 
cleanup  ledmiques  to  die  fieU  as  anon  aspoasflie.^>’^ 
'  DdDb  Svaiegic  Environmental  Rewrh  and  Devdpp- 
■ent  ftogram  ffERDP)  is  derifiied  aoRfedlittte  the 
^ttodoctian  of  new  enviroameaid  mehneingy  into  tbe 
>  Odd's  operations  and  deanap  acdoas  The  ffA's  SITE 
program  is  fimded  by  various  aouroes  and  engages  in 
cooperative  agreements  with  federal  jostaHarions  to  test 
its  mdinology. 

Indemnification  may  extend  to  tbird-porty  claims,’* 
contractor  property  loss  or  damage,  and  Government 
property  lots  or  damage  arising  out  of  risks  defined  in 
the  contract  as  imusually  hazardous.’*  However,  aome 
courts  might  rule,  at  they  have  in  die  context  of 
CERCLA,  that  cleanup  costs  are  not  property  dam- 
^es.*^  Indemnification  under  |  2354  may  te'extended 
to  subcontractors,*!  and  could  include  claims  or  losses 
based  on  strict  liability.  Cootracts  involving  both 
research  and  developmem  and  other  work  may  provide 
for  indemnification  under  the  andiority  of  both  {  2354 
and  Pub.  L.  85-804.  Pub.  L.  85-804  would  apply  only  to 
work  10  which  f  2354  does  not  apply.*^  Indemnification 
authority  may  flow  down  lo  lower  tiers  of  subcontractors 
qxm  the  contracting  office's  prior  approval 

bdusioiis 

Claims  must  not  be  oompensaied  by  insurance. 

Less  or  damage  must  not  result  fiom  willful 
misconduct  or  lack  of  good  faith  on  tbe  part  of  any  of 
tbe  contractor's  directors,  officers,  maruigers,  super- 
fattendeots  or  other  equivalent  representatives  who  ^ve 
supervision  or  direction  of  (1)  substantially  aQ  of  tbe 
contractor's  business,  (2)  substantially  all  of  die  contrac¬ 
tor's  operatioas  at  any  one  plant  or  aeparate  locatioD 
where  this  contract  Is  being  planned,  or  (3)  a  aeparate 
and  ootnplete  rngK*  industrial  operadon  eonnected  with 

f 

■  Claims  must  not  be  fer' •  WMUQr  aasumed  mider 
wiy  other  contract  or  agreement  rilless  approved  by  the 
•contracting  officer.  V- 

trr 

rj.' 
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SUMMABY  OP  AUraonmES 

'nUe  1*1  MMMrizet  die  primary  attributes  cf  the 
authoritka  avaikUe  to  DoD  to  mdemnify  eoviroumeatal 
leatondOB  ooMscton. 

Ml.  L.  854M  provides  Dot.  with  broad, 
diaerrtk—y  ambority  to  tadeauiify  ooatneton 
petfbctoiBf  totoniliy  hazardoos  activities  if  indemni* 
fleadoB  iraald  frilh^  the  oadonal  defense.  Although 
this  anthoriiy  has  been  urod  qiariiigly  in  other 
hararinat  dffriHB  itlitod  sitiiations.  it  is  available  for 
oe,  to  a  Bmitod  practical  extent  on  environmental 
restontioa  oonlracts  if  the  need  arises.  While  the  use  of 
the  anlhorily  ia  ihscretianary.  the  criteria  for  its 
appUcatkn  are  specific  and  may  be  difficult  to  meet  in 
many  histaaces  of  DoD  environmental  restoratioo 
oontracti.  It  may  also  be  difficult  to  rationalize  its 
applicability  to  deaoop  of  dosing  bases  since  their 
fontoB  oae  wiD  be  for  dviUan  purposes  rather  than 
actually  ia  the  *Wknal  ^ease."  lYocediiral 
complexity  aad  a  Iraditioa  of  sparing  use  may  serve  to 
limit  the  anthority’t  practical  applicability  to  the 
jactraiiag  aianber  of  environmental  restoration 
oontraett  aad  the  expanding  scope  of  the  work  that  is 
being  accomplished,  ^iplicatiac  of  Pub.  L.  SS-804  is 
diicretiaaary  and  act  sdbjea  to  judicial  review. 
However,  Ongreas  reviews  its  nse.  and  key  members  of 
Coogics  have  expressed  substantial  opposition  to 
employing  it  to  mdemnify  environmental  restoration 
oonaacaors. 

f  2354  b  powetfol  but  very  limited  in  its 
appUcadoB  siaoe  it  applies  only  to  research  and 
devclopmeat  work. 

CERCLA  I  119(c)  b  avallabk  to  indemnify  RACt 
'  performlaf  remedial  acdoa  on  NFL  sites.  lodemnifi- 
cadoB  far  RACt  performtag  removal  actkns  under 
CERCLA  I  119(c)  has  been  fanespreied  u  being 
avaUsMe  at  aty  the.  Ibe  tatutoiy  definitioa  of  llACs* 
b  km  mcnmpatiing  than  that  of  'eavirotunentd 
lestondon  comractof*  as  called  for  io  i  332.  Indemni- 
firadoa  far  coniracton  performiag  remedial  actlona 
onder  CERCLA  1119(c)  appUea  at  the  baa  than 
fiperoeat  of  DoD^a  faistanationt  that  are  on  the  NFL, 
Staioe  NFL  hwtalladnBt  are  the  moat  extenaivdy 
conaadDaied  ad  bave  mote  acmal  abes  than  the 
avenge  iamilttBlk  fae  tiles  on  Dt^t  NFL 
Inttaltadtms  oomprise  abom  22pcroeot  of  DoDs  total 
tbes  leqaMaf  lemedbdua.  Alao,  the  Hazard  Ranking 
Sytaem**  wm  applied  to  all  DoD  hstallationt,  and  only 


the  wont  installadoru  achieved  a  sufficiently  high  sooi^ 
to  be  listed  on  the  NFL.  Thus,  the  installations  where 
thu  authority  does  apply  for  remedial  actkxu  are  likdy 
to  be  the  worst  cases.  N^tfaeless,  a  significant  au^onty 
of  DoD  sites  do  not  meet  the  criteria  for  use  of 
CERCLA  i  119(c)  indemnificatioo  in  the  cue  of  reme¬ 
dial  acdooa  and  related  work  at  such  sites.  AddtitaiBilyr 
FPft'i  ^  miiltinlr  r-*--— --- 

DoD‘s  general  contracting  authority  permiu  a  form 
of  protection  from  environmentally-related  costs  through 
the  reimbursement  of  allowable  costs  and  through  the 
"Insurance — Liability  to  Third  Persons'  rlantf 
S2.228-7.  The  clause  does  not  qiply  to  firm  fixed  price 
contracts,  such  as  those  most  oftra  used  for  construction 
projects  in  the  remedial  action  phase  of  enviroiunenial 
restoration  work.  Additionally,  the  FAR  specifically 
excludes  architect-engineer  oontracu  from  use  of  the 
insurance  clause 
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Chapter  3:  Adequacy  of  Competition  jf  .  j* 'C 

Response  to  §  332,  ParagraiAs  (2)  and  (3) 


ftnicr*Ph(2):  1W  crtMit  to  «hkh  Ihe 
■■thorittw  Nfcrrad  to  to  paragraph  (1)  arc  acatlablc 
to  aacarc  adcqaate  — tt?****^  aad  qaaUlcd 
coolractoca  far  acttonc  aot  fovcracd  by  Ihc 
Ccoaptahcochrc  EafrlraaaaMiitol  Baapoacc,  Ownpm- 
MltoB,  Md  Ltobillty  Act  aT  IfM  (42U&C  fMl  at 
aaq.),  aad  the  aitcat  to  which  addhtooal  aathority  to 
aacarc  adcqaatc  campc  tllloii  aad  ^aaliflcd 
eoBtractori  h  aaoaaniy  for  aad  actioBs. 

Paraeraph  (3):  The  axtcBt  to  which  the 
iiU—Mif  tinn  aathority  providod  la  f  119  of  the 
Caa^reheaelve  EarlroBBMBtal  BeyoBee,  Coaipen- 
aatloB,  aad  LlablUty  Act  of  19M  la  aecacaary  to 
aaearc  adeqoatc  coaipctltioB  aad  qaabflcd 
coatractore  to  perfona  reawdial  acttoas  at  aiiUtary 
toetallatioBe  Uctod  oo  the  Natlooal  Prfoiitkc  Liit  or 
reBMval  actloBi  panaaat  to  each  Act 

SYNOPSIS 

Eaviraomental  tcstoration  at  DoD  sites  is  addressed 
via  the  Defease  EnvitaQineattl  ResumioB  Program 
(DERP).  Although  ooaductcd  in  aooordaiioe  with  the 
Gxnpreheasive  Enviraiuiienial  Reqxmse,  Compeosa- 
tioB,  and  Liability  Act  of  1980  (GERCLA)’,  tespoose 
actiaos  gndwtaken  by  this  program  are  not  limiced  to 
CERCLA  National  Monties  List  (NPL)  sites.  As  noted 
in  Otapter  2,  the  great  majority  of  DoD  installations  are 
■ot  listed  oo  the  NPL,  and  thus  may  not  be  eligible  for 
the  todemnificalioo  provided  in  CERCLA  f  119.  In 
Ollier  reflects,  tbe  qiudiiative  differences  between  NPL 
and  noo-NFL  sites  are  minimal,  and  the  issues  regvding 
competition  and  quality  of  contractors  are  common  to 
both  situatioos.  Therefore,  DoD  has  chosen  to  respood 
to  Pvagraphs  (2)  and  (3)  together.  There  is  a  oommoo 
question  addressed  in  the  two  paragraphs:  to  what 
extent  is  t^dwtinifirarinn  io  cosure 

oompetilioo  and  qualified  contractors? 

To  reqiood  to  these  issues,  DoD  has  rsaminrd  the 
available  data  regarding  contracting  and  Indemnifi¬ 
cation,  and  hat  kxked  at  the  relationship  between  risk 
toanagmtmt  and  a  review  of  the  riatus  of 

the  DoD  wstoraiion  program,  an  analysis  of  the  risks 
associated  with  environmenial  restoration,  and  a  survey 
of  the  characteristics  of  the  contractor  community  were 
undertaken  to  further  define  adequate  oompetiikn  and 
qualified  oootractors. 


Ihe  ENSRP  has  yet  to  ftoe  the  mqlority  of  its 
^'aeanedial  actkxis,  tnt  is  npitOy  approaching  a  Biift  in 
•toe  program  where  tcmeitoion  'dominates  ooniract 
aoBcitationt.  Ahhoagh  risks  arise  to  all  phases  cf 
tawesiigatioo  mri  ctomap.  toettqxnre  to  BibUity 
as  activities  which  disOBb,  leutove,  treat, 
or  diqioae  of  wastes  lake  place.  Althoogh 
cntient  data  It  Hashed  -to  caae  itiidies,  the 
representatives  of  the  contractor  cranmunhy.  and  certain 
targe  firms  In  pardcnlar.  Mate  that  iheae  oombinatioiis 
of  drcomstancea  make  their  continued  competiiioo  for 
DoD  enviraninenial  tenontiaa  oontncts  too  risky.  On 
the  other  hand,  firms  appearing  oo  tbe  Environment 
Toda^  list  of  tbe  lop  lOOenviraainenia]  oootncting 
companies  rootinely  appear  as  bidden  and  winnen  oo 
DoD  cnvirnomental  restoration  oonuacts. 

From  the  atant^nint  of  D6D,  competition  in 
envifoninaial  restoration  oonuacting  is  deatrable  to 
obtain  tbe  best  value.  To  date,  DoD  has  had  oo 
difikulty  in  obtaining  sufficient  anmben  of  qualified 
bidden  for  eaviroomental  restoration  work  without 
offering  indemnificatioo.  However,  there  are  indicatioos 
that  some  major  DoD  oootracton  and  several  large 
eovirooniental  firms  are  not  paitidpating  in  DoD 
eovirooineotal  fcstoradon  work.  The  limited  evidence 
available  is  totoffideni  to  conclude  whedier  these 
aegmeots  are  declining  to  bid  because  of  indemnifica¬ 
tioo  issueuorjhaLtheauBgmaateitfiildipaBHidaAaMr 


CURRENT  DATA  ON  CONTRACTING  AND 
INDEMNIFICATION 

DoD  has  not  provided  indemnificatiOD  to 
environmental  restoration  oootractore.  ao  tbe  evidence 
will  be  limited  to  tbe  reailtt  of  oompetitioos  conducted 
without  it  (Examples  of  DbD's  use  of  tbe 
Indemnificatioo  anib^ties  described  In  Chapter  2  are 
contained  hi  Chapien  S  mid  7). 

The  DoD  Components  |irarided  procurement 
tationnatiao  and  data  to  tob  Wp  iv  putpoaes  of 
helping  htocrtaln  wtaedier  ^qnli^Me  conpetition 
UMitatlycairtsfiorcurirnnmtntafajBniractsmigtowliai 
hnWiinHtf^inw  fg  apfulH  IpcMure  that  h  qxists. 
'  Tlie  dhta  was  provided  in  iHpome  to  toi  tafbnnitioa 
'  aequeri  6om  itt  Office  of  the*  Aarisant  Secieimy  of 
'  Tlefiase  (EnviramBeaial)  XOAS^JB)’).  The  data  pro- 
Htided  is  highly  variable  In  oovooige  and  oomptateness 
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Lastly. 

of  iadeouiificai 
wfaicfa  was  not 
andtacities*.  XhiiL^ 

rmriifrrinir  Ifr  Vririnl 

ape^ 

1  January  1 
tbe  ^vfatg  Vall^ 
■leaitlted  141  tanact 
World  War  L  lUs 
residential  area  had 
chemical  wartee. 
under  a  CERCLA 
continuing  its  remetfial 


ly  notes  a  sit 
aaay  have 


rwbere  some  type 
appropriate,  but 
indemnification 


determine  if  addii 
The  contractor 
intrusive  testin/  on  indi 
throughout  tbe  spring  Vaiie; 
have  expressed  great 
recover  frooi  tbe  Unii 

contractor  neugence.  Since 
rite  is  votaMe  NPL,  indemnifi! 
through  CEECLA  §  119.  Army 


crews  working  in 
of  Washington,  DC 
Ucal  mnnitioos  dating  from 
to  the  discovery  that  this 
been  a  testing  ground  for 
,41  monitions  were  removed 
action.  Tbe  Army  is  now 
ties  throughout  tte  area  to 
mubitioas  retnain  in  tbe  aiea.^ 


by  tbeyAimy  may  be  conducting 
iKmeowner’s  lots 
area.  Tbe  homeowners 
about  tbeir  ability  to 
States  in  tbe  event  of 
formerly  used  defense 
ion  was  not  possible 
Ticials  also  concluded 


that  rignifi^t  uncertainty  regarding  tbe  applicability 
of  Pub.  1.  85^  to  a  FUDsXcieanup  and  the 
five  process  required  fo\Pub.  L.  85<804 
qiproval,|made  that  autbcdty  unavamble.  Therefore, 
lite  Army  opted  to  reimburse  tbe  ooowtor  for  costly 
~*awiiiiiiijn  rtlats  tl\  *«<y1  rl“ifr 
in*Miuiiti.aUUtri!HUUt!t;rfr>w^ 


RISK  MANAGEMENT  AND  COMPETTnON 

Tbe  available  data  regarding  tbe  number  and 
competency  of  films  reqiooding  to  loUcitatioDs  show 
that  adequate  competitiou  cuneutly  exists.  However, 
tbe  dau  are  insufficient  to  conclude  that  DoD  is 
necessarily  obtaining  the  best  environmental  restoration 
value  possible. 

Competitioa  must  be  thought  of  not  only  in  terms 
of  the  number  of  respondents,  but  also  wbetber  tbe 
companies  with  tbe  ri^t  qualifications  are  responding, 
hde^,  the  Issues  of  oooqietitioo  and  qi^ty  of 
leymdent  are  buepmble  in  ibis  cootexL  As  a  lesnli, 
bott  DoD  and  Ibe  cooiractor  conununity  have  vested 
hiiereats  in  increasing  conqietition  for  remedial  action 
oontmeu.  For  DoD,  increased  competiiioo  means  better 
application  of  cleanup  technologies,  including  innova¬ 
tive  technologies,  at  tbe  most  teasoiiri>le  price  to  the 
govemmeaL  For  the  contractor  community,  increased 


oompetitian  is  an  indicator  of  a  awe  Ihvanble  business 
cnviroomeni,  one  in  which  contnemra  freely  enter  the 
■aket  aid  are  willing  to  prapoae  faaovaive  aoliitioos 
to  hazardous 


examine 
between 
oontratora  mnst 


?/ 


The  iaaae  of  ndeqaaie  «omf 


In  the 


cnviranmeoial  lestontioo  maketplaoe  As  linked  to  a 
oompan/s  ability  to  atanage  risk-^  t^u  case,  tbe  risks 


■asociated  with  the  vaiioos  liabilii 
exposed  to  in  the  ooorse  of  perfc 
lestoratioo.  There  are  two  broad 
has  for  dealing  with  risk  it 
(1)  reduce  or  shift  the  penalties 
realized  liabilities,  or  (2)  redi 


ng 


a  company  ts 
enviraomenta] 
gies  a  company 
not  wish  to  assume; 
might  aceme  from 
tobabUity. 


exposure) 


Tbe  first  Mraiegy  for  risk  auuiag( 
on  the  purchase  of  iosoranoe  0 
adequate),  varioos  fosms  of  cost 
indemnification  to  limit  tbe 
aetkn  contractors.  Bccanse 
to  obtain  at  a  leasonriile  price 
limitaliaos  in  its  coverage,  it 
prwical  soluliao  to  the  issue, 
reimbiirsemeat  strategies  ba' 
during  wfaicb  claims  can  be 
therefore  cannot  be  relied 
selieve  it  from  "loog'lail'' 


it  has  focused 
available  and 
Iborsement,  and 
risk  to  remedial 
may  be  difiicult 
have  rignificaot 
ly  has  not  been  a 
Chapter  6).  Cost- 
a  linui^  timeframe 
(see  Chapter  2),  and 
by  a  contractor  to 
ly.  (This  is  liability  for 


daims  based  on  injuries  tut  oocarred  while  the  oontract 
was  being  perform^  bnnvliicfa  me  not  disooveied  until 
years  later.  Health  fleets  lesoliing  bom  dieinical 
exposure  typically  M  not  manifest  themselves  for 
periods  of  10  to  30  yurs.)  Finally,  indemnification  has 
not  been  widely  | 

Tbe  inadequacy  or  imavailabili^  of  strategies  for 
■hifting  the  bindea  of  liability  Iqi^  the  concerned 


contractor  with  the  only 
exposure  to  liability.  This 
lefiising  certain  types  of 
Individual  oontractori*’ 
practiced  to  date  by  the, 
creating  tobsidiafiet 
ricajgned  to  protoctihi 
or  perfatming  walk 
certainty  of  eo' 
on  quality  wok 


optioD-fedodng 
aocomplisbed  by 
(an  option  open  to 
which  has  not  been 
as  a  whole). 
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I  toMwahni  tocrraies  the 
dedatotoaUag.  DoDinsisis 
holds  envlrooaeatBl  sestoration 


noonactors  to  a  him  standard  of  perfonnmoe.  However, 
-cenainty  is  oftenran  unattafaiahie  goal  ia  environraemal 
woriL,  difaer  ip  the  detetminarioo  of  toe  aatine  and 
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oeatment  piantt,  raupaiting  and  dii 
openting  and  matmaintog  treatment  i 


ag  wastes,  and 


Ite  liabiUties  to  which  oooti 
are  dUcnned  in  greater  detail  in 
UabUides  an  be  tnconed  at  my  | 
progiam.  They  may  resab  i 
removal,  trenqxiit,  or  disposal  oj 
any  of  which  am  resoh  in  rela 
and  create  liability  for  demm 
damage  or  personal  fayory  (ftn 
liability  can  resuta  horn  m 


ncmmay  be  exposed 
Cnipter  4.  Simply  put, 
p^ne  of  the  Rstomkn 
Sm  the  distmbmoe, 
rhaxBidoat  tnbsttnces, 
^  to  the  covifonneot 
costs,  or  for  property 
damages),  hofettioiial 
implementatiao  of  a 


remedial  design  that  nltmu 
despite  the  appUcatkn  of 
practices. 


Wy  fails  to  contain  wastes, 
Mt  business  principles  and 


Negligence  on  the  part  of  a  oontractor  that  results  in 
a  release  to  the  eavitonineat  can  yalso  occur  at  the 
investigatioo  phase,  because  of  the  mherent  imoertainty 
involved  while  the  nature  and  extent  of  contamination  is 


still  being  explored.  Several 
where  groundwater  oontami 
been  made  wane  via  the 
oontractor  involved  in  < 
investigations.*^  Howeva, 
generally  ansomed  lo  incB 
treatment,  transport,  or  dim 
as  design,  oonstructian,  and  c 
oontainmeot  system  proc^ 
damage,  both  in  space  am  £ 
contractor  a  more  obviopiu 
at  earlia  stages  of  ttt/mi 
Therefore,  DoD  experiej^  i 
adequate  database  frornAriiict 
jndannification  as  mjaccati' 
reasonable  prices  on  IroD  wa 


Sexist  in  Superfund 
for  example,  has 
rtent  actions  of  a 
wells  for  its 
iposure  to  nit  it 
IS  waste  removal, 
ivities  increase,  and 
m  of  a  treatment  or 
;  proximity  to  the 
lake  the  "hands-on" 
'  litigation  than  one 
r  cleanup  process. 
;  may  not  form  an 
lermine  the  need  for 
Kentive  for  contractors  to  bid  at 
•D  work. 


CHARACTERISTICS  OF  THE  CONTRACTOR 
COMMUNITY 

A  look  at  the  companies  that  have  successfully  bid 
on  environineotal  restoraiioo  ooniracts  at  DoD  in  ibe 
past  shows  a  range  of  sizes.  Represented  within  this  list 
are  aevo^  ofjlir  witff.n.Mi.r.np 

firiigjgjUCbiisiDrit..at  wril  ay  ryml  mailer  firms 
ifli^m^  a  iiaitinilM  iiiahiiiiliigj  “Tltrrr 

two  aiegories  each  have  qualities  affecting  their  aUlity 
and  willingness  to  compete  for  fiiture  DoD  remediatioo 
contracts. 

Large  companies  may  offer  several  benefitt  to  the 
government,  particularly  in  the  performance  of  large 


remedial  contracts.  In  theory,  tteae  ctanpanies  have 
experience  witib  large,  oonqdex  pnyects,  real  can  bring 
4he  relevant  aimagrmrnt  and  mfinical  Aflls  lo  hear. 
Serving  as  the  focal  point  for  the  fovernment,  they  can 
serve  to  streamline  remedial  effctu  by  coordinaling  the 
activities  of  mbcontractors.  The  largM  oontracton  for 
DoD  are  primarily  engaged  in  weapons  ayatems 
development  ItnoMag  au  the  aaeps  of  ihe  ayatems 
•^evdoianem  Ufecyde,  Cram  reacarch  and  devdqparent 
to  teat  and  ewrfoafioo,  to  prodnetioo.  There  firms  have 
expertire  to  moving  Cram  conceptual  aotiaiu  of  system 
ftaatiraiality  to  manifesting  thore  notions  to  con^leted 
hardware  and  oocreqxmdiog  suppori  tofiastrachire,  and 
on  the  face  of  b,  toould  be  able  to  transfer  that  ability  to 
the  envircnmenial  restoratian  field.  Some  of  the  larger 
companies,  however,  are  the  very  companies  most  vocal 
■to  tbeir  expressioo  of  need  for  risk-sh^g  merhaaisms 
to  enoonrsge  their  participation  to  the  remedial  notion 
ooniracting  arena.  Their  argument  is  twofold;  they  have 
Ihe  most  to  lore  in  exposing  assets  to  liability:  and  like 
all  other  environmeaial  restoratiao  oonisactors,  they 
have  difficnlty  obtaining  ndeqnaie  tosurance  and  surety 
bonding*^  for  the  anknown  risks  assoctated  with  large 
reniediaiico  ptofectt.  (See  Chapter  6) 

Small  businesses  (Ibose  witb  less  than 
230  employees)  account  for  99.7  percent  of  all 
companies  and  70  percent  of  U.S.  employment*'*  The 
American  Defense  IVeparedness  Asaocialioo  states  that 
as  projectt  exceed  $3  oiillioo  Qaatiailarty  eavi- 
ranmenial  lestoration/oonsiitiction  prefects),  small 
contractors  are  less  likely  to  he  able  to  oompete. 
Cbnoerns  ova  financial  stdiility  and  overexposute  limit 
the  avmlalnlity  of  surety  bonds  required  by  the  Milkr 
Act,  fieezing  these  companies  fiom  the  matkeqriace  as 
prime  conliactors.  EPA  has  recognized  Ibe  tanporiance 
of  these  companies  to  providing  tamovadve  technology 
md  has  attempted  to  entore  their  partidpatioo  to  the 
Superfund  lYogmn  by  libetalizing  the  indemnification 
coverage  md  deductibles  available  to  them  unda 
CER(XA  1 119.** 


Major  DoD  Contractors 


In  1990,  the  100  targest  DoD  wntracting  finiu  bad 
DoD  related  revenues  to  eaoesstff -$100  hOlion,  and  the 
tea  torgest  firms  to  excess  of  $90  hUUon.  Only  one  oi 
the  ten  torgest  DoD  coniracttog  finu  has  had  my 
slgnificmt  presence  to  the  enviionmeatil  contracting 
field.  Raytheon  Engtaeen  and  Omslniciors,  a 
sobsidiary  of  Raytheon  founded  to  1993,  qipeared  on 
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the  'EbvIrbmi  Todt/t  Top  100*  U«  of 
eavtaonmcaad  oaliicton  for  the  fint  time  this  year. 
weifUm  ^  Mober  7,  with  iqxitted  eaviraiBiieiital 
ievcaaeiofS150pUHoa». 


b  tha  DoO  eunined  to  dale,  of  the  ten  hvtett 
DoO  aatmcaon,  oBly  a  nbsidtafy  of  ooe  of  them  has 
eaiend  ay  bids  fiv  covlraoineatal  worit  aohciied  by 
DoD.  TVs  «a  a  siaglB  ansuooesifal  bid  for  a  Navy 
canuact  that  was  awarded  to  sDother  bidder  with  a  fixed 
price  of  hboot  $300,000.^  Most  of  this  wbsidiary  tm 
siaoe  bea  sold  lo  aaother  ooDpaay.^'  It  k  aot  dear 
ftoBi  the  data  provided  why  the  larga  DoD  oootnctoa 
have  aot  viporously  johied  the  maiket  for  DoD 
avnaomatal  work.  Whathsf  ianh  af  iaiisaiaifioatioa 


indeasnilicatioii,  they  ate  beinp  asked  to  'iKt  the 
compaDy”  just  to  perfonn  a  DoD  eavirooiiieaial 
oontncts.  a  risk  they  claim  they  will  not  take. 
Repreaentatives  Cram  Bechtel  Coqi.^,  and  EBASCO,^ 
boA  amoof  the  lafpest  eagmeering  and  constroctioo 
coBtiaciors  hi  the  ootmtiy.  have  made  this  assenioo  at 
differeot  times,  and  the  Natiooal  Securities  lodustiy 
Asaodatiao  articulates  thu  point  of  view  for  the  whole 
fatduaity.^oih  these  companies  have  recently  Ud  oo 
and  wo^  environmental  restoratioi^ 

OQQiracis: 


frnni  llr  nilii  li  imrtrii  Ttimr  Tiinrirninm  miftit 
include  a  lack  of  Csmiliarity  with  the  enviraomeotal 
bostness  and  a  scarcity  of  in-house  expertise  with  the 
technology,  or  strategic  busineu  decuions  about  future 
growth  markets  and  company  positioning.  How  much 
each  of  these,  or  .other  factors,  influeooe  the  degree  to 
ediidi  large  deknte  finiu  participate  in  environmental 
lestondcn  oatvacting  remaiiis  an  open  question.  ,  I 

Major  Enykiwusital  Firms  and  DoD  work 


situations,  that 
wfaw  the 

finaprial  ricirc  M  ^ 


Many  other  firms  prominent  in  the  eavDoomenial 
and  constraction  hosinf.ss  are  apparently  not  woriung 
for  DoDs  enviraomeotal  programs  eitba.  A  preliminary 
oomparkoo  shows  that  only  17  firms  nai^  oo  the 
■Eovkanment  Today's  Top  100"  list  are  among  the 
oontractot's  names  submitted  in  the  responie  to  the 
mfosmatian  request  from  the  components.  Agdn,  theC^ 
responses  reodved  fiom  the  components  were  not 
comprehensive  and  nmny  firms  worUng  at  lower  levek 
(e.g..  at  the  jnstallatioo  levd)  within  the  components 
may  aot  have  been  reported.  No  attempt  was  made  to 
identify  snbaidiarks  of  companies  that  might  be  doing 
bnainem  nader  difierent  names.  Also,  the  "Environment 
Todqr's  Top  100"  list  k  not  necessarily  a 
comprehensive  compilaikm  of  all  the  ma}or  firms 
performing  nnder  oontncts  that  could  be  considered  m 
envtaonmenial  lesiontiaa  work. 


with  perfonung  on  a  mniculayi^tract ^d  comuda 
that,  inySome  situatio^  thej^an  acc^  the^sk  of 
^IparUckhdoo  in  g^eromem  envirMimentjfd,  worn 
yitboaf'oootractnal  risk  sharing  anangements.r^  B(^ 
BUUilcT  Ukp.  ana  ulASCX)  apparenUy  teamed  that 
conclusion.  Bechtel  woo  a  Navy  "CLEAN"  contract  in 
AprU,  1993  and'  EBASCO  woo  a  Navy  Remedial  Actkm 
Contract  in  June,  1993.  These  contractors  enjoy  no 
special  indenuiificatioo  connected  with  their 
p^onnanoe.  Tbcii  jlUBUHBimJB  111  Haro  iisui,iiit 

kaa*  eetas/ 


Several  mqlar  oonflractioa  and  engiaeerbig 
aervloea  ooDitacaan  have  kaied  that  the  risk  they  boe  in 
perfarmtaf  on  DoD  cnrfnmmental  pnijects  k  too 
extreme.  Hmy  oAep  assert  that  becanie  of  the  lack  of 


SlQg^^t  may 
igj^ej^rent 
work  actually 


Analysk  of  Navy  Data 

Navy  data  supplied  in  respoose  to  DoD's 
infonnatioa  request  was  the  most  detailed.  A 
preliminary  reading  of  thk  data  stt^  indicates  that 
during  FT  1991  and  1992  the  Navy  issued  S2  "cleroup 
coDiiacts"  to  39  cleanup  oontractors  for  a  total  of 
$167  million  fat  cleanup  work.  On  these  39  contracts, 
382  bids  (and  piopoaak)  were  received  Grom 
276  different  oontracton.  Of  these,  the  most  significant 
snbset  are  tfaoae  corf  leimbiirMmeat  contracts  for 
"Remedial  Action  Contractors"  (RACk).  Whik  only 
eigbi  RAC  contrncti  were  awarded,  they  conqike 


ti^^hapter  3:  Adequacy  of 


SlSOnilUoa  of  die  $167  millioD  loul  dcrflar  volinne 
oooincted  in  this  time  period. 

Ite  aolidtation  for  RAC  ooDCmctt  aoncted 
TOpropottb  for  the  tight  contracts  that  were  to  be 
awarded.  Prom  among  the  70  proposals,  five  contractors 
were  aelecied  to  receive  the  tight  awvds.  One 
contractor  won  three  contracts,  for  a  27  percent  share  of 
the  total  awarded  dollar  amount  while  another 
contractor  won  two  contracts  for  a  33  percent  share  of 
the  mial  awarded  anaounL  The  rcmai^g  40  percent 
share  was  distrUNMed  among  the  other  three  nooessful 
proposers.  That  70  proposals  were  received  for  RAC 
woA  seems  to  indict  that  adequate  oompetitioo  was 
achieved,  but  it  is  not  evident  from  the  data  bow 
diversified  the  proposCTj 
tight  conoaqg//jiifff,  sike“ 


e  a  coostrainea  mancet  for 
to  parucqialer 


Contractor  Quality  and  Financial  Strength 


Hie  Navy  provided  a  large  volume  of  background 
data  on  the  performanoe  quality  and  financial  strength 
of  many  of  the  contractors  tl^  were  successful  in 
acquiring  Navy  cleanup  contracts.^  Tbe  data  was 
provided  fiom  die  Navy's  Engineering  Field  Divisions 
for  environmental  design  and  remedial  actioo  type 
work.  Tbe  sample  does  not  reflect  Army  or  Air  Fc^ 
experience. 

The  following  is  a  preliminary  interpretation  of  tbe 
informatiao  provided  by  tbe  Navy  and  rqaeseots  a 
reasonable  explanatioo  for  the  way  tbe  dau  are 
distributed,  but  may  be  but  one  of  many  such 
explanations. 

Navy  data  offer  tbe  opportunity  to  examine  tbe 
ity  of  the  work  that  is  provided  by  tbe  constructioo 
contracton  worfciag  on  clMnup.  Of  tbe  340  contractor 
evaluations  reviewed,  only  18  occarrenoes  of 
"usatisfartory"  were  recorded,  while  43  jnttanoes  of 
"outstanding*  were  reported.  Tbe  other  option  on  the 
three  point  scale,  *satisfactary,”  was  scored  for  the 
wsnaiiiing  279  occurrences.  By  and  large,  data  for  this 
set  of  contraciors  shows  no  extreme  degree  of 
dissathfactioo  with  die  services  diat  are  being  provided. 

The  Navy  data  also  provide  an  opportunity  lo  make 
aonae  taferenoes  about  the  financial  strength  of  the  Navy 


'  net  worth  as  a  granp.  Ibe  Navy  ooMracton  range 
in  net  worth  fiom  $60  thoosand  in  hbont  $130  millkn, 
or  a  imite  of  over  three  orden  of  magnitndf  Of  the 
SOconiiacton  about  aMOh  mt  Ifavy  .provided 
tefofmation,22hadantiwartbdfdBaaRMn$l  reiUion. 
and  43  of  leu  tS  nflilion  Hve  conttaciart  had  iqiotted 
net  worth  reines  In  moeu  tof  $10  reUBon  whUe  two 
tiere  In  exoeu  of  $100  relllinn 

^hvgiUtiaiBaMnBJfauittdLJhc 


Data  Analytis  Sniniiiary 

The  data  indicate  that  DoD  is  currently  receiving 
(juate  numbers  of  responses  fiom  qualified  bidders 
tor  envitonmeatal  restoratioo  work.  However, 
determining  the  "adequacy  of  competition*  may  require 
more  than  a  simple  bid  oonoL  For  example,  are 
important  segments  of  die  contracting  conununity 
declining  to  bid  on  nan-indemnified  work?  Would 
oooiracting  with  those  aegmenu  enable  the 
enviranmeaial  restoratioo  ptogm  to  progress  more 
efficieatly  (better  deanups  at  lower  costs)?* 


itlMMlrtiriT  rtiialtii 


Based  on  the  limited  data  analyied,  there  are  a  few 
observations  that  can  be  offered  hbout  otanpetitioa  in 
DoD  environmenta]  restoratioo  cootracting  that  may 
help  provide  some  insight  inio  answering  these 
qnestioas: 


The  data  avqUableare 


cootracson  used  in  cleanup  by  examining 

m  -  .  .  A.  M  k 


3:  Adequacy  of  Competition 


3iapter 


•  Qi^  or 


b  appoftatly  not  a 


the  oootiacior 
by  net  wcKih,  m 
meet  a 
ifht  ooder  tbe 
diKOMfd  in  Chapter^ 


*•»!*  <• 
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Chapters:  Indemnification Practioes  ^ 

Response  to  §  332,  Paragraph  (5) 


PkninMih  (5):  nc  type  «r  Mcantflcallim,  tf 
•Dy,  curmUy  provided  to  envlroiinieatel  reetora* 
Iloa  eoatracton  Federal  a|eiicle>,  hy  State 
ageiidu,  and  by  private  entitlee  at  rites  other  than 
hwtallattona  and  rites  lefciied  to  fa  paragraph  (1). 


SYNOPSIS 


Mori  federal  agencies  do  not  regulariy  offer 
statutory  indemnification  to  environmental  restoration 
contractors.  The  Coast  Guard  is  required  by  their 
Environmental  Compliance  and  Restoration  Authori¬ 
zation  to  offer  indemnification  using  CERCLA  f  1 19 
autfawity  to  eavironmental  restoration  oontraciors 
performing  work  on  NPL  sites  or  performing  removal 
actions.  However,  no  qualified  oontractor  has  requested 
indemnification.  Some  federal  agencies  have  provided 
limited  protection  for  environmental  restoration  con¬ 
tractors  throngh  the  general  contracting  authority. 

State  practioes  vary  widely.  Tea  Mates  have  passed 
indemnificatioo  authorities  to  cover  enviroomental 
restoration  contractors,  but  only  eight  states  have  used 
them.  New  leriey  had  an  indemnification  statute  in 
place  from  1986  until  1990,  when  it  expired.  A  new 
indemnification  authority  was  passed  in  1992.  New 
Jersey  did  not  observe  a  decrease  in  competition  after 
the  original  authority  expired,  and  has  never  used  the 
new  authority. 


Fourteen  states  provide  immunity  rather  than 
indemnification  to  environmental  restoration  con¬ 
tractors.  This  protectt  the  contractor  and  does  not  incur 
any  additional  state  liabiiities.  ”^Yrf  1**^  **"*** 
that  an  injurril  piny  may  haw  nrkiJMHi  in  ?r 


cgaapenaasaddarriM^es 


/ 


It  is  difficult  to  conclusively  determine  the' 
indcannification  practioes  of  private  entities.  Anecdotal 
/  evidence  snggesu  that  the  practioes  vary  significantly, 
firom  offering  oon^isehensive  indemnificatioo  to 
lefttsing  to  consider  fedemnificatioo  under  any 
dmansiMiret.  None  of  the  17  lespoodeou  to  DoD's 
survey  of  FRP  practices  provided  broad  Indeami- 
Bcation  covcrafe.  Some  provided  very  limited 
ooverage,  othen  provided  coverage  lehicianlly  on  a 
case*by<ase  basis,  and  still  othen  refused  to  todemnify 
under  any  dmanstanres, 


.v4-  <t«> 

FEDERAL  AGEPiOES 

EPA  is  fee  only  federal  agency  that  has  esttMisfaed 
n  wiiiiea  policy  f^arding  indemnificatioo  of 
onvIronnMnm  leaioraflon  contracton.  In  feneral.  most 
agencies,  indudiag  EPA,  tio  not  cOer  MMiaoty 
indeamificatioa  to  environmental  lestoration  ooniiac* 
tors,  ahboogh  there  have  been  some  exceptions  which 
are  diicaaaed  below  and  fat  Chapter?.  In  addition, 
some  agencies  provide  risk-sharing  mechanisms  other 
than  htdemniflcatioo,  such  as  cost  leimburaemeat  for 
certain  environmenud  liabilities. 


DoD  generally  does  not  provide  indemnification 
for  enviranmeaial  restoration  contracton.  DoD  did 
provided  limited  indemnificatian  during  the  1980s 
under  10  U.S.C.  1 2354  for  research  and  development 
contiactt.  DoD  has  also  provided  for  retanbonement  of 
envirooinenud  liability  costs  under  oori-reimbomble 
oootractt  using  FAR  Part  31.*  (See  also  Chapter  7.) 

U,S.  Enviruniiwnial  Protectioo  Agency 

EPA  has  used  the  indemnificatioo  authority 
provided  in  CERCLA  1 119.  This  section  has  two  key 
provisions.  Firri,  it  exempts  enviroomeatal  restoration 
contracton  who  wok  on  NFL  sites  or  conduct  removal 
actions  Creqioose  action  contracton  piAGin  tram 
the  federal  strict  liability  riandard  to  which  parties 
responsible  for  contaminating  the  site  are  held. 
Instead,  diese  contracton  are  held  liable  for  deanup 
costs  only  if  diey  are  fotmd  to  be  negligent,  grossly 
negligent,  or  engaged  in  inteational  mittmAnti  This 
provukn  is  noo-diaactiooary  and  applies  to  all  RACs 
(incloding  DoD  RAGi)  regardless  of  whether  or  not 
Indemnificatioo  is  nffered.  Second,  this  section 
effectively  provides  EPA  wife  discretiooary  antbority 
to  tadernnifir  RACs  against  feird-pariy  suits  for 
negUgence  In  conducting  response  action  activities  at 
National  Morities  List  (NFL)  ahes  and  reowval  action 
aiies.*  mono  January  1993,  EPA  provided  RACs  with 
blanket  fedemnificatioo  for  fektFpaiQr  HahiUties  as  a 
fesnlt  of  neghgenoe  wife  no  tisae  «  dollar  Ihnh.  Gross 
negUgence,  intentioosl  mlsconailei.  mkI  airict  Uability 
actions  under  state  taw  were  ikk  covered. 


C^wVrid^rs  v  jo  vV/£^vafe|  ! 
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its  restoration  activities.  In  these  cases,  the 
eoviraninenial  restoration  oontnctor  is  protected  and 
the  ttaie  does  not  incnr  additional  Hability.  However, 
the  cost  to  the  public  it  that  an  injured  party  may  have 
DO  way  to  recover  damages. 


There  are  16  states  that  do  not  offer  either 
indemnification  or  immunity  to  the  environmental 
restoration  contractors,  but  mtfaer,  require  that  the 


environmeatal  restoratioo  conliactars  indemnify  the 
stale  against  liability  resulting  from  die  oontra^or’s 
acnviTBs.  An  aJditluuill  17  luuat  fcqutre  ouniractors  to 
'Tbdenuiify  the  state  but  also  offer  indemnification  or 
provide  immunity  to  the  contractors,  and  thus  view 


their  actions  as  recyrocal  indemnification. 


There  are  41  Mates  with  stamtes  that  probably 
prohibit  indemnification  of  construction,  design  and 
environmental  restoration  contractors  under  certain 
conditions.'  These  statutes  vary  widely  in  their  scope 
and  coverage.  They  were  pass^  lo  assure  competent 
oonstruction  and  design  work  by  prohibiting 
oompanies  from  oontracting  away  lU^ty  far  their 
mistakes.  It  is  unlikely  that  these  statutes  would  affect 
federal  indemnification  of  contractors  since  federal 
contracting  is  controlled  by  federal  law. 


No  correlation  was  found  between  state 
indemnificatioo  and  the  number  of  contractors 
responding  to  solicitations.  The  geographic  location 
and  the  budget  for  the  work  were  the  most  significant 
factors  influencing  the  mnnber  of  responses  to 
aoUdtations.  Almost  all  states  could  obtain  environ- 
mental  restoration  contractors  despite  not  offering 
indemnification.  The  states  also  have  not  observed  a 
decrease  in  the  available  pool  of  contractors,  an 
increase  in  the  com  of  their  services,  or  a  delay  in 
deanups  as  a  result  of  not  offering  indemnification. 


New  Jersey  has  had  a  noteworthy  indemnification 
program,  partly  because  it  has  had  two  indemnificatioo 
statutes.  The  first  one  was  established  in  1986  and 
expired  in  1990.  Under  this  statute,  the  state  gave 
preferential  treatment  lo  enviroomeotal  restoration 
oontracton  that  obtained  poUutioo  liability  tasmance 
and  did  not  request  indemnificstion.  In  1992,  the 
current  indemnification  statute  was  passed.  It  dlows 
preferential  treatment  to  be  given  lo  contractors  who 
provide  oocunence-baied  insurance  coverage  in  Iku  of 
indemnificatioo.  To  date,  no  cootracior  has  been  able 
to  obtain  oocurrence-based  insurance'.  The  new 


program  also  hidodes  a  dedncBlie  equal  to  30  percent 
of  tte  coatract  amount,  hot  to  $13  milliai,  and 
n  cofayment  equal  to  lOpetce^ttf  the  kbtal  daim,  in 
excess  of  the  dednctible,  not  to  a£eed  the  indemnifi¬ 
cation  limit  specified  within  the  agreement  Tlie  state 
has  Miihority  10  oflbr  tademnificatiaa  Mid  legal  defense 
for  claims  of  afi  ib$25  ntillioo  for  a  single  oocurreoce 
and  up  to  $50  miHioo  per  contract 

New  Jersey  has  never  nsed  the  new 
fawimnirif:ti«i  Butbocity.  They  did  not  see  any 
decrease  in  oonqietition  after  the  original  authority  to 
indemnify  oontracton  expired,  so  they  have  not  felt 
the  need  to  nse  the  current  indemnificatioD  statute.  For 
example.  New  Jersey  recently  reodved  S  reqxnses  to 
a  soUdtation  wiiboot  indemnification  for  a  remedial 
design  for  a  Sqierfund  site.  This  levd  of  competition 
is  comparable  to  what  they  would  have  expected  when 
they  did  offer  jndfmnificmioo.  New  Jersey  also  issued 
a  levd-of-effoit  type  aolicitatioo  for  remedial  design 
go  nwMiiMvt  sites.  They  wondered  if  they  would  obtain 
adequate  competition  sinoe  the  respondenu  had  no  site 
htfarmation  ppon  which  to  jndge  their  liability 
exposure.  New  Jersey  received  16  responses,  so  they 
coododed  that  lack  of  indtannification  was  not  a 
significant  fretor  in  competition.  They  did  note  that 
there  are  some  firms  who  bid  when  indemnification 
was  offered,  but  who  do  not  bid  now.  These  firms 
claim  that  part  of  the  reason  for  their  changed  bidding 
practice  is  the  lack  of  indemnificatiotL  However,  New 
Jersey  has  not  found  the  omission  of  these  firms  to  be 
ahindrance  to  adequate  competition. 

PRIVATE  ENTTTTES 


There  appeare  to  be  a  wide  variety  of  indemnifica- 
tion  practices  in  the  private  sector.  There  is  anecdotal 
evidence  suggesting  that  some  private  pvties  indem¬ 
nify  and  othen  do  not  but  it  is  rlifiicult  to  determine 
which  is  the  predominant  jaactice.  For  example,  in 
testimony  before  the  Environmental  Restoration  Panel 
of  the  House  Committee  on  Armed  Services^',  the 
Natiorud  Constructor's  Association  (NCA)  provided 
several  examples  of  actaal  tangnage  nken  fiom  private 
hazardont  waste  cleanup  «aa|ncts  entered  into  by 
NCA  member  companies.  Thaaa  wamples  provide  a 
hroad  range  of  indenmification.  Some  inclnde  Umits 
for  certain  types  cf  dahns;  othen  do  not  Some 
expressly  omit  coverage  of  willful  misconduct;  others 
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c  Indemnification  Practices 


To  ipedllc  dtfi  fram  the  private 

techu;  DoD^^a^  a  quraikiiiiiaire  lo  the  lop 
26  IHiiehtlMfe.  iji^  ftrika  (PRPi)  listed  ia 
oedht  tii  rilijfyaii$,litan  the  EP4  listing  dated 

MslppJl?  iwpoBiM  received  can  be  found 
in  Appendb  the  RPi  have  lai|e  dcmmp 

progiata  ($10  telBlnii  ip  $200  Bilfioo  aaiually)  aod 
many  contiaaon.  hloiri  of  the  FRRi  are  also  hivalved 
in  aO  phaaea  of  cteannp.  Cmaa  the  ttidy  phase  to  site 
ckne-ooL  No  hidfannlflrarinn  ciahns  have  been  filed 
agrintt  aaqr  of  the  nift  that  responded. 


Ihe  waponaea  indicate  that  aevetal  niRi  indiide 
veiy  limited  oontractor  mdemiiification  in  their 
standard  least.  TUt  indwonififation  osually  eacludea 
oovetafe  for  ay  oontxactor  oeglifenoe  or  willfiil 
nrisoondnct.  ta  other  cases,  the  indeanification  clause 


is  even  more  Kmiied.  and  provides  protectko  only 
when  the  RP  was  negligent  Some  PRPs  do  not 
indeauiiiy  contcacton  under  ay  drenmstances.  Othen 
do  ao  rehictaady  oa  a  caae-by-case  basis  when  it  is 
neoeaaary  to  obtain  the  oontiactar  they  desire.  For 
esan^ilc,  Monsanto  states,  *In  such  instances, 
Monsanto  any  agree  to  indeinnify  the  oootiactor 
against  qiedfic  featnres  or  happenings,  but  only  by  the 
most  Ifaniied  provision  which  be 

arranged  to  satisfy  that  oontractor.”  Conversely,  most 
require  the  oontractorjo  indemnify  them. 

f  This  data  nay  indicate  that  there  is  a  general 
lentimea  in  the  private  sector  against  providing 
environinentBl  rettondon  contractor  indemnificatioo, 
but  that  it  will  be  provided  to  a  limited  degree  on  a 
caae-by*case  basis  when  needed. 
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Chapter  6:  Insurance  - 

Response  to  §  332,  Paragraph  (6) 


Piwagrapb  (6):  The  ■▼aUabUtty,  Am  eoTcragc, 
Ibe  coct,  aikd  the  type  of  hiarancc  coamerdafly 
•▼aOablc  to  tBvtroiiiiiieiiUJ  reitantloa  contractori  at 
carreat  and  fonner  nlllUry  hMtaUatloas  and 
fonneriy  aaed  dcrcaae  altcs. 


polhitiao  effecu  aid  a 
tao  account  in  caicolii 
IntnraDoe  cnmiianiftt  c 
^n±  costs  have  been 
waae-ielated  Udfaddn 


ooa^iat  were  not  taken 
for  those  policies. 
lUb^  to  cover 
n^iioinoe  dT  hazardous- 


SYNOPSIS 

By  the  mid-1980s,  most  of  the  insuraiice  industry 
ceased  to  offer  new  enviroomenta]  fanpairment  liability 
(EIL)  insurance  policies.  However,  by  the  early  1990s, 
some  limited  coverage  EIL^poUcies  became  available^ 
witfcrwy  'high  piuBianMfeflti!  team 'trend  m  iSe>^ 
insurance  industry  has  be^to  make  more  insurance 
available  to  cleanup  cootmciors  than  in  the  past 

Advertised  riths  remain  high,  aUmgh  negotiated 
rates,  particularly  fo^arge  multidMitract  (bulk  rate) 
policies  are  beoaninX  aomewn  more  leasonabie. 
Policies  are  sdll  carefiill^mt^  to  limit  the  insurance 
company's  exposure.  Pni^  covering  ‘long-tail" 
liabilities— those  that  oocwwecades  after  the  policy  is 
written  and  the  jnaduru  paid— are  not  yet  available. 
(Long-tail  coverage  Jp  par^larly  Important  for 
environmental  reitomon  cono^tors  because  many 
beallta  effects  ihaiAuiy  result  Vom  an  improperly 
performed  enviroi^ot^  cleanup  tto  not  emerge  for 
20  or  30  years.)  Unweva,  great  strideMoward  providing 
long-uul  coveme  have  been  made  \n  large  multi- 
contract  policm  by  negotiating  terms  wiut  the  insurance 
companies.  If  may  be  that  the  belter  ter^  and  lower 
costs  availt«e  on  multi-contract  policies  aX  due  more 
to  Ibe  incased  negotiating  power  Ibaik  to  Ibe 
"economis  of  scale"  tbai  typically  iinpaa  Iw  rate 
costs.  / 

’^^Tbcmrailability  and  terms  of  EIL  insurance  are 
bigbly  dependent  on  ibe  claims  history  experienced  by 
jhe^toM«ramce^Musffv.jM  Wimi  mh(|buwai-eK-tffi^ 
tn  i<^w  of  tapf^ised  poUntion 

daims  serves  as  recent  evidM(a  opHu.  If  the  number  of 
valid  claims,  or  even  ones  suraairaily  arguable  to  entail 
significant  defense  costs^J^nt  out  to  be  high,  the 
availability  of  insiinncuTOuld  nc  curtailed  from  even 
the  somewbat  lim)te|^^miouni  oflei^  today,  tasumice 
companies  htvt^^eea  severely  ■npacM  by  the 
I  emergence  of  ofrapational  disea^  s^ihe  enactment 


environmental  l^blalidn,.  Standard 
in  the  19S0s  have  been  held  to  cover 


BACXGROimD  ' 

Mor  to  the  1970s.  the  insaranoe  Industry  offered 
comprehensive  general  liability  policies  to  cover  a  broad 
range  of  oommercial  liability  resulting  from  accideota] 
personal  injury  or  property  damage,  usually  incloding 
ptdlntioo  inddeals.  In  the  late  1960s,  the  insurance 
industry  added  a  "poUution  exchision*  dause  to  tbe 
standard  comprefaensive  general  fiabflity  policy.  It 
specified  that  the  policy  hovered  only  sodden  and 
accidental  poOnlkm  incideats.  During  die  1970s.  acme 
faumers  developed  a  specific  type  of  policy.  caDed  an 
enviroomenial  fanpairment  HabOity  (EIL)  policy,  lo 
expressly  cover  pt^tioo  risks.  However,  by  the  mid- 
19^,  new  polides  of  this  type  were  not  being  offered 
by  most  insurers. 

Tbe  dedsioo  to  discantinue  offering  EIL  policies 
was  primarily  due  to  the  Insurance  industry's  cooccro 
that  new  envimunentri  l^islation,  ooqiled  with  bends 
in  common  taw  and  court  inierpretatioDs  of  environ- 
meotal  taw,  had  broadened  the  insurance  companies' 
liability  beyond  what  the  companies  had  bMeaded  to 
insure  against^  In  addition,  the  insurance  industry  was 
experiencing  an  actual  faKrease  In  the  number  and 
doltar  value  of  daims  bebig  filed  during  ibis  period.  Tbe 
RAND  Institute  for  GvQ  Justice  sonreyed  four  national 
insurance  carriers  on  claims  involving  hazardous  waste 
cleanup  sites.  Tbe  claim  payments  per  nrveyed  firm 

2  from  an  average  of  $9  million  in  1986  to  over 
million  In  1989.  Tbe  number  of  claims  also 

rapidly  during  this  dine,  from  shout  650  per  firm  to 
2,200,  and  the  average  number  of  policybolders  that 
filed  claims  grew  from  200  to  1,000.’ 

Tbe  RAND  survey  also  found  that  an  average  of 
SSperoent  of  the  Insarer  onltays  Ihrot^  1992  have 
ben  fra  truartinn  OMts;  dm  legd  oosis  of 
coverage  dfamoies  or  tte  Itffl  cods  to  deCend  the 
poUcyfaolder.*  That  meau  dhafoi^  12.peReot  of  the 
claim  paymeott  have  been vWiial  hdemnificailoo: 
the  costs  of  site  cleanups  or  third  party  datans.  This  is 
OQosistent  with  the  small  number  of  final  Jgdgments 


Chapters:  Costs <6f New AulhoriW 

Response  to  {  332,  Paragraph  (8) 


Puvgnipk  (B):  The  potential  coats  of  any 
Indemnification  anthoclty,  If  any,  raeonnacndod  by 
the  Secrctery  of  Defease  In  the  report  raqnlred  I 
tUssection.  ,  . 

SYNOPSIS 


additional  faidemnificatioo  aotbarity 
for  eavinM^neatal  testoratioo  oontractocs  eraiking  at 
DoD  sites/ltaiheii  this  wwprjnjic'duemaee  paaeibl^eBBU 
aadheaefiij  uf  lialiiiiiiiliaatiaa  noliciefl. 


If  th^oveniment  indemnifies  an  enWfonmental 
lestotatioQ  wtiactor,  it  in  effect  beoames  die  insurance 
oon^nny  for  tl^  liabilities  the  contractor  ti  indemnified 
against  In  the  iimplest  case,  the  govrament  saves  the 
cost  of  tatsura^,  but  increases  i^potendal  future 
outlays  for  claimV  against  the  oonmetor.  Under  ideal 
\  conditions,  there  Vill  be  no  differaice  in  cost  to  the 
^  government  for  inoonnifying  extractors  rather  than 
^'’^Nirchasing  insatance\or  them. 

However,  it  is  d^  ideal  conditions  do  not 
exist  Most  notably,  cumn  insurance  policies  do  not 
provide  the  long-tail  werage  that  indemnification 
could  provide  (see  CbaXp'6).  Iheiefoie.  indemnifi¬ 
cation  would  cover  vd/m  cl^s  than  insurance  would, 
and  may  cost  the  gpvernllpent  more  out  of  pocket 
expenses  than  if  it  hM  simpl]\purchased  insurance.  ’ 


This  potential  additional ' 
against  the  import  but 
cost  that  exists  ir  the  governmd 
somewhat  limiin  insurance  i 
and  does  notXdemnify  its  env 
contractors.  1^  social  cost  results 
injured  partymay  have  no  way  to 
insoranoe  dXs  not  cover  the  claim. 


must  be  balanced 
lit  to  quantify,  social 
|t  relies  solely  on  the 
;e  currently  available 
tal  restoration 
the  fact  dukt  an 
damages  if 
contractor  has 
lent  has  not 


httulfidena  assets  to  pay,  and  the 
provided  rademnification 


the  government  would 
th  the  envifoomental  testoratioo 
costs  nnder  CERCLA, 
cootrtftor  for  this  type  of  liability  migl 
It  only  moderate  additional 
indemnifying  the  oontractor  for 
daimt  could  potentially  cost  the  government' 
more.  This  is  because  tte  governmem  would 


be  fan»n«V  fiom  state  law-based  tort  cUdu  based  on 
met  lUWty  and  have  dte  tAsctetiol^  Ametioo 
‘defEnse  araUable  ’aome  nci||ngence 

leaving  tbeVontractor  lo  riiooldeysoch  third-party 
claims  itself  Ompter  4). 

Most  l4al\  costs  are  vdyaH  Ibroogh  to  the 
governmem  tfarontt  various  rnKhanisms,  regardless  of 
Indemnification.  Vherefore^here  may  not  be  much 
difference  in  l^alXoosts  ^d  by  the  govenuneni  if 
Indcmnificalion  is  prVideXrr  not 


Envinnmental : 


1  contractors  who  perform 


work  without  indemrflkatioo  may  avoid  itmovative 
techodogies  becaus^iy  Wmition,  the  success  of  these 
lediMlogies  is  k^cotau.  Consequently,  the  use  of 
tanovative  tecbnologies  mw  inenr  a  higher  risk  of 
liabilities.  Howper,  catirA^S  the  cost  to  the 
government  testing  from  thiMvoidance  of  innovative 
teduKdogies  m  are  potentiaUy  mqxntive  and  more 
effident,  is  ypy 

Offertfg  indemnification  lo\  environmental 
lestoratim  contractors  might  widen  th^&ld  of  bidders 
and  proposers,  improving  the  dunces  tfa^DoD  would 
obtain  ^  best  eavfaonmental  restoration  vuw  possible. 

fer.  there  is  no  dear  evidence  to  snggesMuit  DoD 
is  via  currently  obtaining  sufficient  oompeOtion  to 
enspe  the  best  t^ue  (see  Chapter  3). 

s  1^0 

This  rqtort  mahes-no  recommendabanuegaiTliiig-i^ 
the  Jsshabliity  vd  additional  indemnification  authority 
for  enviroomeaial  restoration  contractors  working  on 
DoD's  bdlities.  It  is  not  yet  dear  whether  DoD's  future 
needs  for  enviroomental  connetors  wili  best  be  met 
without  using  my  of  the  existing  Indemnification 
authority  available  to  it  (as  is  itt  current  practice),  by 
applying  diese  existing  autbocities  in  aome  future 
contracts,  or  through  aome  new  brooder  anthority. 
Nonetheless,  It  is  apparent  that  there  are  both  costs  and 
benefits  to  osing,  or  not  asing,  Indemnlficatioa 
authorities  on  environmental  ledoration  contracts, 
.dioagh  diey  emmot  be  qnMii|fcB^ai^fte^prMim^ 

jg-flir  Imh  rir  It  -miftit  hiflaian  th 

jntt  of  env*»«»««»"«««t  ■miir  hi  r>rr> 
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INDEMNIFICATI(M4  SUBSlTTirrED  FOR 
INSURANCX 


Whea  itae' 


indeaBifled  apinsL  Sui 
eiiber  (1)  fdmbanAthe 
inionnce  to  com  ifaMii 
risk  to  the  iiismiitt 
cootnctor  for  the  liabilfli 
to  the  fovcmoieiit.  oi 
tniuferriag  the  risk  to 


icnment  iodeomiliey  an  eaviroQ- 
oooinctor,  it  in  effea  becnmea  the 
’  for  the  liabilities  the  contractor  is 

B amply,  the  kovenuneat  can 
tractor  for/tbe  purchase  of 
ies,  theiem  transferring  the 
npany,  A)  indemnify  the 
hereby  Jnmsfetring  tte  risk 
I)  do  ^either,  efifoctiveiy 
pubim  to  the  extent  the 


ooniiactor  lacks  the  assets  b  pa; 

There  will  be  no  cost  d^e 
between  aptions  1  and  2  if  cw 
met  first,  that  the  insura^ 
pieminnu  oower  the  claimsAW 
administrative  costs,  and  imu 
second,  that  the  govemmdnt's  < 
indemnification  equals/  the 


ydaim. 

eoce  to  the  government 
lin  ideal  conditioos  are 
is  priced  so  that  the 
1  by  the  insurance,  the 
toice  company's  proTit; 
w  of  administering  the 
iasuraoce  company's 


administrative  costs 
importantly,  that  the 
the  indemnification 
that  these  ideal  oondi 
of  a  claims  bisiary,i 
the  proper  premi^ 
npidly  changiotoi 
available  (see  Qu 
government  caiJidm 
so  that  the  ■Bnini 


ma  profit;  ib 
/urance  cova 
overage.  Howr 
oru  IrMd  true.  1 


profit 

available 


third  and  most 
[c  is  equivalent  to 
er,  it  is  unlikely 

I'  clack 
ore  of 
ry  the 
Utioiu 
f  the 
ogram 
0  the 
Down) 
rently 
g-tail* 
made 


would 


Hirge,  as  ee^nced  by 
a,  terms  condii 
It  is  uruTOwn  if 
D  indemnifit^OD  pro| 
costs  are  «ual  to 
radve  costs  anl  (unkw 
it  is  clear  thm  cum 
KN  cover  the  ylcng- 
uu  result  fiom  clams  i 
total  restaratioQ  woric 
premiums  paid-Wfac 
wmabty  be  stnicmm 
fore,  since  tndemnife 
tian  srould  insurancL 
tsumoe  is  becoming  somewhat  otore  reasoD 
it  is  possible  that  indemnificatkn  would  oo) 
nent  more  than  simply  purchasing  insuranoe, 


^ioaking  at  h  another  sviy,  if  the  govenunut 
ued  to  provide^gotpction  against  long'tail  liabilituk 
tomill(aiig|^j||  |iBD(^y  mote  cost  effective  tha 
nance.  fi  binrmisf  the  only,  way  to  cover  loon 
HabOMcii  iftt  tasmance  (if  It  b  possible  at  aiI)N 
dd  be  to  pwcharo  daimsHnade  insinnce  year  afier 


year.  Chums-: 
likely  bat  ind 


.insurance  b  very  a 
[karion  would  be  bto 


pensive,  so  it 
expensive. 


Of  course,  a  middte  oours^^xists,  as  welL  Tbe 
government  could  provide  UiulU  indemnification,  wib 
deductibles  and  maxhniniMr  that  would  still  provide 
greater  protection  than  ifncunenily  available  brough 
insurance.  In  theoryy^b  Nhdrmnificatioo  could  be 
sinictiHed  ao  bat  ii  coat  would  equal  be  cost  of 
cuticnlly  available  insutanoe,MNit  provide  broader 
coverage.  In  aiMoon.  it  would  havit^  added  benefit  of 
providing  sM^ves,  because  of  ns  deductibie  and 
maximum^jjgms,  for  be  coutractor  to^naintain  a  high 
standard  of  perfonnance.  \ 

INSURANCE  COSTS  WITHOUT  \ 

INDEMNinCATION 


When  indemnifical 
contractors  tend  to^ 
coverage  b  not  as  mw 
especially  true  for  cost  i 


m  b  not  wered,  concerned 
ciiase  ins^i^oe.  even  if  its 
as  be>/would  want  Tbb  b 
Ifabusfraeot  contracts,  where 


be  cost  of  insurance  b  gQKtaliy  an  allowable  cost 
Wib  insurance  becomin^wm  widely  available,  and 
wib  better  coverage,  b/cost  uHte  govenmieot  can 
substantiaL  Therefi^  thb  insde^  cost  must 


recognized  as  a 
providmg  indemr 

SOCIAL  COST! 


m  associated  wib> 
licariaa 


policy  of  not 


There  k  an  often  overlooked  social  cost  associaied 
wib  be  policy  of  not  providing  indemnificatioo  to 
eaviranmentamestoration  contractors,  ^at  is,  who 
pays  for  be  low  and  injuries  of  dlu^  exposed  to  a 
release  from  a  0^  site  if  be  govehunent  need  not 
conopensaie  them  a^be  ooutractorlacks  insuranoe  and 
be  financial  resourowito  do  so.  Xs  discussed  above  and 
in  Chapter  6,  cuitentlyVyailahK  iiuuranoe  b  not  likely 


to  cover  all  potential  umms,  particularly  be  all- 
important  'ktog-tail"  Clum.  Al^  as  discussed  in 
Cbiq>ler  3.  tere  b  eyueacr^ut  most  envitoumenial 
restocatioo  amiracm  do  iiot\ave  tufficieat  financia) 
lesourcea  to  wiibslm  a  snbstauHa  claim.  Thb  results 
in  be  very  reaLpossibttity  that  parties  have  no 
mechanism  yJ  obtsaa  oompenum  for  damages 
resulting  from  be  cteanup  of  a  DoD  ito.  In  fhct,  bb 
situation  exuu  on  a  smaller  scale  at  stUMun  deanups 
in  be  fouaecn  states  that  have  providM  immunity, 
rather  than  indenmificntion  or  insurano^for  their 


in  be  ft 
rather  tt 


enviroameatal  restoration  oontracton  (see  < 
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COST  OF  CLEANUP 

Relieving  the  oootiactor  from 
govenineni  q^ups  would  obligate 
pay  for  cleanuiKworic  that  became  ik 
the  contractor's  m-negligeat  action, 
effectively  in  for  cnvhw 

contractors  perfotmiW  work  at  NPL 


icmoval  actxns,  becau^ 
waiver  for  these  contract 
costs.  However,  strict  ha 
in  effect  for  most  of  the 
contractors  since  they  pc 
sites,  and  therefore  do. 
(  119  waiver  (see  Om 
currently  liable  for  cjjUi 
dwugh  they  peifoniy(atii 


Iity  on 
tent  to 
use  of 
tion  is 
ntioo 
■ming 
autory 
leannp 
mains 
■ration 
i-NPL 
RCLA 
rs  are 
t  even 
y. 


Relievin^s^^tional  oontracUK  from  strict  liability 
ooder  CERCLAN^ould  require  tM  government  to  pay 
for  cleanup  exists  reciting  bm  the  contractor's  non- 
negligent  actions  thal^iq^ ^nsence  of  this  waiver,  the 
contractor  might  at  lean'^e  lo  share.  On  the  other 
hand,  the  government  asiiteVM^M  will  normally  have 
joint  and  several  liabiU^  and  tbu^^guy  have  to  pay  for 
the  cleanup  costs  reai^ess  of  the  pchsi^ity  that  the 
contractor  might  am  be  liable.  This  will  be'pmticularly 
true  if  the  caot«tor  is  uninsured  or  has  inadequate 
assets  to  pay  theiclaun. 


lodemnuj^g  environmental 
against  ckaniW  costs  resulting 
would  inaease  the  cost  exposw 
Reqxmsibility  for  n^gent  acts y 
divide,  so  joint  andsb^^  u 
particularly  given  the  reoebt,Am 
the  limited  applicability  of  jam  i 
CERCLA  clemup  costs  (sw  t 


il  restoration  contractors 
ig  mxa  negligent  acts 
luryof  the  government, 
ts^  easier  for  courts  to 
wility  is  less  certain, 
peals  Court  deciskms  on 
|t  and  several  liability  to 
<E^ter4).  Tbere^  we. 


where  the  contractor  is  at  /ault,  thr^veroment  might 
avoid  cleanup  liability  together  d^lite  owning  the 
site.  Of  course,  a  gover^ent  agency  coum^a^oid  legal 
liability,  but  then  it  cowd  be  compelled  to  pay^qyway 
by  Congress.  Thus  the  Actual  cost  impacts  of  prote^g 
contractors  from  CERCLA  cleanup  liability  are  very 
Cact-dqieodenL 


COST  OF  THIRD-PARTY  CLAIMS 

The  potential  oosr'MqmKrts  kI 
contractor's  tort  liability  to  twtLn^e 
different  Tort  claims  (actions  for/ahau 


ct  personal  mjury)  introduoe  a^«eries  of  jovenAnental 
inmunities  that  would  frequently  ihirld  the  fmmment 
frn  nit,  even  though  it  would  have  been  Iriile  if  a 
pri\^  party.  This  might  leave  the  enyuonmental 
resto^on  contractor  as  the  sole  lemainin/  defendant 
If  thA  government  indemnified  the  cmtractor,  the 
faicrea^  cost  in  a  particolar  case  could  t^nhstantial. 

The  \most  fanportant  of  tty  governmental 
jgunmitirXto  tort  nits  for  the  puryer  of  this  rqxwt 
ate  the  stri^  liability  exception  the  discretkinary- 
faaaaaa  excebtion.  Suits  against  tM  government  must 
be  based  on  Mhgeoce  or  fruilumot  on  strict  bability. 
(The  governing  is  liable  for  fi^CLA  deauqi  costs 
without  fruilt,  binunly  because^^ongress  chose  to  write 
CERCLA  that  my.)  The /"discretionary  fimetioo* 
exception  provides  tl^  the  nvenment  is  from 

suit  when  the  action  mqneittion  arises  from  the  exercise 
of  a  discretionary  ftinrifrn — making  a  choice.  Courts 
have  divided  sha^ly  otw  the  meaning  of  this  term,  but 
it  seems  that  tfae/^ice  must  be  based  on 
"considerations  ct  tod^  ecbpomic,  or  political  policy*.^ 
Taken  together,  ih^  two  Immunities  mean  that  (1) 
when  the  govenunnt,  as  stteVroer,  and  the  contractor 
are  both  strictly  mable  for  daises  or  injuries,  the 
contractor  is  theXmly  party  subjea  to  a  jod^ent,  and 
(2)  when  the  government  and  th^xntractor  are  both 
liable  for  a  ^gligeni  act,  but  Ore  government  is 
exercising  f  discretionary  Amco^  again  the 
goveromentM  fanmtine  and  the  contra^  is  the  only 
liable  parre.  Providing  indemnificalkA  under  either 
dreum^^  means  that  the  govemmm  would  be 
pa3ring  augment  it  could  otherwise  avtwd.  It  is  difficult 
to  itiennmc,  or  even  guess  at,  the  number  oiroccasioas 
in  which  these  circumstances  could  arise,  extractors 
ate  qipereotly  deeply  concerned  about  them,  but\  is  not 
clear  that  they  are  common.  \ 
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Mr.  Patrick  Meehan 

Acting  Assistant  Secretary  of  Defense 
(Environment) 

Office  of  the  Assistant  Secretary  of  Defense 
Washington,  D.C.  20301-8000 

Dear  Mr.  Meehan: 
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This  is  with  further  reference  to  Mr.  Tom  Baca^s  request  of 
23  December  inviting  our  Society  to  submit  information  on 
contractor  indemnification.  We  always  appreciate  the  opportunity 
to  be  of  service. 


We  surveyed  our  own  Sustaining  Member  affiliates  from 
industry  and  also  the  five  Engineer  Service  Chiefs  (the  Army, 
Navy,  Air  Force,  Coast  Guard  and  NOAA) .  We  understand  that  the 
DoD  Engineer  Chiefs  will  be  submitting  information  directly  to 
your  office.  However,  we  are  enclosing  the  entire  submission 
from  all  sources,  as  follows: 


a.  From  the  Engineer  Service  Chief  Offices  --  Enclosure  1. 

b.  From  industry  members  --  Enclosure  2. 


Here  is  a  short  summary  of  responses: 

a.  From  the  Armvi  We  received  the  enclosed  copy  of  a  draft 
report  that  is  being  prepared  for  your  office  (Enclosure  1-1) . 
This  report  outlines  indemnification  coverage  on  Superfund 
projects,  some  of  which  included  CERCLA  119  indemnification. 

They  also  state  that  no  environmental  restoration  contractors  at 
U.S.  Army  Corps  of  Engineers  sites  have  encountered  litigation  or 
liability  claims  for  work  since  1980.  The  paper  also  shares  some 
of  the  contract  agreement  details  and  provides  an  opinion  on  the 
need  for  additional  indemnification  authority,  including  the 
availability  of  adequate  competition  for  environmental 
restoration  contract  work  under  the  present  indemnification 
authority. 


b.  From  the  Naw:  They  report  that  they  know  of  no  cases 
where  contractors  have  been  exposed  to,  or  involved  in, 
litigation,  claims,  and  liability  related  to  environmental 
restoration  work.  They  shared  some  insight  into  the  insurance 
issue  by  including  a  summary  listing  the  major  issues  of 
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United  States  and  one  of  the  states  in  a  dispute  over  whether  an 
interim  action  was  to  be  governed  by  CERCLA,  or,  as  the  State 
argued,  by  RCRA  and  the  State  Hazardous  Waste  Management  Act. 

The  State,  having  been  frustrated  in  its  attempts  to  move 
directly  against  the  U.S.,  and  notwithstanding  the  U.S.'s 
position  that  the  company  was  acting  solely  as  a  CERCLA  RAC, 
began  RCRA  enforcement  procedures  directly  against  the  company. 
The  company,  although  wholly  without  fault,  was  not  supported 
legally  by  the  U.S.  The  action  against  the  firm  was  eventually 
dismissed,  but  only  after  the  firm  incurred  significant  internal 
and  outside  expense  in  fighting  the  action.  This  company  was 
also  involved  in  or  exposed  to  two  other  lawsuits  in  the  same 
general  region.  While  the  firm  was  not  directly  named  as 
defendant,  it  was  required  to  produce  documents  and  provide 
deposition  testimony  with  resulting  legal  fees  alone  exceeding 
$400,000.  The  firm  shares  its  knowledge  of  state  coverage  for 
indemnity,  naming  New  Jersey's  negligence  standard  for  hazardous 
waste  work  whereby  the  contractor  is  not  exposed  to  strict 
liability.  Other  state  provisions  cap  the  contractor's  liability 
and  provide  for  co-payment  in  certain  cases.  They  continue  by 
giving  examples  in  private  party  contracting  where  various  levels 
of  liability  are  negotiated,  with  the  client  assuming  all  risk 
above  a  certain  limit,  all  subject  of  course  to  the  absence  of 
gross  negligence,  willful  misconduct  or  a  substantial  violation 
of  the  contract.  The  firm  concludes  by  discussing  the 
availability  and  cost  of  commercial  insurance,  saying  "the 
insurance  market  has  not  changed  significantly  in  the  past  year. 
Some  policy  limits  have  increased,  but  all  of  the  available 
insurance  still  has  a  fatal  flaw;  it  is  claims  -  made;  a  project 
policy  will  not  be  there  ten  to  twenty  years  after  the  project  is 
oyer  to  cover  the  liabilities.” 

It  is  regrettable  that  the  full  report  could  not  be  provided 
due  to  confidentiality.  However,  we  understand  the  firm's 
feeling  that  the  competitive  nature  of  the  market  and  the 
confidential  relevance  of  the  data  preclude  divulging  the  source. 

We  know  there  are  several  other  reports  currently  enroute. 
However,  since  we  understand  you  need  the  report  by  i  February, 
we  are  forwarding  the  responses  received  to  date  and  will  forward 
the  others  as  they  arrive.  We  also  know  that  several  of  our  own 
members  have  also  submitted  reports  through  other  agencies.  So, 
hopefully  you  will  receive  the  full  range  of  information  needed. 

We  wish  that  time  had  permitted  a  more  thorough  airing  of 
the  subject  and  that  more  replies  had  been  received,  especially 
from  industry.  There  seems  to  be  little  doubt  in  the  minds  of 
our  members,  especially  those  in  industry,  that  some  government 
environmental  restoration  contracts  clearly  place  the  firm  in 
jeopardy  of  unknown  dimensions  and  for  indefinite  periods  of 
time.  Severe  economic  conditions  have  forced  many  companies  to 
seek  environmental  restoration  work,  despite  the  ominous  risks 


3 


U.  S.  ASKY  CORPS  0?  ENGINEERS 

DATA  FOR  REPORT  ON  INDEMNIFICATION  OF  CONTRACTORS  PERFORMING 

ENVIRONMENTAL  RESTORATION 


1.  Thera  have  bean  no  approved  or  pending  usee  by  the  U.  s. 

Army  Corps  of  Engineers  (USAGE)  of  Public  Lav  85*804  authority, 
or  10  u.s.c.  2354  authority  to  indemnify  environmental 
restoration  contractors.  USAGE  has  never  provided 
indemnification  on  DERP  projects.  However,  since  October  1989, 

84  Super fund  projects  were  placed  under  contract  for  EPA  by 
USAGE;  82  of  the  projects  included  CERCLA  119  indemnification  and 
two  did  not.  Contract  information  prior  to  October  1989  is  not 
readily  available.  There  have  been  several  approved 
indemnification  requests  under  the  Chemical  Stockpile  Disposal 
Program,  however  for  the  purposes  of  this  report,  we  did  not 
consider  chemical  demilitariration  to  be  environmental 
restoration. 

2.  No  environmental  restoration  contractors  at  U.  S.  Army  Corps 
of  Engineers  sites  have  been  exposed  to  litigation,  claims  or 
liability  related  to  such  environmental  restoration  vorX  since 
1980. 

3.  There  have  been  no  i.nstances  when  the  U.S.  Army  Corps  of 
Engineers  has  reimbursed  environse.ntal  restcration  contractors  or. 
ccst-reimbursement  contracts  for  liabilities  to  third  parties 
related  to  the  environmental  restoration  vor)c. 

4.  There  have  been  no  instances  in  which  the  u.  s.  Army  Corps  of 
Engineers  has  been  unable  to  award  a  contract  for  environmental 
restoration  work  due  to  lacx  of  adequate  competition  or  qualified 
contractors . 

5.  Additional  indemnification  authority  is  not  necessary  to 
ensura  adequate  competition  and  qualified  contractors  for 
environmental  restoration  contracts.  The  D.  S.  Army  Corps  of 
Engineers  has  experienced  adequate  competition  and  qualified 
contractors  for  environmental  restoration  contracts  under  the 
present  indemnification  authority. 

6.  Response  action  contracts  greater  than  $5  million  awarded 
between  April  1  and  November  30,  1992  are  provided  with  contract 
number,  title,  award  amount  and  name  of  winning  contractor,  names 
of  all  other  qualified  bidders  and  their  respective  bids  on  the 
next  page. 
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DEPARTMENT  OF  THE  NAVY 

naval  rACtLitic*  KNOiNfcaiMA  eoNWAN* 


28  Jan  93 


Brigadlar  canaral  K.  0.  Baehua,  usx>  Ret. 
Tha  Soclaty  of  Anerlcan  Military  Engineers 
P.O.  Box  212B9 
Alexandria,  VA  22320-2289 


Dear  BGEK  Bachua, 

In  response  to  your  letter  of  4  January  1993  concerning  Mr.  Tom 
Baca's  request  for  information  for  a  special  report  to  congress, 
the  following  is  provided t 

(1)  The  extent  to  which  contractors  performing  environmental 
restoration  work  at  Federal,  state  and  private  sites  have 
actually  been  exposed  to,  or  Involved  in,  litigation,  claims,  and 
liability  related  to  this  work  since  1960: 

To  date,  there  have  been  no  Known  exposures.  However,  data 
is  still  being  collected  from  our  field  activities.  This  data 
will  be  included  in  a  report  to  Mr.  Baca  which  has  been  requested 
by  16  February  1993. 

(2)  The  type  and  extent  of  indemnification  currently  provided  by 
Federal  or  state  agencies,  or  private  entities  for  environmental 
restoration  work: 

Mo  indemnification  is  currently  being  provided  by  the  Mavy. 

(3)  The  availability,  coverage,  cost  and  type  of  insurance 
commercially  available  to  environmental  restoration  contractors: 

Bee  enclosure  (1). 


Very  respectfully. 


CJfeputy  Commander  for 
Manpower  end  Organisation 
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DEPARTMENT  OF  THE  AIR  FORCE 

HEADQUARTERS  UNITED  STATES  AIR  FORCE 
WASHINGTON,  DC 


Brigadier  General  W.O.  Bachus,  USA,  Ret. 
Executive  Director 

The  Society  of  American  Military  Engineers 
P.O.  Box  21289 
Alexandria,  VA  22320-2289 


Dear  General  Bachus: 


On  behalf  of  General  McCarthy,  I  am  responding  to  your  letter 
of  4  January  1993  requesting  our  input  to  a  number  of  questions 
posed  by  Mr.  Baca,  Deputy  Assistant  Secretary  of  Defense 
(Environment),  to  the  Society  of  American  Military  Engineers.  We 
have  been  discussing  a  similar  request  with  Mr.  Baca's  staff 
concerning  environmental  restoration  contracting  and  in 
particular  indemnification.  From  these  discussions  we  have 
learned  that  Mr.  Baca  was  going  to  solicit  "outside**  expertise  in 
hope  of  gaining  new  non-DOD  insight  into  the  issue  of  federal 
indemnification. 


We  have  no  specific  cases  where  contractors  performing 
environmental  restoration  work  at  an  Air  Force  installation  have 
been  e>q>osed  to,  or  involved  in,  litigation,  claims,  and 
liability  related  to  this  work. 


Indemnification  of  contractors  is  addressed  in  Public  Law 
(P.L.)  85-504,  FAR  52-228.7.  Under  P.L.  85-504,  the  contractor 
must  identify  the  nature  of  the  risk  and  then  the  Contracting 
Officer  must  forward  the  request  to  the  service  Secretary  for 
approval.  We  do  not  have  any  information  pertaining  to  the  type 
and  extent  of  indemnification  provided  by  states  or  private 
entities.  A  good  source  for  this  information  may  be  the  S.A.M.E. 
sustaining  members. 


We  have  no  information  regarding  the  availability,  coverage, 
cost  or  types  of  insurance  commercially  available  to 
environmental  restoration  contractors.  Again,  a  recommended 
source  for  this  information  is  the  S.A.M.E.  sustaining  members. 


We  hope  this  information  will  assist  you  in  preparing  your 
reply  to  Mr.  Baca.  I  am  certainly  available  if  there  are  other 
issues  on  which  we  can  be  assistance.  Your  staff  can  contact  me 
at  (202)-767-4616. 
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U.S.  Department 
of  Transportation 

United  States 
Coast  Guard 


Commandant  (G-ECV-2)  MAIUNG  ADDRESS: 

United  States  Coast  Guard  Washington,  DC  20593-0001 

(202)  267-1924 
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2  5  JAN  1993 


Brigadier  General  W.  0.  Bachus,  USA  (Ret.) 
Executive  Director 

The  Society  of  American  Military  Engineers 


P.  0.  Box  21289 
Alexandria,  VA 


Dear  General  Bact 

I  am  happy  to  pri^vide  the  following  information  requested  by  your 
letter  of  January  4,  1993t 


-  No  response  action  contractors  performing  work  for 
the  Coast  Guard  have  been  involved  in  litigation 
related  to  cleanup  work  performed  on  Coast  Guard 
sites. 

-  Unlike  the  Defense  Environmental  Restoration 
Authorization  (DERA),  the  Coast  Guard's 
Environmental  Compliance  and  Restoration  (EC&R) 
Authorization  requires  the  Coast  Guard,  for  CERCLA 
cleanup  sites,  to  "...indemnify  response  action 
contractors  to  the  extent  that  adequate  insurance 
is  not  generally  available  at  a  fair  price  at  the 
time  the  contractor  enters  into  the  contract  to 
cover  the  contractor’s  reasonable,  potential, 
long-term  liability."  (14  USC  681(e),  copy 
attached } .  To  date  no  response  action 
contractors  have  requested  that  the  Coast  Guard 
indemnify  them  for  such  circumstances.  The  Oil 
Pollution  Act  of  1990  (P.L.  101-380)  also  contains 
complex  contractor  indemnification  provisions  and 
requirements,  but  these  apply  to  pollution 
incidents  for  which  the  Coast  Guard  has  assumed 
responsibility,,  under  the  Act,  to  clean-up  sites 
where  the  pollution  was  caused  by  a  non-Federal 
party.  The  Coast  Guard  has  indemnified  some 
contractors  performing  these  type  of  response 
actions  but  1  do  not  think  these  cases  are 
relevant  to  the  purposes  for  which  you  are 
gathering  this  information. 
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Nacional  Deaanie  and  Acmeapharic  Adminlatratlon 

NiATIONAL  ocean  SEPVCE 
Coaac  a'>a  Saooebc  Survey 
Pockvilie.  M»ryi0rta  S08SS 
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Brigadier  General  W.  0.  Bachus,  USA,  Ret. 
The  Society  of  Anerican  Military  Engineers 
607  Prince  Street 
P.O.  Box  21289 

Alexandria,  Virginia  22320-2289 


Dea^Walt:  .-■> 

In  response  to  your  request  to  provide  input  to  the  Department  of 
Defense's  report  to  Congress  on  indemnification  of  contractors 
performing  environmental  restoration,  I  passed  your  letter  from 
Thomas  Baca  to  HOAA's  Office  of  General  Council.  We  have  a  hard¬ 
working  point-of-contact  there  who  checked  with  many  of  his 
colleagues.  It  seems  that  NOAA  has  not  yet  engaged  in  any 
environmental  restoration  contracting  and,  therefore,  has  no 
experience  on  which  to  draw  in  answering  the  listed  questions. 

Sorry  we  can't  be  of  any  assistance  on  this  one. 


Sincerely, 


V 


Rear  Admiral  J.  Austin  Yeager,  NOAA 
Director,  Coast  and  Geodetic  Survey 
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A.  The  Subcontractor  shall  take  ail  appropriate  measures  necessary  to  comply  with 

(1)  applicable  Federal,  State,  and  local  environmental  protection  standards  and 
r^uirements  and 

(2)  DOE  environmental  protection  requirements  (including  monitoring  and  reporting  j 
requirements)  transmitted  to  the  Subcontractor  in  writing  by  the  Subcontract  } 
Administrator.  In  the  event  there  is  a  conflict  os  to  applicability  of  Federal,  State,  or 
local  environmental  standards  and  requirements,  UBA  will,  after  consultations  with 
the  Subcontractor,  provide  appropriate  guidance.  Notwithstanding  the  foregoing, 
however,  the  Contractor  shall  not  be  required  to  develop  independent  management  I 
programs  and  implementation  plans,  but  rather,  shall  pardcipate  in  the  Contractor  ( 
programs  and  plans. 

B.  In  the  event  that  the  Subcontractor  fails  to  comply  with  said  standards  and  requirements, 

the  Subcontract  Administrator  shall  notify,  in  writing,  the  Subcontractor  of  such 
noncompliance  and  the  correc’ive  action  to  be  taken.  After  receipt  of  such  notice,  the 
Subcontractor  shall,  within  a  reasonable  time  anted  upon  by  the  parlies,  take  such 
correcdve  action.  In  the  event  the  Subcontractor  fails  to  take  such  correcnve  acnon,  the 
Suteontract  Administrator  may.  without  prejudice  to  any  other  legal  or  contractual  rights  of 
URA  or  DOE,  issue  an  order  stopping  all  or  any  pan  of  the  work:  thereafter,  a  start  order 
for  resumption  of  the  work  may  be  issued  at  .the  discretion  of  the  Subcontract 
Administrator.  The  Subcontractor  shall  make  no  claim  for  an  extension  of 
time  or  for  compensation  or  damages  by  reason  of  or  in  connection  with 
such  work  stoppage.  Such  restriction  of  claims  does  not  apply  to  . 
Subcontractor  for  claims  of  tower  tier  subcontractors  whose  actions  did  not  I 
contribute  to  the  cause  of  such  stoppage.  ^ 


The  Subcenraemr  shall  rake  all  reasonable  precautions  in  the  performance  of  the  Sendees  under 
this  Subconract  to  protect  the  safety  and  health  of  us  employees  and  of  members  of ’Jie  public  and 
shall  comply  with  ail  applicabie  safety  and  health  reguianons  and  requirements  (including  reporting 
requirement)  of  DOc  and  the  Contractor.  The  Subconcrac:  Administrator  shall  notify  the 
Subcooffactor,  in  vvriring,  of  any  noncompliance  with  the  provisions  of  this  Ardcie  62  a^  the 
corrective  action  to  be  take."..  After  receipt  of  such  notice,  the  Subcontractor  shall,  within  a 
reasonable  dae  agreed  upon  by  the  parties,  take  coirective  acaon.  The  Subcontrwto.-  shall  submit 
a  safety  and  health  management  program  and  implementatioh  plan  to  the  Subcontract  Administrator 
for  review  and  approval  within  60  days  after  the  date  of  execution  of  this  Subcontract.  In  the 
event  that  the  Subcontractor  fails  to  comply  with  said  regulations  or  ^uiremeno  of  the  DOE  and 
the  Contractor,  the  Suixontnc:  Administrator  may,  without  prejudice  to  any  other  legal  or 
coonictual  rights,  issue  an  order  stopping  all  or  any  pan  of  the  work;  thereafter,  a  star,  erder  for 
resumption  or  the  work  may  be  issued  at  ihe  discrcuon  of  the  Subcontract  Administrator.  The 
Subcontractor  shall  make  no  claim  for  an  extension  of  lime  or  for  compensation 
or  damages  by  reason  of  or  In  connection  with  such  work  stoppage.  Such 
restriction  of  claims  does  not  apply  to  Subcontractor  for  claims  of  lower  tier 
subcontractors  whose  actions  did  not  contribute  to  the  cause  of  such  stoppage. 


The  Subconcactor  shall  follow  the  rules  and  procedures  of  the  Defense  Priorities  and  Allocations! 
System  (DPAS)  regulation  03  CFR  Part  350)  in  obtaining  controlled  mmerials  and  other  products 

and  materials  needed  for  Subcontract  performance. 

1-69. 
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Any  claim,  loss,  or  damage  resulting  from  a  risk  defined  in  the 
subcontract  as  unusually  hazardous  or  as  a  nuclear  risk  and 
against  which  the  Contractor  has  expressly  agreed  to 
Indemnify  the  Sudcon.ractor. 


All  other  allowable  costs  are  included  In  "allowable  cost"  for  fee 
adjustment  in  accordance  with  this  paragraph  E,  unless  otherwise 
specifically  provided  in  this  subcontract 


■CMhefinfreet  modlfigattQn^  Any  Changes  to  the  target  costs,  target  fees, 
minimum  fee  or  maximum  fee  as  provided  In  this  Article  B>S  shall  be 
evidenced  by  a  modification  to  this  subcontract  signed  by  the  Subcontractor 
and  Contractor. 


B-IO 
^ . 
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extend  to  an  Indemnitee  for  claims,  damages,  injuries,  losses  and  expenses 
caused  by  the  sole  negligence  of  said  Indemnitee  hut  shall  extend  and  provide 
full  indemnity,  defense  and  hold  harmless  from  and  against  all  claims,  damages, 
injuries,  losses  and  expenses  caused  by  the  concurrent  negligence  of  COMMISSION 
or  others  and  Indemnitee. 

Hazardous  materials  claims  are,  without  limitation  thereof,  those 
which  arise  out  of,  a/e  related  to,  or  are  based  upon,  the  dispersal,  dis¬ 
charge,  escape,  release  or  saturation  of  smoke,  vapors,  soot,  fumes,  acids, 
alkalis,  chemicals,  solids,  liquids,  gases,  waste  materials  (including  without 
limitation,  materials  to  be  recycled,  reconditioned  or  reclaimed)  irritants, 
contaminants  or  pollutants  in  or  into  the  atmosphere,  or  on,  onto,  upon,  in  or 
into  the  surface  or  subsurface  (a)  soil,  (b)  water  or  water-courses,  (c) 
objects,  or  (d)  any  tangible  or  intangible  matter,  whether  or  no:  sudden, 
accidental,  intended,  foreseeable,  expected,  fortuitous  or  inevitable.  The 
parties  further  agree  that  the  term  ‘hazardous  materials'  as  used  herein 
shall  also  include  all  (1)  dangerous  wastes,  extremely  hazardous  wastes, 
pesticides,  hazardous  household  substances,  hazardous  substances,  hazardous 
waste  and  moderate  risk  waste  as  d.-fined  in  California  .Administrative  Code 
Sections  52C8  and  5209;  and  (2)  all  substances  ider.’i’ied  on  the  list  of 
hazarjeus  wastes  in  40  C.F.R.  Section  261.50  (Subpart  D)  and  Ftderal  CSH.A 
Standards  set  forth  at  2?  Paru  1910  and  1926. 

C.  Project  Professional  Liability  Insurance  Program  and  Proier: 
CoTTPrehersive  General  Liability  Insurance  Policy 

The  COMMISSION  win  use  its  best  efforts  to  develop  a  PPLIP  and 
PCGLIP  under  which  the  CO.MMISSION,  TRANSC.AL  I,  TRANSCAL  I's 
Subcontractors,  and  others,  as  determined  by  the  COMMISSION,  shall  be  included 
as  named  insureds.  In  the  event  the  COMMISSION  has  in  effect,  from  time  to 
time,  a  PPLIP,  and/or  PCGLIP  then  the  following  provisions  shall  be  applicable 
during  the  effective  period  of  such  coverage: 

1.  The  PPLIP  shall  apply  as  primary  professional  liability 
insurance  in  place  the  coverage  required  under  Article  T.A.Ke^  and  the 
PCGLIP  shall  apply  as  primary  comprehensive  general  liability  insurance  in 
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whereas,  Che  AUTHORITY  is  desirous  of  having 
the  benefit  of  PARSONS'  engineering  services 
pursuant  to  THE  CONTRACT  and  is  willing  to 
share  certain  of  the  risk  of  claims  with 
PARSONS  in  exchange  for  obtaining  PARSONS' 
services  under  THE  CONTRACT. 

NOW,  THEREFORE,  in  consideration  of  the  premises  and 
of  the  mutual  covenants  and  agreements  hereinafter  set  forth, 

IT  IS  AGREED  as  follows: 

1.  Reference  is  made  to  a  certain  Agreement  of  Insur¬ 
ance  between  PARSONS  and  CNA,  Policy  No.  AAE-823-27-70  (the 
"Policy"),  and  to  the  Pollution  Exclusion  Endorsement  contained 
therein,  a  copy  of  which  Agreement  is  annexed  hereto  as  Exhibit 
A.  The  quoted  terms  contained  herein  have  the  same  meaning 

as  those  terms  are  defined  in  the  Policy. 

2.  The  AUTHORITY  hereby  agrees  to  indemnify  and  de¬ 
fend  PARSONS  for  any  "claim"  or  "claim  expense"  resulting  from 
"professional  services"  performed  by  "you"  in  connection  with 
THE  CONTRACT  that  arise  out  of 

a.  The  actual,  alleged  or  threatened  dis¬ 
charge,  dispersal,  release  or  escape  of 
"pollutants";  or 

b.  Any  governmental  or  regulatory  directive 
or  request  that  "you"  or  anyone  acting  under 
"your"  direction  or  control  test  for,  monitor, 
clean  up,  remove,  contain,  treat,  detoxify 

or  neutralize  "pollutants" 

to  the  same  extent  as  CNA  would  be  obligated  under  the  Policy, 
or  any  yearly  renewals  thereof,  if  the  Pollution  Exclusion' En¬ 
dorsement  contained  therein,  annexed  hereto  as  part  of  Exhibit 
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of  this  Agreement  of  Indemnification  by  the  AUTHORITY,  PARSONS 


shall  submit  to  the  AUTHORITY  every  year,  on  the  anniversary 
of  the  date  of  this  Agreement,  a  certification  from  an  insurance 
broker/agent  licensed  in  New  Jersey  that  professional  liability 
insurance  covering  pollution  liability  continues  to  be  so  unavailable. 

6.  If  at  any  time  after  the  date  of  this  Agreement 
pollution  liability  insurance  reasonable  as  to  cost  and  coverage 
is  available  for  THE  CONTRACT,  PARSONS  shall  immediately  procure 
that  insurance  for  THE  CONTRACT  at  its  own  expense.  The  procure¬ 
ment  of  such  insurance  shall  reduce,  by  its  amount  of  coverage, 

the  limits  of  indemnification  being  provided  herein  by  the  AUTHORITY. 
If  PARSONS  is  able  to  obtain  pollution  liability  insurance,  that 
insurance  shall  be  applied  first  to  any  "claims"  arising  out  of 
THE  CONTRACT  and  indemnification  under  this  Agreement  shall 
net  be  required  unless  and  until  said  insurance  is  exhausted. 

7.  This  Agreement  shall  not  operate  so  as  to  provide 
replacement  coverage  or  excess  coverage  for  any  other  insurance 
maintained  by  PARSONS  and  will  not  cover  "claims"  otherwise 
covered  by  that  insurance. 

8.  PARSONS  shall  not  be  entitled  to  indemnification 
under  this  Agreement  unless,  within  10  calendar  days  of  the 
date  it  is  personally  served  at  its  New  York  office  with  or  is 
in  possession  of  at  itS  New  York  office  any  summons,  complaint, 
process,  notice,  demand  or  pleading,  it  delivers  the  original 


to  cooperate  with  the  Authority  in  enforcing  subrogation  rights 
to  contribution  or  indemnity  against  another  who  may  be  liable 
to  PARSONS  and  must  do  everything  necessary  to  secure  these 
rights  and  nothing  that  would  jeopardize  them. 

12.  Anything  in  the  foregoing  to  the  contrary  notwith¬ 
standing,  this  Agreement  embodies  the  terms  of  a  negotiated 
contract  between  the  parties,  does  not  constitute  an  insurance 
policy  and  does  not  create  an  insurer-insured  relationship. 

The  parties  acknowledge  that  any  laws  applicable  to  the  regulation 
of  insurers  or  the  construction  of  insurance  agreements  are  in¬ 
applicable  to  this  Agreement  and  that  the  doctrine  of  Contra 
Prof erentum  does  not  apply. 

13.  This  Agreement  shall  be  operative  from  the  date 
of  the  signing  of  THE  CONTRACT  and  shall  cover  claims  occurri.tg 
du-ing  THE  CONTRACT  periods  and  made  not  later  than  six  years 
after  the  date  of  completion  by  PARSONS  of  the  work  covered 

by  THE  CONTRACT. 

14.  Nothing  in  this  Agreement  shall  be  construed 

to  create,  acknowledge  or  revive  an  enforceable  right  or  cause 
of  action  in  any  third  party  not  a  signatory  hereto. 

15.  This  Agreement  supercedes  any  and  all  written 
or  oral  agreements  between  the  parties  hereto  concerning  any 
provision  for  indemnification  with  respect  to  THE  CONTRACT. 
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Dr.  S.  Ling 
Office  of  the  Deputy 

Assistant  Secretary  of  Defense  (Environment) 

Washington,  DC  20301-8000 

Dear  Dr.  Ling; 

This  letter  is  in  response  to  Mr.  Baca’s  request  for  information  relating  to 
environmental  contractor  indemnification.  I  am  providing  this  supplemental  material  to  round 
out  the  information  provided  by  S.A.M.E  under  separate  cover  on  28  January.  Included  are: 


a.  Summary  Report  of  Environmental  Contracts  Forum  held  9-10  Oct  1991 

b.  Summary  Repon  of  Environmental  Contracts  Forum  held  4  March  1992 

c.  List  of  organizations  represented  at  these  two  forums 

d.  Market  survey  of  environmental  liability  insurance,  prepared  March  1992 

e.  Response  to  questions  from  GZA  GeoEnvironmental  Inc. 

f.  Response  from  firm  preferring  to  remain  anonymous 

The  market  survey  of  liability  insurance  could  presumably  be  updated  if  necessary. 
Please  let  me  know  if  this  would  be  useful.  I  will  also  continue  to  forward  additional  material 
as  received.  I  realize  that  your  deadlines  may  preclude  the  use  of  future  submissions. 

Thank  you  for  the  opportunity  to  provide  our  views  on  this  important  matter. 

Sincerely, 


"^KeV 


pAC  SrC-adcT 
<akn<Nc4'Q:V>o«t. 


Francis  R.  Skidmore 

Vice  President  for  Environment 

S.A.M.E. 

(301)  216-0664 
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ST.  PAUL  FIRE  &  MARINE  INS.  CO. 


Insunnot  Company:  61  Paui  Rra  I  Maiina  Intumnca  Company 

Batfi  Rating:  AXH 

PoUoy  Form:  QaimtMadt 

Umiti  of  UabdBy;  |1 .000.000  par  eoewirranea/fl  .000.000  aggragaia 

Minimum  Pramium:  $25.000460.000 

Minimum  Daduotlbla/SIR:  Unapaefflad 

AppOcation:  a  8l  PtuTa  Pollution  Liability  Applleatien 

a  Ritk  AaiMimant 

Covaraga  Paaturaa:  Stitetly  SuOdan  6  Aeddantal  Covaraga.  Ineludaa  bodily 

loMy  and  proparty  damaga  oauiad  by  tha  omiaaion, 
dlae^a,  ralaaM  or  atoapa  of  pollutantt  from  Inturad'a 
pramHaa  or  Yrorkalta.  8uen  a  pollution  tnddam  mutt 
occur  abova  ground.  ratuK  from  an  aecldant,  baglr)  and 
and  \Mihin  a  72  hr.  padod  iftar  tba  ratro  data,  and  rtiuli 
In  anvtrorvnantal  damagaa. 


Commanti: 


a  Covaraga  ean  ba  purcnaaad  on  a  6tand  Alona  batii  or 
aa  pan  of  tha  Qanaral  Uabinty  Pofloy. 
a  Whan  purohatad  wfth  Canaraf  Uiblllty  Poiiey,  a 
•apirata  aggragtta  BmS  would  apply, 
a  8L  Paul  fatlt  thay  ean  ba  meat  compatitiva  whan 


pridng  this  oovaraga  ai  pan  of  dtnirai  Liability. 


JX/342 


THE  HOME  INSURANCE  COMPANY 


PROPiSSlOKALUAIlUTYFOR 
gMyiROWMPfTALirQHRULTAWTa^  ^ 


Insunnot  Company: 
Bast*!  Rating: 

Pefley  Fonn: 

Um(ti  of  UablBty. 
Minimum  Pramlurru 


Tha  Horn#  of  Ulnola 
AX) 


Ctafmt  Madi  and  Raporttd  Form 
C2«000.000  par  ieaa/S2XOO,000  par  aggragita 

taojooo 


Minimum  Daductlblt/SlR:  f  lOiOOO 

AppOeatlon:  a  Homa'a  MltotUanaeua  ProfMaiena)  Uablliiy  Appiisation 

a  Lataat  Rnandala  lor  past  uto  yaara 


Covaraga  Faaturaa:  Pay  on  tita  bahalf  of  tha  tnsurad  all  lums  tha  Insurad 

btoomaa  lagitiy  obGoatad  to  pay  u  damagaa 
raaultlng  from  any  n^gant  act,  arror.  or 
omiialQn  oommRlad  or  allagad  to  htva  bian 
eommXM  by  tha  Insurad  aoitty  whfla  In  tha 
parformanoa  of  profaailonaf  a  arvtoas  dtieribad  in 
tha  DaotariOona. 

Commanta:  a  Targating  Envtronmanta)  ConauRanta  In  asbaatos. 

groundwaiar  and  aoB  &  gaotachnieal  anafytit, 
hydregaelogliti,  Industrial  hyglanists  and  tasting 
laboratortaa. 

a  Cevartga  ean  ba  tallerad  for  aach  particular  risk. 


JDC/3-02 


CZA 

CcuEnvirunmcntal,  Inc. 


January  26,  1993 


Mr.  Frank  Skidmore 
Louis  Berger  and  Associates 
814  North  Diamond  •  Suite  101 
Gaithersburg,  Maryland  20878 

Dear  Frank: 


JIO  Nnanjm  inrtt 
\p»too  L'ppcr  Falli 
MjtMcnuwRs 

F.\.\ 


I 


A  SudMflijr.  or  CZ.A 

Ciro£r.uti*??jert:a. 

7rcnnolOtlr^. 


I  have  been  traveling  extensively  this  month  but  have  accumulated  some  information 
that  may  be  of  interest  with  regard  to  indemniHcation  issues.  I  hope  this  helps  as  an 
initial  step.  However.  I  have  not  had  the  time  to  do  any  detailed  analysis. 

1.  HWAC  has  conducted  a  survey  of  states  with  indemnification  statutes  and  has 

published  the  results.  The  State  of  Massachusetts  has  an  indemnification 
statute  for  contractors  doing  work  for  the  State  on  sites  associated  with 
hazardous  waste  and  hazardous  materials.  I  will  be  happy  to  get  a  copy  of  the 
statute  if  you  think  this  would  be  useful.  ^ 

2.  The  State  of  Massachusetts  has  done  some  innovative  contracting  for  insurance 
and  liability  associated  with  the  construaion  of  the  Central  Artery  project.  As 
I  understand  the  situation,  the  state  procures  project  insurance.  Limits  and 
deductibilitv'  are  significantly  more  advantageous  than  an  single  firm  could 
afford;  total  costs  are  also  below  cumulative  costs  firms  could  obtain 
individually.  Contractor  "payment"  is  effectively  made  by  excluding  insurance 
costs  for  bids.  Insurance  is  currently  limited  to  worker  compensation  and 
general  liability.  Panicipates  are  currently  assessing  professional  and  pollution 
liability  coverage.  If  you  think  this  concept  may  have  merit  for  further  review 
I  can  attempt  to  have  folks  in  our  organization  get  more  information  ••  or 
perhaps  state  people  would  be  interested  in  communicating  their  model  to 
feder^  interests. 


3.  We  routinely  use  indemnification  and  limits  of  liabilities  in  contracts  with 
private  clients.  Clients  generally  accept  such  provisions;  the  legal  community 
in  the  region  understands  the  requirements  for  such  indemnification  provisions. 
As  such,  there  is  usually  little  objection  to  our  indemnification  and  limited 
liability  provisions. 


I 

\ 


clearly  the  worst,  these  policies  still  expose  :x  to  sxibstantial 
potential  liahiliity  (e.g.,  strict  liability  based  on  state  law) 
under  Response  Action  Contracts.  In  addition,  the  nuclear  incident 
indemnification  jinder  DOE  contracts  may  not  extend  to  the  release 
of  hazardous  substances,  potentially  including  "mixed  wastes*. 


>8 


3 .  Indemnification  (Subcontractor)  •  We  rarely  accept  the 
subcontractor's  ^subcontract  terms  as  a  matter  of  course.  Our  x 
Standard  Terms  require  our  subcontractors  to  indemnify  jc  except 
to  the  extent  of  X's,  negligence  or  misconduct.  X .  rarely 
provides  cross -indemnification  except  to  the  extent  that  /  has 
received  flow-down  indemnification  from  the  Client  (which,  as  noted 
above,  is  a  pre-;condition  to  our  performing  the  intrusive  work)  . 
Note  that  most  df  the  svibcontractors  associated  with  remediation 
are  "specialty"  j  subcontractors  or  drillers  must  meet  the  OSKA 
health  &  safety  requirements  and  are  fairly  savvy  with  regard  to 
the  high  potential  risks  associated  with  the  environmental 
services.  Most  iof  the  financially  stable  and  experienced  firms 
require  indemnification  for  pollution  release  as  a  prerequisite  to 
the  performance  of  the  services. 


4.  Disposal  -  Our  corporate  policy  is  that  we  do  not  arrange  for 
the  off -site  transportation,  storage,  treatment,  or  disposal  of 
hazardous  substances,  either  directly  or  through  our 
subcontractors.  Under  CEROLA  Sl07(a)(3)  and  (4),  a  party  that 
"arranges*  for  such  activities  is  then  a  Potentially  Responsible 
Party  ("PRP")  for  that  waste  forever.  To  the  extent  that  we 
encounter  such  wastes,  we  containerize  the  waste  and  cum  ic  over 
to  the  Client  for  disposal.  In  is  important  to  note  that  we  can 
provide  a  broad  range  of  consulting  services  related  to  these 
disposal  activities  (e.g.,  screen  disposal  firms,  solicit 
information/prices,  monitor  removal  from  the  site,  etc.)  so  long  as 
the  contract  is  clear  that  we  are  not  making  the  ultimate  decision 
as  to  such  disposal.  We  are  generally  successful  in  having  the 
Client  contract  this  activity  directly  by  pointing  out  that  such 
activities  are  expensive  and  that  they  avoid  our  G&A  markup  and  fee 
by  contracting  directly  for  such  dispo'^al.  Since  the  Client  is 
already  liable  as  a  PRP  under  CSRCLA,  it  can  save  substantial 
dollars  by  handling  the  relatively  minor  function  of 
selecting/ contracting  directly  with  the  transporter  and  disposal 
site.  In  exchange,  we  avoid  substantial  potential  liability  under 
CSRCLA.  Our  Stauadard  Agreements  reflect  that  policy. 

5.  RCRA  Manifests  •  Signing  a  RCRA  nanifest  is  indicia  of 
"generator"  status  under  RCRA  and  of  PRP  status  under  CERCLA.  At 
a  minimum,  being  listed  on  the  disposal  documents  is  likely  to 
involve  .  in  any  future  litigation  related  to  that  disposal 
activity  (e.g.,  a  sidssequent  release  of  materials  from  the  disposal 
facility  to  which  the  wastes  were  sent)  .  Our  policy  is  to  not  sign 
the  RCRA  Manifest  on  behalf  of  our  Clients.  [NOTE:  We  do  sign  the 
RC^  manifests  as  "agents"  for  BPA  under  the  ARCS  contracts  Our 

Standard  Agreements  reflect  this  policy  pursuant  to  a  letter 
from  EPA  confirming  that  we  are  not  assuming  the  status  of  PRPs  by 
this  action. 


e 


or  raiatM  to  any  daimed  or  actuat  lalaasa  or  threatanad  raleasa  al  Hazardous  Materials 
(^alaaae*}  not  caused  by  the  gross  negligence  or  miscortduct  of  the  Corvaoor. 

72  Cfiant  ahail  defend,  indemruly  and  hold  Contractor  harmless  agairait  any  Loss,  indudino 
reasonabia  attorney  fees,  to  trie  exton  that  tucti  Loss  relates  to  the  negfigence  or  miscon¬ 
duct  of  the  CSan,  or  relates  to  any  Release  except  to  the  extent  ma  such  Release  is  caused 
by  the  gross  negligence  of  CorAractor. 

7.3  Each  party  shall  give  prompt  notice  of  claims  under  this  provision  to  the  indemnifying  party. 

7.4  To  the  extern  that  state  anoyor  federal  law  iimss  the  terms  and  conditions  of  this  sacdoa  it 
shall  bo  deemed  so  Gmitad  to  the  axtan  necessary  to  comply  with  such  state  and  federal  law. 
This  section  shad  survive  termination  of  ths  Agreement. 


ACKNOWLEDGEMENT 

8.1  The  Client  recognizes  that  envtronmantal,  geologic  and  geotechnical  conditions  can  very  from 
those  ancoutaared  at  the  timea  and  specific  sample  locations  where  samples  are  taken  and 
that  the  inherers  limits  on  the  availability  of  data  resutts  in  some  level  of  uncertainly  with 
respea  to  the  imerpretation  of  that  data,  despite  the  use  of  due  protesstonat  care. 

8.2  The  Cliem  further  recognizes  that  commonly  used  mathods  for  performing  environmental 
irwestigations  inducing,  but  not  fimitad  to  drilling  borings  and  excavation  trenches,  involve 
an  inharant  associatad  risk.  These  exploration  methods  may  penetrate  existing  subsurfaca 
or  coneealad  bamers  that  may  reaut  in  the  flow  of  contaminant  Into  previously  uncoraami- 
nated  areas.  WhaabackfUng  the  borings  and  trenchaewiingrotA  or  other  rraans.  according 
to  the  prasam  state  of  the  pracbee  is  imendad  to  provide  a  seal  against  such  a  passageway, 
k  is  recognized  that  such  a  seal  may  be  imperfect  despite  the  reasorable  effons  of  Contrac¬ 
tor. 


»  NOTICE 

9.1  Any  notice  given  by  either  party  snal  be  in  writing  and  shall  be  deemed  given,  three  (3)  days 
after  depoeaed  in  the  United  States  mail,  postage  prepaid,  csnifled  return  receipt  requested, 
or  upon  actual  deKary  to  the  othar  party  at  the  following  aodressas: 

TO  COerC  TO  Contractor 


i 


t 


13.  cqHPUcmrB  nxmaam 


TlMi  ttfTDSf  prcrrigSeoM,  ca^vomtt,  or  tm-mamoftm  hcz^ia  eonuiattf  shall  eoatrol  in  thi 
•▼vat  of  ntgifBcT  wttli  say  prgrjston,  tUBt  eersasat  or  eoaditton  la  say  of  tht 
doeoants  sttsefasd  bsroto  sad  Bsds  a  psrt  hsrsof,  or  say  work  oi^sis,  purchase 
orders,  rsqoisitians,  or  say  ether  foras  or  doouasats. 


COHTltACTOR  sfrsss  to  protset,  fndsmrrffy,  hold  bamlrss  aad  deftad  OlfVBS.,  its 
substdhslss  aad  zalatsd  coapaBiss,  sad  the  oCOobs,  dlreetars,  sagtoyeis,  leerkacB, 
agtats,  servaats  sad  laTfeess  cf  OWKQt,  its  subsidlartss  aad  relstsd  eonpaaias,  from 
aad  afaiBSt  all  lossss,  dsaacw,  dsoands.  cUas,  suits  aad  othar  liabdlltiea  Ciacladlaf 
stteroey  f«as  sad  ether  •zpeasas  of  ISdfsdoal  bseaase  of 

(1)  bodSy  Injury,  Inctudiaf  death  ss  any  tloe  rcsulttag  thsssCraa, 

(tt)  daaaiius  to  all  proporty,  iaehidtoy  less  of  um  tharsef  aad  dotmtlBie, 
cm)  eoBtsBastiOB  of  or  adverse  sfleets  oa  ths  snTisoaatnt.  inohadtng  the 
oost  of  olasaap, 

(tr)  Tialasjan  of  or  fidluie  to  ooaply  elth  aziy  sppUeshle  law,  regolstioa, 
rule  or  ordsr, 

wtdeh  occur,  either  directly  or  iodlrsetly,  la  ooBasetlea  with  pstfocBaaoe  of  the  tiork 
ccmteBplstsd  hereuader  or  by  mirm  of  COMTXACTOlt  and  its  eapkiysaa,  workDSB, 
sgezxts,  serruats,  subeoatzactoss  sad  Tendors  beiag  prsaeat  on  OWNBlt's  pmoiBaB, 
axeapt  to  the  eoeteat  the  Seed  ttsta£lit«(^  op.  dusacs  is  attributable  to  end  caused  ^ 
ths  Bs^lcwm  ^  OWNERt  sa#''^  fl 

‘rtageaseat  of  patwnt,  'tzsde 


lafrlagcaeat  of  pad&f,  'tzsde  ■aaet  or  proprietary  rights  of  ilf 
turd  party  by  say  deviet,  proosse  or  oaisrisl  net  spedfisd  by 


CONTSACTOS*!  said  agraeaeat  to  protset.  ladeoaffy,  Inid  hsmisss  sad  dafiad  ss  set 
forth  la  the  iBeediatBly  precadixiy  asatsaes  shall  act  bs  aegstsd  or  reduced  by  virtue 
of  COKTHACTOX's  Jnsursaoi  cazzler's  dcaisl  of  iasBrsace  eorsrmfs  for  ths  occurrence 
or  eruBt  which  is  ths  subject  nattar  of  the  elaia  aadyor  refusal  to  defaad 
CONTRACTOR  or  OIfNBB.  la  additloa,  CONTRACTOR  will  pay  all  coat  aad  uepaasaa, 
ladudlag  attomsy  lees  aad  all  othar  expsasss  of  UtigatieB  iaeurrsd  by  OWER  to 
enforoe  the  fbujpaiag  agsesaant  to  pzwrset,  ladanmtfy,  hoSd  harBlaa  and  defend 
OWMBt. 

la  BO  evaat  shall  aitlur  party  be  hsbla  to  the  o^ar  for  say  laddcatal,  Indirect, 
spedil  nr  mnssgnsnftil  duages  whstsosTtr  ciadudiag  bat  not  Umitsd  to,  lost  profits 
or  iaturraptiaa  businsss)  vlsiBg  out  of  or  ralstud  to  ths  ssreloes  supplied  under 
this  Agnimant. 


To  ths  sxisat  that  stats  sad/or  fsdtrsl  Isw  Halts  ths  terns  sad  ooBdiaont  of  this 
ssetioa.  It  shall  bs  dashed  so  halted  to  the  sstnt  aseasaary  to  eonply  with  such  state 
sadL  fedczml  law.  This  seetjon  thsll  survivt  teralmtlon  of  this  Agreeswat. 

CONTRACTOR'S  HsbUity  to  OWNER  UBdsr  ths  facagoiBg  indsoatty  ahsn  be  Halted  to 
the  doQsr  hatts  at  the  laeureaee  provided  st  paragraph  19  balow.  ^ 

OWNBR  sgrass  to  protset,  Indsanify,  hold  haralass  sad  dafaad  CONTRACTOR 
raspaec  to  say  elstas,  dsaaads,  loam,  dasuges  or  suits  ralstaig  to  tht  reiMsa  or 
threstensd  laMsse  of  hasardom  subetuoas,  polbneaca  or  non tanl nation  which  are 
pn  irlinnf  aaaditiaxa  oa  the  property,  except  to  tht  extent  such  elsias,  deaaads, 
laeaei,  daoagee  or  salts  art  bassd  upoohSggQI**^  ^  *  pxa*ezisdng  conditloo  by  ^ 
^CONTRACTOR. 


8^  4llfe  shall  indemnify  and  bold  harmless  the  Consultant  its  ofSceis,  employees  and  \ 
representatives  from  and  against  all  claims,  actions,  and  losses,  including  aU  expenses  incidental 
to  nir**  claims  and  actions,  based  on  or  arising  out  of  danoages  or  injuries  to  persons  or 
pfopcry  caused  by  willful  misconduct,  or  negligent  aa  or  onrission  of  MIfor  ai^  of  its  agents, 
subeontracton  and  employees  which  arise  in  connection  with  this  Agreement,  except  to  the 
extent  that  such  claims  and  actions  arise  out  of  Consultants  willful  misconduct,  or  negligent  act 

Of  onossoiL 


83  IBl  shall  indemnify  and  hold  harmless  Consultant  against  any  stria  liability  arising  out 
of  eootamination  or  release  of  hazardous  substances  at  ax^  Site  which  is  the  subjea  of  an 
Accepted  Porchaie  Order  except  to  the  extent  that  sods  contaadsation  or  release  is  the  result  / 
of  Coisultanfs  breach  of  tUs  Agreement  or  Consultants  negligence  or  willful  misconducL  j 

8.4  In  the  event  any  damages  are  caused  in  pan  by  actions  or  events  within  Section  8.1 
above,  and  caused  in  part  by  actions  or  events  within  Section  83  above,  Consultant  anddB^ 
shall  be  proportionately  liable  to  each  other  and/or  to  any  third  person,  in  proportion  to  the 
parties*  relative  degrees  of  fault 

83  The  indemnification  obligations  of  this  Axtide  VUI  <han  survive  the  termination  of  this 
Agreement 

ARTICLE  IX  -  CONSULTANTS  STATUS 

9.1  The  status  of  the  Consultant  shall  be  that  of  an  independent  contractor  shall  have 
no  control  over  the  exnploynient  discharge,  compensation  oL  or  services  rendered  by. 
Consultant's  employees.  Consultant  shall  p^  the  contributions  measured  by  the  wages  of  his 
employees  retpured  to  be  made  under  the  Unen^loyment  Compensation 

Security  and  Retirement  Laws  or  similar  laws,  state  and  federal,  applicable  to  the  work 
performed  by  Consultant  or  his  subcontractors  under  this  AgreemenL  Consultant  accept 
exdusive  liability  for  said  contributions  and  shall  indemnify,  defend  and  bold  Mp  harmless 
from  atiy  and  all  liability  arising  thcrefr"*" 

ARTICLE  X  -  SITE  SAfTlY 

10.1  When  consulting  services  are  to  be  perfonned  at  a  Site  which  is  owned  or  leased  by 

shall  inform  Conwltant  and  Consultant,  Consultant's  exnployees,  representatives  and 
agents  shall  comply  with  Mi's  health  and  safety  policies,  plans  and  requirements,' 

103  IfilS^provides  Consultant  with  health  and  safety  information,  shall 

CO  nun  uni  cate  such  infoxmation  to  its  employees,  subcontractors,  customers,  and  aggntt  who  may 

come  in  contaa  with  a  Site. 
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9.0  itoaaaTieJkxxam  v 

9.1  Client  atoall  defend,  indeenlfy.  end  hold  hecvleee \ 
end  its  effiliecee  eeelnet  ell  leea.  dsMee.  lieOility,  auie,  er  ciein,  \ 
iaeludino  reeaonenie  ettarney'o  fees,  reletino  to  cbe  tereleea,  except  { 
to  the  extent  such  leas,  deaeoe,  liability  eiiit.  er  ei*i*  ie  beaed  upon  j 
the  negligence  er  eiaeenduet  of  Keieer  Kngineer^ite  effieara.  / 
oBployeet,  egeote,  or  repreeentetlvSr: - - - - -  •/ 


9.3  ZM  Jro  gnonr  cut  zrs  Arrzzzms  mm  uamzm  mom 

AMT  nreZBMMTML,  fWZJUer,  STMCXAZ  OM  COrfieOXmAi  MAMAOMM  MHATSOMrKM 
(ZMCLOOnta  mot  mot  ZZMITMO  to,  lost  MMOriTM  OM  XMTMMMBrrZOM  0/  MOSZXSMM) 
AMiszae  oax  or  oi  msiasmd  to  tmx  mmmvzcmm  MorniMO  omomm  tmzs  AeaztKMMz, 

KVMM  IT  AOrXJO  TMM  POMMZMZLZTT  OT  SOCM  MAMAeOtM. 


CTMtm 


20.0  sexn  9MST 


10.1  Client  egreea  tbet  the  Serrieee  shell  be  perfonsd  by 

eeelusively  Cor  the  use  end  benefit  of  Client  end  no  third 
perey  shell  heee  the  right  to  rely  on  eny  opinions  BLSde  hereunder. 


11.0  cBMonxen  or 


11.1 


tinee  dl0H9flMMHBBH^«nd  it  effilietes  sscre  e  lerge  nueber  of 
eery  diyerse  clients  which  aey  include  eoepenies  ineolyed  in  eetiTities 
effecting  Client,  the  parties  hereto  agree  that  the  work  hereunder  for 
Client  by  will  net  be  greunda  for  eseerting  e 

conflict  of  iatereet  er  the  eppeerenee  of  e  conflict  of  interest  in  any 
unreleted  work  that  er  its  affiliates  eey  be  doing 

for  ether  eanpanies.  Specifically,  the  perciea  agree  that  tfSMHPie 

affiliates  eay  work  for  ether  eoepenies  in  aattsrs  that 
do  net  ineelye  any  confidential  infezMtien  that  has  been  ebtained  by 

end  its  affiliates  in  the  eoorae  of  the  current 
repreeeatatiett  of  Client.  Zt  is  further  undereteod  that  Client  will 
■waiee*  any  eeafliet  of  iatereet  ia  eay  aucb  eaee,  aad  will  net  assert 
say  eeafliet  of  iatereet  er  eay  apparent  conflict  of  iatereet  es  a 
gcouad  for  disqualifying  er  terminating  or  its 

affiliates. 


13.0 


12.1 


Clleet  shall  take  all  reasonable  proeautiena  to  prerido 
^IgUmigilrwith  a  eafe  working  earironeent  er  to  giy#  notice  of 
peteatiaily  dangoreee  aroas/eecurroncos.  Client  shall  dofoad. 
indeomify,  and  eaye  haxalose,  <br  any  leea  er 

resulting  from  aogligeaee  on  the  pact  of  Client  to  proTlde  for  or 
giro  notice  of  an  uaeafe  working  enyirenmont. 
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Insurance  Information 
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Managing  Contractors  Environmental  Liability:  Risk  Financing  Considerations, 

David  J.  Dybdahl,  Willis  Corroon,  undated 

Environmental  Protection  Agency  Indemnification  for  Remedial  Action  Contractors,  from 
Ketmeth  W.  Ayers,  Willis  Corroon  Environmental  Risk  Management  Services, 

31  January  1993 

Letter  to  Mr.  Patrick  Meehan,  DoD,  from  Robert  P.  McCormick,  National  Constructors 
Association,  dated  3  February  1993 
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DNVIRONMGNTAL  ARCIIITGCTS  AND  CNGINRCRS 
rROPESSIONAL  LIABILITY  SmCIALTY  INSURANCR  MARKDTS 

APRIL  h  1992 


WILLIS  CORROON 


January  31,  1993 


Mr.  Vic  Wieszek 
Department  of  Defense 
400  Army-Navy  Drive 
Room  206 

Arlington,  Virginia  22202 
RE:  Information  on  Pollution  Liability  Insurance 
Dear  Vic: 


Emironmrnul 
Ri*k  Muufcmcnl 
S«niee* 

Villif  Conoon  Plata 

26  Ccntun  Bouievani 

PO  Box  303024 
(Zip  3:230-30241 

Naihvm*.  TN  37214 

Talephonc  613-872-3201' 

Fax  613-872.3333 


Long  time,  no  see!  Sure  is  a  small  world.  Prior  to  leaving  office,  Mr,  Baca  had  requested 
some  background  information  on  pollution  liability  insurance  from  us,  1  was  pleasantly 
surprised  when  I  called  to  see  who  to  forward  the  material  to  and  the  secretary  said  you 
were  handling  it. 


I  guess  its  been  well  over  a  year  since  we  last  got  together.  Since  then.  I’ve  retired  from  the 
Public  Health  Service  and  EPA.  I’m  now  working  with  the  Environmental  Risk 
Management  Services  Division  of  Willis  Corroon  in  Nashville,  TN.  (Willis  Corroon  is  one 


of  the  largest  insurance  brokers  in  the  world.) 


Mr.  Baca  had  requested  background  information  on  the  availability  and  cost  of  pollution 
liability  insurance.  I  assume,  as  pan  of  your  continuing  development  of  an  indemnification 
program  for  DOD  clean-up  contractors.  I’ve  included  two  comparison  tables  that  list  the 
insurance  companies  which  provide  either  professional  liability  or  contractors  pollution 
liability  coverages.  Currently,  over  S50  million  of  coverage  is  available  for  either 
professional  or  contractor’s  pollution  coverage.  Both  of  these  policy  forms  provide 
pollution  liability  coverage.  Pricing  for  the  first  S  1,000,  000  to  $6,000,000  of  coverage 
will  range  from  approximately  2  percent  of  yearly  revenues  for  small  connects  ($1-2  million 
in  revenue)  to  less  than  1  percent  for  large  conuacts. 


We  have  been  able  to  put  together  contract  specific  programs  that  cover  the  duration  of  the 
contract  and  provide  three  to  four  years  of  extended  discover'.  This  is  a  very  good  product 
for  remediation  projects.  A  second  good  method  is  to  provide  a  project  wrap-up  insurance 
program,  in  this  case  the  owner  buys  the  coverage  and  insures  all  contractors  under  the 
policy.  This  is  a  very  cost  efTective  method  since  it  allows  many  small  subcontractors  to  be 
protected  and  not  incur  the  minimum  premiums. 


We  continue  to  develop  insurance  program,  that  rationally  allocate  risk  between  the  owner 
and  the  contractors.  This  can  be  accomplished  by  requiring  pollution  insurance  for  the 
initial  levels  of  risk  transfer,  say  $1-5  million  for  small  conu*acts  and  $10-20  million  for 
large  contacts.  This  coverage  should  extend  three  to  four  years  beyond  completion  of  the 
contract  Also,  the  costs  for  the  insurance  should  be  reimbursable  or  incorporated  into 
overhead  as  other  insurance  costs  are.  Then  indemnification  should  be  provided  above  and 


beyond  the  insurance  protection. 


This  approach  has  three  benefits,  first  it  places  the  insurance  companies  in  the  position  of 
handling  and  defending  claims  within  the  policy  limits  freeing  the  government  from 
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GROUP 

ENVIRONMENTAL 

DRAKE 

BMM  lii'il'  1 

INC. 

MANAGEMENT 

^ - 

Haitanca  National 

Western  Miianca/ 
Admiral  Irtsurarwe  Co 

Klabonal  Asswartca  Corp 

BESTS  RATING 

A-.XI 

A+.Vll 

A+.  W 

A+  V 

CONTACT 

Pali  Murdoch 

Gian  SIbiay 

MarkSnoiv 

Sam  Dunlop 

(800)  327-M14 

(800)  234-9221 

P12)  207-2200 

(404)  452-1355 

PRODUCT  NAME 

Pollution  Oaan-up  Policy 

Property  Transfer 

ErMronmanial  Remediation 

Real  Property  Environ- 

Frat  Party  Inairanca 

Legal  Liability  Inauranea 

(Rrat  Party)  Inotiartea 

manW  Impairmant  Indam. 

MAXHi^  JM  UMITS 

$10M/$20M 

$10  M/$10M 

$10M/$10Mparaita 

$1  M/$1  M 

MINIMUM 

S2S,000 

$10,000 

$10,000  par  aita 

5%  or  10%  of  policy  limit 

RETENTION 

up  to$10k  or$20k  rspctvty 

MINIMUM  PREMIUM 

$10,000 

Vaiiabla  from  $6,000 

Varidbla 

$0.38-$3.07/$100  covg 

TARGET  MARI^TS 

Marxiactixar.  lA^hoiaaa 

Borrowara,  Landara. 

Commarctal  Property  >  $2M. 

Property  Conors  Eiposad 

Utiittiaa.  Hospitals.  Landars 

Oirmara.  Landlords  and 

Offica  Bldgs.  Shopping  Cfra 

to  CERCLA  Oaan— ups 

Commsrcial  Propartiaa. 

Tenants  of  Commercial 

Multifamily  Rasidantial.  Land 

Including  banks,  and  real 

Real  Estata  Oavalopars 

Property 

for  Davelapmant  Schools  and 

aetata  daveloparB. 

Undavalopad  Land 

Gdirarrvnars  Buildings.  Light 
Industry. 

POUCY  TERM 

3  Yaar  Maximim 

Lartgth  of  ouvnarahip 

3  Yaar  Noni\  5  Yaar  MsKimtan 

1  Yaar 

Length  of  Loan,  or  3  yra 

or  Length  of  Loan 

INOEMNIFY/PAY  ON 
BEHALF  OF 

Flaxibla 

Pay  on  Behalf  of 

Pays  as  first-party  coverage. 

Irutamnlfy  | 

InJURy 

"  N 

N 

(may  ba  ext  jndad) 

- R 

•PERTY  DAMAGE 

N 

Y 

Y 

N  1 

(Off— site  migration) 

(can  ba  combinad) 

ON-SITE  CLEAN-UP 

Y 

Y 

Y 

Y  I 

DEFENSE/LmGATTO^ 

N 

Y 

Y 

N  1 

(can  ba  combinad) 

DUE  CARE 

Y 

Y 

N 

At  tha  Company's  Oiscretton 

FINES/PENALTIES 

N 

Y 

N 

N  1 

STATUTES  COVEWfett 

CfeHCUk”  ■  ”  " 

Covars  govarnmartal  action 

- 7 - 

- 7 

^ - 1 

RCRA 

bacauaa  d  EnvtronmanM 
Damaga  axcludUtg  tha 

Y 

Y 

N 

CWA 

Outar  CortinantBi  Shatf  Act 
and  tha  Oaapwatar  Port  Act 

Y 

Y 

N 

CAA 

AJao  Exdudaa  Rain  ant 

Nudaar. 

N 

Y 

N 

STATE 

Y 

Y 

N 

LOCAL 

N 

Y 

N 

•Claim  "Made 

‘Claim— Made. 

•Preaoquisation  Site 

‘Claim— Made. 

*Insnediate  leporting 

*24  how  repon  period. 

‘Picaoquisition  Site 

§ 

required 

*Presoquisiii  on  Ste 

Asaesmtent  Required. 

*Preaoquisitian  Site 

Assesunent  Required. 

*12  mooth  esemion  (S  not 

AMCMment  Baquiied. 

*Coven  Clean— up  of 

inoie  than  200%  of  prereivaa. 

. 

*12  month  etaemion  <9  oot 

adjacera  propery  due 

‘Couen  CEROjVSARA 

more  than  200%  of  premitan. 

tomipatioa 

on-site  cleanup  oosu  ody. 

'Applies  to  UnlmoMt 

‘Applies  to  Unknoxm 

‘Eadudes  all  prior  lmo«o 

Vriot  PoDtaian  and 

Priw  Pollution  and 

eoviroomeocal  impairmeot. 

1 

onsite  poOiaion  after 

onsite  poOtaion  after 

‘Site  eould  have  to  become 

the  po^vtcepiiaii. 

the  policy  inception. 

NFL  listed  during  the  policy 

1 

penod  for  cm«rige  to  eaast. 
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MUJS  (XJFROON  ENVIRONMENTAL  RISK  MANAGEMENT  SERVICES  -  COMBINDED  CPL  AND  E&O  POLICY  COMPARISON  -  August  5, 1 992 


MARKET 

AMERICAN 

INTERNATIONAL 

GROUP 

INSURER 

American  International  Surplus 

Lines  Insurarce  Company 

Planet  InsLranoe 

Company 

BESTS  RATING 

A+.XV 

A-.Xl 

PRODUCT 

TTTLE  AND 

DESCRIPTION 

Cortractor's  Operations  mxi  Protessiortii 

Sarvioas  ErMrormental  Irsaanoa 

ProMdas  CPL  and  E&O  with  pollution 

Coraultantt  EnvironmantaJ  UabiTity  Irtsurarcs 

Provides  CPL  and  E&O  wi9t  pollution 

POULLmON 

EXCLUSION 

No  Pollution  Exclusion 

No  Pollution  Ejclusion 

MAXIMUM 

UMrr 

$10,000,000  par  claim 
$10,000,000  aggragala 

Bccaes  Availabla 

$10,000,000  per  clam 
$20,000,000  aggregMs 

Excess  Availabie 

MINIMUM 

PREMIUMS 

$25,000 

$20,000 

$50,000 

$25,000 

TARGET 

MARKETS 

Environmental  Engirtaerng  and  Conracting 
fims  invoMid  in  oonsUtir^  and 
actual  envirormantai  operabona 

Environmental  Engneering  and  Contracting 
firms  involved  in  consUting  and 
aetiid  envTormentd  operatiors 

INSURING 

AGREEMENTS 

(CLAMS  MADE) 

Will  Pay  for  Personal  Injury.  Property  Oaruiga 
and  cleanup  costs  due  to  acts,  errors  or  emissions 
in  Prolessionai  Services  and  Bl.  PO  and  Cleanup 
Costs  fer  Pollution  Condtiorts  arising  out  of 
irrsixed  activities. 

Will  Pay  for  damages  due  to  act  error  or 
omissiorB  in  profassionay  services  and 
damages  for  pollution  condtions  arising 
out  of  Ov  psrformarce  of  professionai  services. 

T»AY  ON  BEHALF 

OR  WOEMNIFY* 

Pay  on  Behalf 

Pay  on  Behalf 

Retro  date  negotidda 

R«fo  dat»  negotiabi# 

RETRO  DATE 
/PRIOR  ACTS 

WORK  IN 

PROO^SS 

Covered  subject  to 
reSo  date 

Covered  subject  to 
reSo  date 

DESIGN/BUILD 

YOUR  WORK 

Not  Excluded 

Not  Excluded 

OPERATIONS 

Not  Excluded 

Not  Excluded 

LABORATORY 

ANALYSIS 

Not  Excluded 

Not  Excluded 

ASBESTOS 

NoExclueion 

Excluded,  but 
oovsra9  is  endersabie 

USTs 

Repair  is  cxduded 

Repair  &  mairtanaroe  excluded 

Installation  nsgotidXs 

STRICT 

UABIUTY 

FMES  AND 

PENALTES 

Strict  Uebility  not  excluclKl 

Punitive  damages  and  criminal  ffnaa 
and  panaitiea  are  axcJudSd 

NoExclueion  for 

Strict  Liabinty 

C 
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Superfund  Site  PRP-Controlled 
Pollution  Liability  Insurance  Program 


c 

ompanies  that  an  named  as  Potentially  Responsible  Parties  fPRPsl  at  a  Superfund  site  face  liability  both  for 
the  coat  of  the  site  cleanup  and  for  third-party  claims  that  may  nsult  from  the  on-site  cleanup  activities.  Although 
the  coat  of  the  actual  cleanup  usually  cannot  be  transfernd  from  the  PRP  group,  liability  stemming  from  a 
nmediation  contractor’s  negligence  can  be  transfernd,  in  part,  to  the  nsponaible  contractor.  Transferring  the  risks 
of  the  nmediation  process  is  best  accomplished  if  the  contractor  is  able  to  support  contractual  indemnity 
agreements  through  the  punhaae  of  adequate  pollution  liability  insurance  coverage. 

One  method  of  assuring  the  transfer  of  this  risk  is  to  nquin  each  contractor  to  individually  obtain  a  specified 
level  of  appropriate  pollution  insurance.  However,  barriers  to  obtaining  this  inaurance  on  an  individual  basis  can 
make  this  method  costly  and  sevenly  limit  the  number  of  potential  contractors.  An  alternative  method  is  to 
establish  a  PRP-controlled  inaurance  program  to  cover  alt  work  and  contractors  at  the  site.  A  PRP-controlled 
inaurance  program  can  produce  significant  benefits  in  the  form  of  broadened  coverage,  premium  and 
administrative  cost  savings,  and  an  expanded  bate  of  competing  contractors. 


A  PRP-controlled 
insurance  program 
can  produce 
significant  benefits 
in  the  form  of 
broadened 
coverage,  premium 
and  administrative 
cost  savings,  and 
expanded 
competition  among 
contractors. 


How  does  a  PRP’Controlled 
Insurance  Program  work? 

B«caaM  of  the  pollution  liability  loss  exposures 
in  Superfund  cleanup  operations,  it  is  in  the 
best  interest  of  the  PRP  group  to  require  poU 
lution  liability  insurance  coverage  for  con> 
tractors  performing  professional  services  or 
remediation  operations  at  the  site.  HoMvver. 
high  minimum  premiums  faced  by  each  con¬ 
tractor  individually,  and  the  reality  that  many 
contractors  do  not  carry  pollution  coverage  on 
an  ongoing  basis  often  make  it  impractical  to 
require  each  contractor  to  purchase  a  separate 
policy  to  cover  the  cleanup  work. 

Under  a  PRP-controlled  insurance  pio- 
giam  for  a  Superfund  site,  the  PRP  group 
faciliutes  the  purchase  of  primary  pollution 
iiuurance  protection  for  itself  and  all  contrac¬ 
tors  involved  in  the  project.  The  program  can 
provide  Gintractors  Pollution  Liability  iCPLl 
insurance  and  Environmental  G>nsultants 
Errors  and  Omissions  (EdIOl  insurance  with 
pollution  coverage.  If  there  is  an  asbestos 
exposure.  Asbestos  Abatement  Liability  and 
Asbestos  Oinsultants  Errors  and  Omissions 
coverages  can  also  be  purchased.  The  pro¬ 
gram  is  typically  limited  to  pollution  cover¬ 
ages  because  these  are  needed  to  iruure  the 
loss  exposures  of  environmental  cleanup  work 
but  ate  often  not  obuinable  or  afforded  by 
the  contractors  individually.  It  is  common  for 
contractors  to  carry  general  liability  and 
automobile  liability  insurance  coverages  on 
an  individual  and  continuous  basis,  however, 
the  PRP-controlled  program  can  also  include 
these  coverages. 


G>mmonly  a  program  of  this  type  is 
established  by  the  PRP  group  purchasing  a 
single  CPL  or  EdO  insurance  policv-  or  a 
policy  that  combines  these  coverages.  Indi¬ 
vidual  contractors  are  then  endorsed  onto  the 
policy  through  the  completion  of  a  simplified 
application  process.  The  PRP  group  is  the 
named  insured  on  the  policv-  and  the  contrac¬ 
tors  are  added  as  additional  named  insureds. 

Why  is  a  PRP*Controlled 
Insurance  Program  desirable  for 
Superfund  Projects? 

PRP  groups  attempting  to  minimize  their 
future  liability  from  Superfund  cleanup  activi¬ 
ties  may  try  to  pass  all  pollution  liability  to 
their  contractors  by  requiring  them  to  indem¬ 
nify  the  PRP  group.  However,  the  PRP  group 
must  realize  that  while  most  contractors  are 
willing  to  bear  responsibility  for  their  negli¬ 
gent  acts,  errors  and  omissions  in  providing 
services,  they  are  not  willing  to  assume  all 
strict,  joint  and  several  liability  associated 
with  Superfund  cleanup  activities.  Requiring 
contractors  to  carry  pollution  insurance  can 
result  in  equitable  risk  sharing  between  the 
PRP  group  and  its  contractors.  Utilization  of 
a  PRP-controlled  program  is  the  easiest  way 
to  ensure  that  all  contractors  working  on  the 
project  have  pollution  liability  coverage. 

When  contractors  are  required  by  a  PRP 
group  to  provide  pollution  liability  insurance 
as  part  of  the  group's  risk  transfer  program, 
they  face  two  major  barriers  to  fulfilling  this 
requirement: 
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MANAGING  CONTRACTORS  ENVIRONMENTAL  LIABILITY 

Risk  Financing  Considerations 


By:  David  J.  Dybdahl,  CPCU,  ARM 

Managing  Director 

Environmental  Risk  Management  Services 
Willis  Conoon 
Willis  Corroon  Plaza 
26  Century  Boulevard 
Nashville,  Tennessee  37214 


•  >  . 


Risk  identification  can  be  defined  as  the  process  of  identifying,  analyzing  and  measuring  a  particular  loss 
exposure.  Loss  prevention  can  then  be  defined  as  methods  to  prevent  a  loss  from  occurring.  Loss 
control  addresses  the  need  to  contain  and  minimize  the  adverse  affects  of  a  loss  once  it  has  been  incurred. 
Finally,  loss  financing  addresses  the  funding  of  losses  while  maintaining  the  entity’s  long  term  financial 
solvency.  This  paper  will  devote  most  of  its  discussion  to  die  financing  of  losses  from  past,  present  and 
future  activities. 

IIL  Past  Environmental  Liability 

Environmental  cleanup  legislation  is  a  source  of  liability  for  contractors  who  find  themselves  in  the 
position  of  Potentially  Responsible  Parties  (PRPs)  at  Superfund  sites  due  to  past  waste  disposal  activities. 
PRPs  can  include  contractors  working  in  any  area  of  construction  who  have  disposed  of  waste  at  sites 
which  are  now  listed  as  Superfiind  sites  under  die  Environmental  Protection  Agency’s  (EPA’s)  program. 
Retroactive  liability  is  a  principle  which  holds  PRP’s  responsible  for  the  cleanup  costs  at  a  site  where 
disposal  occurred  in  the  past  despite  the  PRP’s  compliance  widi  all  laws  and  regulations  at  the  time  diey 
contributed  to  the  waste  site.  PRPs  are  also  subject  to  strict,  joint  and  several  liability  standards  which 
could  result  in  disproportionate  responsibility  for  a  site  cleanup. 

In  addition  to  Superfiind  liabQities,  contractors  may  incur  other  environmental  liabilities  from  dieir  past 
activities  on  their  owned  property.  Identification  of  risks  in  past  operations  is  an  important  part  of  the 
risk  management  program.  Managers  should  attempt  to  identify  all  the  skeletons  in  the  closet  and  address 
exposures  before  a  regulatory  body,  citizens  action  committee  or  class  action  suit  does  it  for  them. 
Consulting  finns  that  speci^ize  in  environmental  hsk  assessments  can  be  paiticularly  helpful  in 
identifying  loss  exposures  from  prior  activities. 

If  a  particular  problem  can  be  identified  and  correaed,  tiie  risk  manager  may  have  the  opportunity  to 
acm^ly  prevent  all  or  part  of  a  loss  from  occurring.  For  example,  if  the  barrels  of  hazardous  waste  in 
the  parking  lot  can  be  removed  before  they  lead  to  a  third  party  bodily  injury  claim  for  the  contamination 
of  ground  water,  the  risk  manager  has  prevented  the  bodily  injury  claim.  This  scenario  could  also  be 
considered  a  method  of  loss  control,  preventing  a  small  loss  from  turning  into  a  larger  loss. 

For  past  activities,  risk  managers  have  a  significant  amount  of  latitude  in  the  loss  control  area.  For 
example,  establishing  control  of  the  cleanup  process  at  a  Superfund  waste  disposal  site  may  reduce  or 
eliminate  third  party  bodily  injury  and  property  damage  claims  which  may  arise  out  of  the  cleanup.  PRPs 
can  improve  their  loss  control  by  requiring  specific  pollution  insurance  coverages  for  the  remedial  action 
contractors  working  on  the  cleanup.  Without  specifically  addressing  the  need  for  contractors  pollution 
liability  in  the  bid  specifications,  most  site  owners  have  allowed  cleanup  operations  to  be  conduaed  by 
engineers  and  contractors  who  have  virtually  no  insurance  coverage  for  the  primary  loss  exposure  of  the 
work.  Site  owners  and  responsible  parties  should  require  appropriate  limits  of  contractors  pollution 
liability  and  pollution  professional  liabUity  insurance  fiom  their  remedial  action  contractors  if  they  are 
going  to  require  liability  insurance  at  all.  Also,  site  owners  must  be  willing  to  reimburse  the  engineer 
or  contractor  for  die  costs  of  that  insurance. 

To  finance  the  environmental  cleanup  and  potential  bodily  injury  and  property  damage  claims  from  prior 
activities,  risk  managers  have  few  available  options.  A  responsible  party  at  a  superfiind  cleanup  cannot 
prevent  that  loss  from  being  incurred,  and  it  is  not  possible  to  purchase  new  insurance  coverage  for  the 
incurred  loss.  Trying  to  obtain  liability  insurance  to  pay  for  the  actual  cleanup  of  a  superfund  site  is 
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Contractors  should  be  aware  of  the  indemnification  sources  and  insurance  products  that  are  being 
developed  to  meet  the  dynamic  environmental  exposures  that  they  face.  Contractual  indemnification 
clauses  can  shift  liability  from  the  contractor  to  site  owners,  government  enforcement  bodies, 
subcontractors  and  others  involved  in  site  management  or  cleanup.  Environmental  contractors  should  pay 
particular  attention  to  the  indemnification  and  insurance  provisions  contained  in  federal  cleanup  contracts 
when  designing  their  risk  financing  program. 

VL  Loss  Financing  Under  Federal  Environmental  aeanuo  Contracts 

In  the  mid  1980s,  tailor  made  poDinkm  liability  insurance  was  not  available  to  environmental  cleanup 
contractors  (called  "remedial  action  contractors”  or  ”RACs*)  who  were  becoming  involved  in  EPA 
Superfund  cleanup  activities.  This  was  a  substantial  deterrent  for  contractors  considering  this  type  of 
work.  The  imposition  of  strict,  joim  and  several  liability  on  responsible  parties  under  die  Superfund 
program  increased  the  perceived  risk  to  contractors.  In  order  to  attract  RACs  to  the  Superfund  program, 
die  EPA  agreed  to  provide  indemnification  for  liability  claims  that  arose  from  the  RACs’  remediation 
activities. 

In  1986  the  Superfiind  Amendments  and  Reauthorization  Act  (SARA)  formalized  die  EPA’s  authority  to 
iodemnify  contractors  and  placed  specific  limits  on  that  authority.  Section  1 19  of  SARA  exempted  RACs 
from  strict  liability  under  all  fede^  laws  for  pollution  liability  unless  the  RAC  war  negligent,  grossly 
negligent,  or  guilty  of  intentional  miscondua.  EPA  indemnification  agreements  only  cover  RAC  liability 
that  results  from  the  release  of  a  hazardous  substance,  pollutam  or  contaminam  if  such  release  arises  out 
of  die  RAC’s  activities  carried  out  under  written  agreement  between  RACs  and  all  parties  who  may  hire 
RACs  for  response  action  at  Superfund  sites. 

The  EPA  bases  its  decision  to  provide  indemnification  in  part  on  the  ability  or  inability  of  the  PRP  to 
indemnify  the  RAC.  Additionally,  no  claims  will  be  paid  by  EPA  on  behalf  of  the  RAC  until  all  possible 
claims  against  the  PRPs  have  been  exhausted  and  the  RAC’s  full  deductible  is  paid. 

Another  interesting  cbaraaeristic  of  the  EPA  indemnification  provisions  is  the  ability  for  prime 
contracton  to  flow  down  their  EPA  indemnification  to  subcontractors  who  are  in  compliance  with  Section 
119(c)(4)  eligibility  provisions.  This  arrangement  may  cause  the  prime  contractor  difficulty  in  receiving 
indemnification  if  their  subcontractors  are  not  in  compliance. 

To  be  eligible  for  EPA  indemnification  for  pollution  liabQity  a  RAC  must  first  meet  the  following 
requirements: 

1 .  The  RAC  must  show  that  the  liability  covered  by  the  indemnification  agreement  exceeds 
or  is  not  covered  by  insurance  available  at  a  fair  and  reasonable  price. 

2.  The  RAC  must  make  diligent  efforts  to  obtain  pollution  liability  insurance  coverage  from 
non-federal  sources. 

3.  The  RAC  must  continue  to  make  those  diligent  efforts  each  time  the  RAC  begins  work 
at  a  new  facility. 

Based  on  these  criteria  all  contractors  must  make  an  effon  to  acquire  insurance  in  order  to  qualify  for 
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For  example,  an  insurance  program  written  for  a  firm  providing  design/build  or  single-source 
environmental  contracting,  including  asbestos  abatement  services,  could  include  as  many  as  eight  basic 
insurance  coverage  parts.  All  of  the  coverages  must  be  interfaced  with  each  other  to  put  the  pieces  of 
the  insurance  protection  wall  together. 

What  follows  is  an  outline  of  the  individual  coverages  necessary  to  build  an  insurance  program  for 
environmental  contracting  firms.  The  insurance  coverages  described  here  are  available  in  the  marketplace 
today.  The  insurance  market  is  expanding  at  an  increasing  rate,  making  it  difficult  to  compose  a  picture 
reflecting  current  conditions  that  will  be  totally  accurate  weeks  or  months  later.  The  areas  which  are 
most  susceptible  to  change  include  die  available  limits  of  liability  and  underwriting  guidelines  of  the 
various  markets.  The  basic  coverages,  however,  will  remain  unchanged  for  a  longer  period  of  time. 

It  is  also  important  to  note  that  some  of  these  policies  are  duplications  of  each  other,  excqit  that 
exclusions  in  one  or  the  other  make  the  purchase  of  both  necessary.  Particular  attention  must  be  paid 
to  the  rating  basis  on  all  policies  to  avoid  duplicating  premiums,  although  not  necessarily  coverage, 
between  policies.  The  premium  cost  for  some  of  these  coverages  may  exceed  the  norm^  operating 
margins  of  a  contracting  firm;  consequendy,  failure  to  coordinate  rates  and  revenue  streams  could 
potentially  bankrupt  a  firm  following  a  premium  audit  at  the  end  of  the  policy  period. 

Commercial  General  Liability  Insurance:  The  Commercial  General  Liability  (CGL)  insurance  policy  is 
the  third-party  lidgation  insurance  coverage  relied  on  by  most  businesses.  This  policy  provides  coverage 
for  claims  arising  out  of  the  insured’s  operations,  premises,  completed  operadons  and  products  for  bodily 
injury  and  property  damage,  plus  the  defense  of  those  claims. 

Faced  with  increasing  polludon  liability  losses  under  insurance  policies  issued  in  prior  years,  the 
’'isurance  industry  rewrote  the  CGL  policy  in  1986.  As  part  of  that  revision,  the  polludon  exclusion  was 
completely  modified.  The  new  standard  exclusion  reads: 

1988  ISO  POLLUTION  EXCLUSION 

f.(l)  'Bodily  injury "  or  'property  damage '  arising  out  of  the  actual,  alleged  or  threatened  discharge, 
dispersal,  seepage,  migration,  release  or  escqje  of  pollutants: 

(a)  At  or  from  arty  premises,  site  or  location  M>hich  is  or  was  at  arty  time  owned  or  occupied  by. 
or  rented  or  loaned  to,  any  insured; 

(b)  At  or  from  any  premises,  site  or  location  which  is  or  was  at  any  time  used  by  or  for  any 
insured  or  others  for  the  handling,  storage,  disposal,  processing  or  treatment  of  waste; 

(c)  Which  are  or  were  at  any  time  transported,  handled,  stored,  treated,  Exposed  of,  or 
processed  as  waste  by  or  for  any  insured  or  any  person  or  organization  for  whom  you  may  be 
legally  responsible:  or 

(d)  At  or  from  any  premises,  site  or  location  on  which  any  insured  or  any  contraaors  or 
subcontractors  working  directly  or  indireaty  on  any  insured’s  behalf  are  performing  operations: 

(i)  if  the  pollutants  are  brought  on  or  to  the  premises,  site  or  location  in  connection  with 
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for  bodily  injury,  property  damage,  and  environmental  cleanup  costs  for  the  contractor’s  described 
operations.  Coverage  can  be  purchased  on  either  a  blanket/reported-sites  or  project-specific  basis. 

CPL  coverage  has  its  roots  in  Environmental  Impairment  Liability  insurance.  In  spite  of  the  shared 
similarities,  buyers  should  be  aware  diat  a  standard  EIL  policy  provides  little  or  no  insurance  protection 
for  contracting  activities.  A  CPL  policy,  on  the  odier  hand,  modifies  the  coverage  to  more  closely  reflect 
the  exposures  of  a  contracting  firm. 

Architects  and  Engineers  Errors  and  Omissions  Insurance:  For  design  professionals,  Ae  purdiase  of 
Errors  and  Omissions  coverage  has  historically  been  necessitated  by  a  special  exclusion  typically  added 
by  endorsemem  to  CGL  policies  written  for  such  risks  excluding  coverage  for  claims  of  injury  of  damage 
arising  out  of  design  error.  To  fill  Ais  gap  in  coverage,  Ae  purchase  of  a  professional  E&O  policy  is 
necessary.  The  typical  insuring  clause  of  Aese  policies  agrees  to  pay  on  behalf  of  Ae  insured  for 
negligent  acts,  errors  and  omissions  arismg  out  of  Ae  rendering  of  a  described  professional  service. 

The  majority  of  E&O  policies  on  Ae  market  today  contain  an  exclusion  for  claims  arismg  out  of  a 
pollution  mcident.  It  is  now  possible,  however,  to  purchase  E&O  coverage  from  specialty  markets  Aat 
provide  coverage  for  pollution  claims  as  part  of  Ae  traditional  Errors  and  Omissions  coverage. 

Environmental  Consulranw  FAQ  Insurance:  A  number  of  new  custom-tailored  Errors  and  Omissions 
policy  forms  have  been  mtroduced  to  accommodate  firms  Aat  provide  environmental  remediation 
services.  These  policies  usually  take  Ae  form  of  a  traditional  Errors  and  Omissions  policy,  extendmg 
professional  liability  coverage  to  claims  arismg  out  of  a  pollution  mcident  by  amendment  or  elimination 
of  Ae  pollution  exclusion.  It  is  interesting  to  note  Aat  Ae  new  policy  forms  are  often  no  more  expensive 
Aan  Ae  traditional  forms  wiA  Ae  pollution  exclusion. 

Asbestos  Abatement  Liability:  Asbestos  Abatement  Liability  insurance  policies  typically  track  Ae  CGL 
policy  form.  Most  provide  coverage  for  asbestos  abatement  operations  by  amendment  of  Ae  pollution 
exclusion  m  Ae  standard  CGL  policy.  BoA  Ae  CGL  and  Asbestos  Abatement  Liability  policy  use 
payroll  and  receipts  as  Ae  rating  basis  to  determine  premium.  Since  Aese  coverages  are  redundant  for 
premium  computation  purposes,  each  of  Ae  carriers  Aould  be  aware  of  Ae  existence  of  Ae  oAer  policy, 
and  should  issue  endorsements  Aat  enable  Ae  insured  to  avoid  paymg  double  Ae  necessary  premium. 
Policy  forms  and  insurer  mtegrity  vary  a  great  deal  wiAm  Ae  Asbestos  Abatemem  Liability  insurance 
market  The  advice  of  an  expert  broker  is  highly  recommended  on  this  Ime  of  coverage. 

Asbestos  Consultants  FAD  Tasuranee:  Coverage  for  asbestos  consultants  is  usually  written  under  a 
conventional  professional  E&O  liability  insurance  policy,  wiA  Ae  pollution  exclusion  eliminated  or 
amended  to  Ae  extent  necessary  to  pro^e  coverage  for  professional  errors,  acts  or  omissions  arismg 
out  of  Ae  design  of  asbestos  projects.  Asbestos  Consultants  E&O  coverage  may  be  redundant  for  some 
risks,  however.  Sudi  specific  insurance  would  be  unnecessary  if  Ae  insured  has  an  Environmental 
Consultants  Professional  Pollution  Liability  policy  or  some  oAer  form  of  Errors  and  Omissions  coverage 
wiA  sufficiently  broad  wording  so  as  not  to  exclude  Ae  asbestos  hazard. 

Combined  Policy  Forms:  Some  underwriters  are  introducing  specialty  policy  forms  combining  pollution 
coverage  wiA  eiAer  professional  liability  or  general  liability  insurance.  The  principal  advantage  of  Aese 
forms  is  cost.  Since  all  Ae  coverages  share  one  limit  of  liability,  Ae  underwriter  hu  lower  total  exposed 
limits,  and  can  charge  a  lower  premium.  AnoAer  advantage  for  Ae  buyer  is  Aat  a  smgle  policy  covering 
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die  nuclear  exposure,  risk  managers  should  differentiate  between  three  broad  types  of  work  and  clients: 

1.  Low-level  nuclear  work,  private  clients; 

2.  Finns  in  the  nuclear  fiid  cycle,  private  clients; 

3.  Department  of  Defense  and  Dqiartment  of  Energy  projects. 

Low-level  nuclear  hazards  can  be  addressed  within  the  context  of  the  Contractors  Pollution  and  Engineers 
Professional  Liability  policies.  Although  each  policy  has  an  exclusion  dealing  widi  nuclear  materials, 
specific-site  and  scope-of-work  endorsements  can  be  added  to  the  policies  to  override  die  exclusion. 
Firms  engaged  in  the  nuclear  fuel  cycle  have  access  to  the  nuclear  insurance  pools.  Ihe  pools  provide 
bodily  injury  and  property  damage  liability  coverage,  including  defense  costs,  for  claims  stemming  from 
occurrences  arising  out  of  nuclear  materials. 

Underwriting  guidelines  restrict  the  availability  of  coverage  to  finns  that  fid!  within  the  fuel  cycle, 
beginning  with  fabricators  and  extending  from  reactors  and  by-products  to  burial  or  disposal.  Industrial 
and  medical  facilities  are  precluded  from  obtaining  coverage  in  the  pools  and  must  rely  on  the  traditional 
insurance  market  for  coverage. 

The  nuclear  pools  actually  insure  the  "facility"  with  a  definition  of  the  named  insured  sufficiendy  broad 
to  cover  contractors  working  on  the  facility.  Contracton  working  on  these  facilities  do  not  purchase  their 
own  insurance  to  cover  the  nuclear  hazard.  Effecdve  July  1,  1989,  the  pool  provides  S200  million  of 
primary  limits.  Higher  limits  are  provided  under  the  Price-Anderson  Aa:  Each  reactor  can  be  assessed 
$63  million  for  a  nuclear  damage  claim,  building  total  capacity  to  S7  billion  under  the  program. 
Contractors  working  on  government  facilities  have  access  to  indenmification  for  nuclear  hazards  through 
Section  170,  as  amended  by  the  Price-Anderson  Act.  The  indemnification  applies  at  die  facility,  during 
transportation,  and  to  the  materials  handled.  The  current  indemnification  limit  is  $500  million. 

Since  contractors  working  on  nuclear  facilities  must  provide  their  own  traditional  insurance  programs  for 
General  Liability  and  Workers  Compensation,  firms  moving  into  the  nuclear  cleanup  field  for  the  first 
time  should  consider  what  impact  a  "material  change  in  the  risk"  will  have  on  the  applicability  of  their 
overall  insurance  programs. 

12L  Structuring  the  Program: 

Piecing  together  die  coverages  necessary  to  address  die  risks  of  environmental  contracting  firms  has 
developed  into  something  of  an  art  form.  Proper  structuring  of  the  mechanics  of  the  insurance  program 
assures  insurance  protection  without  gaps  or  overlaps  in  coverage  and  avoids  stacking  of  prenuums  for 
redundam  coverages.  As  engineering  sad  contracting  businesses  throughout  the  country  see  the  flow  of 
money  toward  environmental  cleanup,  many  of  these  firms  are  exploring  the  ramifications  of  entering  this 
field.  As  mentioned  earlier,  the  astute  among  them  recognize  liability  and  insurance  as  one  of  the  more 
significam  barriers  to  entry. 

Subsidiary  Versus  Master  Plan  Approach:  To  deal  with  that  barrier,  die  creation  of  an  environmental 
contracting  subsidiary  produces  a  vehicle  that  can  be  used  to  structure  an  insurance  program  for  the 
environmental  contracting  work.  If  done  properly,  this  approach  allows  die  firm  to  develop  conqiletely 
separate  insurance  programs  for  the  non-environmental  work  and  for  die  environmental  worit. 
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LiabQity  and  Asbestos  Consultants  Errors  and  Omissions  coverages  should  also  be  purchased. 

The  wrapHip  approach  produces  die  following  advantages; 

•  the  insurance  premiums  are  reimbursable  as  a  line  item  for  most  government  work; 

•  subcontractors  who  would  otherwise  need  to  obtain  a  environmental  contracting  insurance 
program  on  dieir  own  are  spared  die  eiqieose  of  having  to  satisfy  minimum  premium 
requirements; 

•  reduced  remediation  costs  may  be  realized  because  of  the  opportunity  to  choose  from  an  expanded 
universe  of  subcontractors  qualified  to  bid  on  work; 

•  contractors  involved  with  many  sites  can  benefit  from  the  hi^  aggregate  limits  of  liability  usually 
developed  under  a  wr^*up: 

•  total  insurance  costs  on  a  particular  project  are  usually  minimized  under  a  wr^Hip  program. 

Despite  the  advantages  of  die  wr^Hip  approach,  h  is  generally  economically  feasible  only  for  those  firms 
on  jobs  exceeding  $1  million  in  annually  receipts.  All  of  the  necessary  coverages  mentioned  above  carry 
miniTnum  premiums  of  at  least  $25,000  each;  consequendy,  annual  receipts  associated  with  the  job  must 
be  sufficient  to  absorb  the  overall  minimum  premium  charge. 

Determining  Coverage  Requirements:  The  scope  of  operations  and  services  provided  by  a  firm  determines 
which  insurance  coverages  are  necessary.  For  example,  specialty  contractors  providing  only  engineering 
services  may  need  to  purchase  only  Contractors  Pollution  Liability,  Professional  Pollution  Errors  and 
Omissions,  Automobile  Liability,  and  Workers  Compensation  coverages. 

At  the  other  end  of  the  spectrum,  a  firm  providing  design/bufld  environmental  contracting  services, 
including  asbestos  abatement,  should  purchase  General  Liability,  Contracton  Pollution  Liability, 
Professional  Errors  and  Omissions  with  Pollution  and  Asbestos  Liability,  Asbestos  Abatement  Liability, 
Asbestos  Consultants  Errors  and  Omissions,  Automobile  Liability  and  Workers  Compensation  coverages. 

If  an  environmental  contracting  firm  is  a  subsidiary  covered  under  its  parent  corporation’s  insurance 
program,  that  program  should  include,  in  addition  to  die  specific  coverages  for  the  environmental 
contacting  operadons.  General  Liability,  Professional  Utility,  Automobile  Liability,  Workers 
Compensation,  and  probably  Umbrella  Li^ility  insurance  policies. 

2L  Conclusion 

Management  of  the  environmental  liabflity  risks  that  contractors  free  requires  a  comprehensive  approach. 
Contractors  must  first  identify  all  sources  of  environmental  liabflity  which  may  arise  out  of  their  past, 
present  and  future  activities.  Under  current  environmental  laws,  contracton  free  past  liabilities  from  their 
disposal  activities  and  future  liabflity  from  their  involvement  in  environmoital  remediation  work. 
Strategies  for  loss  prevention  and  loss  reduction  may  be  used  to  control  the  identified  loss  exposure. 
Finally,  the  financing  techniques  available  to  contracton  for  their  losses  include  retention  and  transfer. 
Losses  can  be  transferred  by  contracton  to  other  parties  tfarou^  the  use  of  contracmal  indemnity 
agreements  and  through  insurance. 

Indemnification  agreements  vary  by  contract  and  should  be  a  primary  consideration  of  contracton 
entering  this  area  of  work.  Insurance  for  contracton*  pollution  li^ility  expostires  is  generally  available 
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EPA  Indemnification  for 
Remedial  Action  Contractors 

provide  indemnification  to  response  action  contractors  performing 
vor]c  at  NPL  or  removal  sites.  Section  119  was  added  to  CERCLA  by 
Congress  as  part  of  the  1986  amendments  in  response  to  an  outc^ 
from  the  RAC  community  for  pollution  liability  protection.  This 
outcry  arose  due  to  the  unavailadsility  of  pollution  liability 
insuramce  from  private  sector  sources. 

In  defending  their  lack  of  participation  in  this  segment  of 
the  market,  the  insurance  xindervriters  cited  a  number  of  reasons 
for  their  unwillingness  to  provide  pollution  liability  coverage. 
The  major  reason  was  the  risk  of  large  claims  for  "catastrophic" 
failures  resulting  in  extensive  damage  to  human  health  and  the 
environment.  Their  fear  was  that  these  types  of  failures  could 
easily  result  in  claims  surpassing  $100  million  per  incident. 

When  this  fact  was  coupled  with  the  litigious  nature  of  the 
enviroiunental  field,  many  iinderwriters  declined  to  issue 
pollution  policies. 

A  second  and  equally  formidable  reason  cited  by  the 
insurance  industry  was  the  imposition  of  strict  liability 
standards  by  the  courts.  Under  strict  liability,  any  entity 
involved  in  "ultrahazardous"  activities  at  the  site  of  a  release 
may  be  held  liable  for  all  costs  associated  with  the  release 
without  a  judgement  of  negligence  against  them.  Damages 
associated  with  the  release  may  have  occurred  on  or  off  the  site. 
The  insurance  companies  feared  that  in  the  future  strict 
liability  judgements  could  render  them  the  only  viable  "deep 
pocket"  for  legal  actions  stemming  from  the  site. 

Finally,  many  underwriters  expressed  the  fact  that 
reinsurers  had  withdrawn  from  the  market  due  to  record  losses 
posted  by  the  industry  in  the  early  1980s.  This  resulted  in  a 
down  turn  in  the  industry  with  firms  declining  to  underwrite 
relatively  small  high  risk  portions  of  the  insurance  market  such 
as  hazardous  waste  remediation. 

In  addition  to  the  lack  of  pollution  liability  insurance, 
RACs  also  cited  several  other  reasons  for  indemnification.  The 
first  was  the  technical  risks  the  RACs  accept  when  they  work  at  a 
Superfund  site.  These  include: 

1)  Work  with  hazardous  and  toxic  compound  and  mixtures  of 
these  compounds, 

2)  The  uncertainty  of  innovative  or  untried  technologies, 

3)  The  inherent  vincertainty  associated  with  underground 
work,  and 

4)  Political  pressures  from  outside  sources. 
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price, 

2)  The  RAC  must  have  made  diligent  efforts  to  obtain 
pollution  lability  insurance,  and 

3)  If  the  RAC  is  working  at  more  than  one  facility,  it 
must  perform  diligent  efforts  each  tine  it  begins  work 
at  a  new  facility. 

The  final  requirement  of  Section  119  was  that  the  President 
(EPA)  would  promulgate  regulations  under  the  section.  Prior  to 
promulgation  of  the  regulations,  the  President  (EPA)  would 
develop  guidelines  for  the  implementation  of  the  requirements  of 
the  section. 


INTERIM  GUIDELINES 
OVERVIEW 

On  October  6,  1987,  EPA's  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  issued  OSWER  Directive  9835.5  "EPA 
Interim  Guidance  on  Indemnification  of  Superfund  Response  Action 
Contractors  under  Section  119  of  SARA”  to  establish  temporary 
procedures  to  provide  indemnification  to  RACs  under  the  authority 
of  Section  119.  The  guidelines,  issued  under  the  authority  of 
Executive  Order  12580  (52  FR  5923,  January  29,  1987  which 
delegated  authority  to  indemnify  RACs  from  the  President  to  EPA, 
were  distributed  as  interim  to  allow  EPA  to  provide 
indemnification  under  Section  119  while  proceeding  in  a 
deliberate  manner  to  establish  final  guidance. 

The  interim  guidelines  were  developed  around  four  key 
points: 

1)  The  combination  of  protection  from  Federal  strict 
liability  and  RAC  indemnification  would  provide 
adequate  incentive  for  contractors  to  work  for  the 
Superfund  progr2UD, 

2}  The  indemnification  would  be  an  adequate  substitute  for 
insurance , 

3)  Indemnification  would  be  an  interim  measure  until  the 
private  insurance  market  rebounded,  and 

4)  The  indemnification  did  not  create  a  disincentive  to 
the  private  insurance  market. 

These  points  were  to  also  form  the  basis  for  the  formulation  of 
the  final  guidelines. 
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Federal  Register  for  public  comment  Proposed  Final 
Indemnification  Guidance  (54  FR  46012/  October  31,  1989) .  When 
compared  to  the  liberal  provisions  of  the  interim  guidance,  the 
proposed  final  guidance  severely  restricted  the  indemnification 
available  to  RACs.  The  proposed  guidance  limited  the  maximum 
coverage  per  contract,  imposed  substantially  higher  deductibles, 
and  limited  the  term  of  coverage  to  ten  years.  The  guidance 
called  for  a  minimum  amount  of  insurance  to  be  purchased  by 
contractors  each  year  and  that  this  amount  increase  by  25%  each 
year  with  the  anticipated  result  of  the  private  sector  eventually 
providing  all  pollution  lability  coverage  allowing  EPA  to  cease 
offering  indemnification.  One  final  provision  was  that  all 
existing  post-SARA  indemnification  agreements  must  be 
retroactively  brought  into  compliance  with  the  terms  of  the  final 
guidance. 

Some  of  the  specific  points  of  the  proposed  guidance  are  as 
follows: 

1}  RACs  were  covered  if  found  negligent;  however,  if  a 
mixed  judgement  (a  finding  of  both  negligence  and 
strict  liability)  were  handed  down,  the  RAC  would  not 
be  covered, 

2)  Maximum  coverage  for  cost  reimbursement  contracts  was 
set  at  $50,000,000  per  contract. 

3)  Deductibles  for  cost  reimbursement  contracts  were  set 
at  $1,000,000  per  occurrence  or  claim  with  no  aggregate 
limit, 

4)  Coverage  for  fixed  price  contracts  was  set  on  a  sliding 
scale  which  was  to  be  factored  into  the  bid  evaluation, 
and 

5)  A  ten  year  post-completion  term  was  established  for  all 
agreements . 

Needless-to-say,  the  response  to  the  proposed  guidelines  was 
overwhelming  with  over  two  hundred  comments,  requiring  over  40 
pages  to  docximent,  received.  Unfortunately,  the  comments  were 
virtually  all  negative.  They  stated  that  the  limits  were  too 
low,  the  deductibles  too  high,  the  term  too  short,  and  the  fixed 
price  proposal  unwor]cable.  Based  upon  this  negative  feedback, 

EPA  decided  to  delay  finalizing  the  proposal  and  to  reconsider 
some  of  the  elements. 


CONSULTATIVE  PROCESS 


After  completing  a  thorough  analysis  of  the  comments  and 
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1)  The  final  guidelines  will  contain  well  defined  limits 
to  the  amount  of  indemnification  available  to  RACs  on  a 
per  contract  basis, 

2)  The  deductibles  will  be  on  a  sliding  scale  with  higher 
deductibles  for  higher  contract  limits; 

3)  A  definite  term  of  coverage  (tail)  will  be  set, 

4)  The  incorporation  of  indemnification  requests  in  bid 
evaluations  for  fixed  price  contracts  has  been  dropped, 
and 

5)  All  post-SARA  contracts  must  be  modified  to  include  the 
provisions  of  the  new  guidelines. 


POTENTIAL  PROBLEMS 

The  final  guidelines  could  have  substantial  impacts  upon 
both  EPA  and  the  RAC  community.  First  the  potential  RAC 
problems: 

1)  It  is  likely  that  the  availability  and  the  limits  of 
EPA  indemnification  will  be  greatly  reduced  from  the 
uncapped  limits  currently  provided.  This  reduction 
will  require  RACs  to'  rethink  their  current  operating 
procedures  and  their  future  plans, 

2)  All  RACs  with  current  indemnification  agreements  must 
enter  into  negotiations  with  EPA  to  incorporate  the  new 
guidelines  into  their  existing  contracts.  This  will 
require  time  and  effort  by  the  RACs  and  may  cause  them 
to  rethink  their  willingness  to  continue  to  work  for 
EPA,  and 

3)  RACs  must  develop  a  strategy  to  deal  with  any 
subcontractors  that  have  been  extended  indemnification 
through  the  RAC's  contract  since  the  new  limits  will 
include  any  pass-through  indemnification. 

Potential  problems  for  EPA  are: 

1)  The  time  and  resources  to  negotiate  the  new  guidelines 
into  all  existing  contracts'  (this  includes  contracts 
let  by  the  US  Amy  Corps  of  Engineer,  the  US  Bureau  of 
Reclamation,  and  any  other  Federal  Agency  acting  in 
behalf  of  EPA), 

2)  The  impact  on  the  Superfund  program  if  some  of  the  RACs 
refuse  to  accept  the  new  guidelines  and  their  contracts 
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defaulting  contractor. 


REVISED  US  ARMY  CORPS  OF  ENGINEERS  APPROVAL  PROCEDURES 

When  potential  contractors  prepare  proposals  and  bids  in 
response  to  solicitations  for  work,  they  invest  considerable  time 
and  money.  Additionally,  each  proposal  or  bid  must  be 
accompanied  by  a  bid  bond  which  signifies  the  contractors  good 
faith  to  perform  the  specified  work  and  provides  the  government 
with  fxinds  to  resolicit  if  the  contractor  refuses  to  accept  the 
contract.  One  problem  with  this  typical  scenario  is  that  for 
Superfund  work  RACs  face  one  final  hurdle  they  cannot  control. 
This  hurdle  is  approval  by  EPA  to  extend  indemnification  to  the 
contractor.  In  many  cases  without  EPA  indemnification, 
contractors  are  unwilling  to  risk  their  corporate  assets.  If  the 
contractor  is  the  successful  proposer  or  bidder  and  EPA  refuses 
to  extend  indemnification,  the  contractor  is  forced  to  forfeit 
its  bid  bond  if  it  refuses  the  contract  due  to  potential 
liability. 

Since  the  decision  to  extend  or  not  to  extend 
indemnification  is  out  of  the  contractors  control,  EPA  and  the  US 
Army  Co^s  of  Engineers  have  agreed  to  test  a  modification  to  the 
normal  indemnification  approval  process  to  allow  a  contractor, 
providing  it  has  met  all  other  requirements  of  the  solicitation, 
to  refuse  a  contract  if  indemnification  is  not  approved  and  not 
forfeit  its  bid  bond.  This  process  is  being  tested  for  one 
solicitation.  Based  upon  the  results  of  this  test  and  the  final 
indemnification  guidance,  the  process  will  be  continued, 
modified,  or  discontinued. 

Under  current  procedures,  a  contract  is  awarded  and  then  the 
contractor  performs  diligent  efforts  and  indemnification  is 
granted  based  upon  the  results  of  the  diligent  efforts.  For  the 
test  procedures,  potential  contractors  will  be  asked  to  perform 
diligent  efforts  prior  to  contract  award.  EPA  will  evaluate  the 
contractors  efforts  emd  determine  if  indemnification  will  be 
offered  prior  to  award  of  the  contract.  If  the  contractor  has 
met  all  other  requirements  of  the  solicitation  and  EPA  declines 
to  approve  indemnification  for  the  contractor,  the  contractor 
will  be  allowed  to  withdraw  from  the  solicitation  and  not  forfeit 
the  bid  bond.  If  indemnification  is  approved,  the  contractor 
will  be  issued  a  letter  granting  indemnification  immediately 
after  the  contract  is  signed. 


DILIGENT  EFFORTS 

EPA  has  initiated  two  efforts  to  improve  the  diligent 
efforts  process  while  awaiting  the  final  indemnification 
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CONCLDSION 

While  the  final  picture  of  EPA's  indemnification  process  is 
still  unclear,  it  is  certain  that  the  new  guidelines  will 
drastically  alter  the  assignment  of  risk  from  pollution  liability 
suits.  Until  the  new  guidelines  are  finally  promulgated  along 
with  their  accompanying  administrative  guidance,  the  final 
impacts  on  the  RAC  community  and  the  Superf\ind  program  can  not  be 
determined. 


Robert  P.  McCormick 

President 


NATIONAL  CONSTRUCTORS  ASSOCIATION 


1730  M  Street  NW,  Suite  900,  Washington,  DC  20036-4571  (202)  466-8880 


February  3,  1993 


Mr.  Patrick  Meehan 

Principal  Deputy  to  the  Deputy  Assistant 
Secretary  (Environment) 

Department  of  Defense 

400  Army-Navy  Drive,  Suite  206 

Arlington,  Virginia  22202 

ATTN;  Dr.  Shun  Ling 

Dear  Mr.  Meehan: 

In  response  to  your  request  for  information,  the  National 
Constructors  Association  (NCA)  is  providing  the  attached  informa¬ 
tion  regarding  the  indemnification  of  contractors  performing 
environmental  restoration  work.  We  hope  you  will  feel  free  to 
contact  us  for  additional  information  or  to  participate  in  any 
discussions  with  industry  representatives  which  may  take  place  on 
this  issue. 

The  National  Constructors  Association  (NCA)  is  made  up  of 
some  of  the  nation's  foremost  firms  engaged  in  the  design 
and  construction  of  major  industrial,  commercial  and  process 
facilities  worldwide.  NCA's  members  are  also  some  of  the  most 
qualified  and  experienced  environmental  restorations  firms,  with 
the  site  management  and  technological  expertise  necessary  to 
remediate  the  nation's  worst  toxic  and  nuclear  waste  sites.  Three 
of  the  five  largest  U.S.  contractors  from  Engineering  News-Record's 
(ENP)  top  400  contractors  are  NCA  members  as  are  12  of  the  29 
contractors  that  grossed  in  excess  of  $1  billion  in  1991.  NCA 
member  companies  collectively  grossed  in  excess  of  $90  billion  in 
1991,  employing  more  than  120,000  skilled  craftsmen  and  expending 
more  than  130  million  man-hours  of  labor  in  1991  alone. 

Resolving  the  liability  concerns  of  contractors  undertaking 
federal  hazardous  waste  remediation  contracts  is  one  of  the 
priority  issues  of  the  association.  As  in  the  past,  we  will 
continue  to  devote  considerable  effort  and  resources  to  its 
resolution.  NCA's  member  companies  have  outstanding  national  and 
international  reputations  based  upon  their  quality  of  work,  their 
management  experience  and  the  technological  expertise  they  bring  to 
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Respcns*  To  POD  Queatlons 


QUESTION  ONE 

The  extent  to  which  contractors  performing  environmental 
restoration  work  at  Federal,  state  and  private  sites  have 
actually  been  exposed  to,  or  involved  in,  litigation,  claims  and 
liability  related  to  this  work  since  1980. 

RESPONSE 

For  many  years  the  National  Constructors  Association 
and  others  in  the  contractor  community  have  raised  concerns 
about  the  potential  for  litigation  against  those  engaged  in 
environmental  restoration  activities.  During  the  lengthy 
hearings  and  debate  leading  up  to  the  1980  ^uperfund  Amendments 
and  Reauthorization  Act  (SARA) ,  NCA  testified  as  to  its  concerns 
regarding  the  potential  liability  of  contractors  engaged  in  this 
work.  NCA  cited  both  state  and  federal  statutory  as  well  as 
common  law  strict  liability  schemes  as  factors  which  led  our 
members  to  predict  costly  litigation  against  federal 
environmental  restoration  contractors. 

In  addition,  the  following  factors  which  make  this  work 
unique  create  unacceptable  risks: 

•  the  use  of  unproven  technology; 

•  the  uncertain  nature  of  the  materials  which  may  be 
encountered  on  site,  even  after  site  investigations 
have  been  completed; 

•  the  unavailability  and/or  inadequacy  of  pollution 
liability  insurance  for  the  contractor; 

•  long  liability  'tails*  for  hidden  defects  in  the 
manner  in  which  the  work  was  done  and  the  potential 
for  personal  injury  and  property  damage  suits  brought 
decades  after  contract  completion  and  acceptance; 

•  the  potential  for  the  application  of  strict  liability 
to  the  contractor,  particularly  as  to  third  party 
claims;  and 

•  high  costs  associated  with  litigation,  even  where  the 
contractor  prevails. 

Despite  their  acknowledgement  of  these  risk  factors,  federal 
regulators,  congressional  policymakers  and  others  involved  in 


other  similar  sites  has  resulted  in  such  concern  among  certain 
NCA  contractors  that  they  routinely  avoid  bidding  on  cleanups  at 
these  'high  profile'  facilities. 


QUESTION  TWO 

The  type  and  extent  of  indemnification  currently  provided  by 
Federal  or  state  agencies,  or  private  entities  for  environmental 
work. 

RESPONSE 

In  response  to  hearings  held  in  1992  by  panels  of  the  Senate 
&  House  Armed  Services  committees,  NCA  polled  its  membership 
regarding  the  nature  of  indemnity  obtained  by  companies  carrying 
out  hazardous  waste  remediation  contracts  for  private  entities. 
Attached  are  samples  of  the  responses  received.  They  have  been 
redacted  to  remove  any  references  to  the  specific  contracting 
parties.  These  examples  are  also  an  appendix  to  NCA's  testimony 
before  the  Senate  Armed  Services  Committee,  Subcommittee  on 
Readiness,  Sustainability  &  Support,  May  12,  1992.  A  copy  of 
that  testimony  is  attached. 

As  you  are  now  aware,  liability  protection  offered  by  other 
federal  agencies  and  departments  varies  widely.  Although 
section  119  of  CERCLA  authorizes  the  Environmental  Protection 
Agency  (EPA)  to  provide  indemnification  to  its  contractors 
with  certain  limitations,  EPA's  guidelines  document  released 
January  15,  1993  dictates  that  it  will  only  offer  that  indemnity 
after  first  putting  its  contracts  out  to  bid  with  no  liability 
protection  offered.  Consequently,  indemnity  for  EPA  Superfund 
cleanup  is  likely  to  be  very  limited  in  scope  and  infrequently 
offered.  Until  January  15,  1993,  EPA  contractors  were  generally 
offered  indemnity  unlimited  in  amount  and  in  period  of  time 
covered.  Now  the  coverage,  when  offered,  will  only  continue  for 
10  years,  will  include  deductibles,  and  will  not  exceed  $75 
million,  regardless  of  the  nature  of  the  work  or  risk  factors  in 
the  project. 

NCA's  response  to  that  new  guidelines  document  is  still 
being  prepared,  but  will  be  forwarded  to  you  under  separate 
cover.  We  believe  it  is  important  that  you  understand  NCA's 
concerns  regarding  the  section  119  indemnity  guidelines  because 
the  issues  underlying  the  guidelines  are  the  fundamental 
questions  which  must  be  addressed  to  establish  a  reasonable  risk 
sharing  policy  for  contractors. 

As  you  are  probably  aware,  the  Department  of  Energy  (DOE) 
has  taken  a  somewhat  different  approach  to  its  environmental 
restoration  contracts  through  the  use  of  Environmental 
Restoration  and  Management  Contractors  (ERMCs) .  These 
contractors  are  protected  through  a  program  of  risk  sharing  which 
holds  them  accountable  for  harm  caused  by  their  activities  but 


companies'  needs.  Furthermore,  the  association  believes  the 
absence  of  a  viable  insurance  market  for  these  services 
underscores  the  need  for  a  reasonable  risk  sharing  program. 

In  1986,  when  the  Superfund  Amendments  and  Reauthorization 
Act  (SARA)  was  passed,  and  in  the  years  since  then,  as  EPA 
pondered  the  development  of  guidelines  for  its  own  indemnity 
program,  certain  officials  maintained  the  belief  that  a  viable 
insurance  market  for  remediation  contractors  would  emerge. 

Despite  certain  aggressive  insurers'  marketing  assertions  to  the 
contrary,  the  insurance  products  available  today  simply  do  not 
address  the  risks  which  most  greatly  trouble  the  members  of  NCA 
and  the  rest  of  the  contracting  community  —  the  risk  of  third- 
party  toxic  tort  litigation  brought  many  years  after  contract 
completion.  Until  such  coverage  is  available,  both  contractors 
and  their  clients  must  develop  alternative  mechanisms  for 
addressing  that  risk. 

Furthermore,  the  limited  coverage  available  today  may  be 
jeopardized  by  the  emergence  of  litigation  against  environmental 
restoration  contractors.  The  absence  of  these  cases  may  have 
encouraged  the  development  of  the  limited  coverage  currently 
available.  Once  claims  are  actually  presented  against  this 
coverage,  even  that  very  limited  availability  may  disappear. 

An  additional  factor  which  should  be  considered  in  any 
examination  of  insurance  for  federal  environmental  restoration 
work  is  the  availability  of  surety  bonds  for  these  projects. 

Since  1989,  NCA  has  been  at  the  forefront  of  efforts  to  address 
this  issue  and  has  worked  closely  with  relevant  congressional 
committees  over  the  past  three  years  to  improve  the  availability 
of  surety  bonds  necessary  to  bid  fixed-price  remediation 
contracts. 

Although  statutory  language  currently  in  place  provides 
sureties  with  certain  liability  protections,  that  language,  in 
the  absence  of  protection  for  contractors,  is  insufficient  to 
encourage  sureties  to  provide  bonds  for  even  the  most  reputable 
and  financially  sound  contractor.  Even  with  the  existing 
statutory  protections  in  place  (42  USC  §  9619(g)  and  10  USC 
2701) ,  many  smaller  companies  have  had  difficulty  obtaining 
bonds.  Although  surety  underwriting  considerations  cannot 
accurately  be  predicted,  it  is  unlikely  that  bonds  will  be 
available  for  any  projects  for  which  the  contractor  does  not 
receive  liability  protection. 

This  is  particularly  important  if  federal  agencies  plan  to 
continue  to  utilize  "f ixed-price*  contracts  as  part  of  their 
procurement  strategy  for  this  work.  The  cost-conscious  climate 
on  Capitol  Hill  coupled  with  recent  criticisms  of  contracting 
practices  at  EPA  may  eventually  mandate  the  use  of  "fixed-price* 
contracts  for  certain  aspects  of  this  work.  Surety  bonds  will  be 
a  necessary  element  of  any  "fixed-price"  procurement  strategy. 


ATTACHMEMT  A 


PRIVATE  PARTY  CONTRACT  LANGUAGE 


4.0  Whether  due  to  delay,  breach  of  contract  or  warranty,  tort 
(Including  negligence  and  strict  liability)  or  otherwise, 
neither  nor  its  contractors  or  suppliers  of  any  tier 

shall  be  liable  for  any  other  direct,  special.  Indirect, 
incidental  or  consequential  damages  of  any  nature,  including, 
without  limitation.  Client's  loss  of  actual  or  anticipated 
profits  or  revenues,  loss  by  reason  of  shutdown,  non¬ 
operation,  or  increased  expense  of  manufacturing  or  operation, 
loss  of  use,  cost  of  capital,  damage  to  or  loss  of  property  or 
equipment  of  Client,  or  claims  of  customers  of  client. 

5.0  The  remedies  stated  in  the  Agreement  are  exclusive  and  in  no 
event  shall  the  liability  of  or  its  contractors  or 

suppliers  of  any  tier  to  Client  whether  in  contract,  warranty, 
tort  (including  negligence  or  strict  liability)  or  otherwise 
for  the  performance  or  breach  of  the  contract  or  anything  done 
in  connection  therewith  exceed  the  sun  of 


SAMPLE  THREE 
PRIVATE  PARTY  AGREEMENT 


Indemnity 

A.  Contractor  agrees  to  protect,  indemnify  and  hold  Owner 
harmless  from  any  and  all  loss,  damage,  liability,  claims, 
demands,  costs,  or  suits  of  any  nature  whatsoever  asserted  by 
employees  of  Contractor  or  by  any  third  persons  for  property 
damage  (other  than  property  for  which  rislc  of  loss  is  assumed 
by  Owner  hereunder) ,  personal  injury  or  death  or  claim  for  • 
indemnity  by  Federal  or  State  agencies  arising  out  of  or 
resulting  from  Contractor's  breach  of  warranty  or  negligent 
performance  of  the  Work  hereunder.  Contractor's 
indemnification  obligation  shall  not  apply  to  the  extent  of 
any  liabilities  which  arise  out  of  or  result  from  the 
negligent  acts  or  omissions  of  Owner,  its  employees, 
officers,  or  servants  or  other  independent  contractors  or 
agents  for  which  Owner  indemnifies  Contractor.  This 
indemnity  shall  include  the  cost,  expenses,  and  attorney's 
fees  occasioned  by  said  loss,  damage,  liability,  claims, 
demands,  or  suits  as  well  as  the  full  amount  of  any  judgment 
rendered  or  compromise  settlement  made  (provided  Contractor 
has  participated  in  the  defense  and  agrees  to  any 
compromise) ;  except  that  Contractor's  liability  for  damage  to 
Owner's  real  property  or  adjacent  real  properties  other  than 
damage  resulting  from  or  due  to  the  pre-existing 
environmental  conditions  of  the  site  of  the  Work  shall  in  no 
event  exceed  One  Million  Dollars  ($1,000,000.00),  and  damage 
to  Owner's  real  property  or  adjacent  real  properties 
resulting  from  or  due  to  the  pre-existing  environmental 
conditions  of  the  site  of  the  Work  shall  in  no  event  exceed 
Two  Million  Dollars  ($2,000,000.00)  unless  either  such  damage 
is  caused  by  the  gross  negligence  or  willful  misconduct  of 
Contractor,  its  employees,  representatives,  or  agents. 
Notwithstanding  anything  else  stated  herein.  Contractor  shall 
not  be  responsible  for,  and  assumes  no  liability  for,  bodily 
injury,  sickness,  disease  and/or  death,  where  the  same 
results  from  or  is  due  to  the  pre-existing  environmental 
conditions  of  the  site  of  the  Work,  unless  and  to  the  extent 
that  such  bodily  injury,  sickness,  disease  and/or  death  is 
caused  by  the  negligence  at  the  site,  including,  without 
limitation,  failure  at  the  site  to  fully  comply  with  all 
provisions  of  the  site  specific  Health  and  Safety  Plan,  or 
other  misconduct  of  the  Contractor,  its  employees, 
representatives,  or  agents  at  the  site. 

B.  Contractor  shall  also  indemnify  Owner  for  any  actually 
incurred  governments lly  imposed  monetary  penalties  resulting 
directly  and  solely  as  a  result  of  Contractor's  failure  to 
perform  in  accordance  with  the  standards  set  forth  above. 


SAMPLE  FOUR 

PRIVATE  PARTY  AGREEMENT 

A.  Contractor  agrees  to  protect.  Indemnify,  and  hold  Owner 
harmless  from  any  and  all  loss,  damage  liability,  claims, 
demands,  costs,  or  suits  of  any  nature  whatsoever 
(collectively  referred  to  as  ^'Claims*')  asserted  by  employees 
of  Contractor  or  by  any  third  persons  for  property  daunage 
(other  than  property  for  which  risk  of  loss  is  assumed  by 
Owner  hereunder) ,  personal  injury  or  death  to  the  extent  such 
Claims  arise  out  of  or  result  from  Contractor's  willful 
misconduct,  breach  of  warranty,  or  negligent  acts  or 
omissions. 

B.  Contractor's  indemnification  obligation  shall  not  extend  to 
any  liabilities  arising  directly  out  or  resulting  directly 
from  the  acts  or  omissions  of  Owner,  its  employees,  officers, 
or  servants  or  other  independent  contractors  or  agents. 

C.  Owner  agrees  to  protect,  indemnify,  and  hold  Contractor 
harmless  from  Claims  asserted  by  employees  of  Owner  or  by 
third  persons  for  property  damage,  personal  injury,  or  death, 
to  the  extent  such  Claims  arise  directly  out  of  or  result 
directly  from  (i)  the  acts  or  omissions  of  Owner  or  (ii) 
Contractor's  status  as  a  response  action  contractor  as 
defined  in  Section  119  of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  (42  U.S.C.  §§9601  et 
seg.).  Such  status  as  a  response  action  contractor  shall 
apply  with  respect  to  all  federal,  state  and  local  laws, 
rules  and  regulations. 

D.  This  indemnity  shall  include  the  cost,  expenses,  and 
attorneys'  fees  occasioned  by  said  loss,  damage,  liability, 
claims,  demands,  or  suits  as  well  as  the  full  amount  of  any 
judgment  rendered  or  compromise  settlement  made  (provided 
both  parties  have  participated  in  the  defense  and  have 
consented  to  any  compromise,  which  consent  shall  not 
unreasonably  be  withheld) . 


SAMPLE  SIX 

CONTRACTOR'S  STANDARD  INDEMNITY 
Pre-Existing  Contamination 

Anything  herein  to  the  contrary  notwithstanding,  title  to, 
ownership  of,  and  legal  responsibility  and  liability  for  any  and 
all  pre-existing  contamination  shall  at  all  times  remain  with 
Client.  ''Pre-existing  contamination*  is  any  hazardous  or  toxic 
substance  present  at  the  site  or  sites  concerned  which  was  not 
brought  onto  such  site  or  sites  by  Consultant.  Client  agrees  to 
release,  defend.  Indemnify  and  hold  Consultant  harmless  from  and 
against  any  and  all  liability  which  may  in  any  manner  arise  in  any 
way  directly  or  indirectly  caused  by  such  pre-existing 
contamination  except  if  such  liability  arises  from  Consultant's 
gross  negligence  or  willful  misconduct. 

Client  shall,  at  Client's  sole  expense  and  risk,  arrange  for 
handling,  storage,  transportation,  treatment  and  delivery  for 
disposal  of  pre-existing  contamination.  Client  shall  be  solely 
responsible  for  obtaining  a  disposal  site  for  such  material. 

Client  shall  look  to  the  disposal  facility  and/or  transporter  for 
any  responsibility  or  liability  arising  from  improper  disposal  or 
transportation  of  such  waste.  Consultant  shall  not  have  or  exert 
any  control  over  Client  in  Client's  obligations  or  responsibil¬ 
ities  as  a  generator  in  the  storage,  transportation,  treatment  or 
disposal  of  any  pre-existing  contamination.  Client  shall  complete 
and  execute  any  governmentally  required  forms  relating  to 
regulated  activities  including,  but  not  limited  to  generation, 
storage,  handling,  treatment,  transportation,  or  disposal  of  pre¬ 
existing  contamination.  In  the  event  that  Consultant  executes  or 
completes  any  governmentally  required  forms  relating  to  regulated 
activities  including  but  not  limited  to  storage,  generation, 
treatment,  transportation,  handling  or  disposal  of  hazardous  or 
toxic  materials.  Consultant  shall  be  and  be  deemed  to  have  acted 
as  Client's  agent. 

For  Consultant's  Services  requiring  drilling,  boring,  excavation 
or  soils  sampling.  Client  shall  approve  selection  of  the  contrac¬ 
tors  to  perform  such  services,  all  site  locations,  and  provide 
Consultant  with  all  necessary  information  regarding  the  presence 
of  underground  hazards,  utilities,  structures  and  conditions  at 
the  site. 

Indemnification 


Bodily  Injury  and  Property  Damage  Liability 

Consultant  shall  indemnify,  defend  and  hold  Client  harmless  from 
any  and  all  claims,  liabilities,  and  causes  of  action  for  injury 
to  or  death  of  any  person,  or  for  damage  to  or  destruction  of 
property  (excluding,  however,  the  items  referred  to  in  Section 
15.2  and  Article  12)  resulting  from  any  and  all  negligent  acts  or 
omissions  of  Consultant  in  the  performance  of  the  Services. 


ATTACHMENT  B 


basis  with  limits  from  $25  million  to  $50  million 
available  to  contractors  through  the  markets  listed 
above.  Availability  would  be  dependent  upon  the 
type  of  project  or  projects  undertaken  by  the 
contractor  as  well  as  the  underwriters'  willingness 
to  layer  above  other  underwriters.  The  maximum  that 
is  available  through  any  one  underwriter  is 
$25  million,  although  it  is  very  rare  that  the  full 
$25  million  is  extended. 

As  stated  above,  no  coverage  is  available  on  either 
a  project  specific  basis  or  for  multiple  worksites 
if  the  site  or  sites  are  state  or  federal  Superfund 
sites. 

3.  Standard  Deductibles  for  EIL  Policies. 

a.  Response;  There  is  no  standard  deductible.  For 

non-Superfund  work,  the  deductible  is  dependent  upon 
the  size,  type  and  value  of  the  particular  project 
and  the  underwriter. 

4.  Does  the  Standard  policy  provide  coverage  for  strict 
liability  or  negligence  or  both? 

a.  Response;  Generally,  the  standard  for  non-Superfund 
work  IS  negligence.  It  may  be  possible  to  negotiate 
coverages  for  strict  liability,  but  such  coverages 
would  be  very  expensive. 

5.  For  claims  made  policies,  what  kind  of  ''tail  coverage"  is 
available? 

a.  Response;  Because  the  "tail  coverage"  is  an  add-on 
to  a  basic  policy,  there  is  no  coverage  for  any  of 
the  Superfund  sites.  The  contamination  now  being 
addressed  was  originated  10,  40  and  sometimes  as 
much  as  100  years  ago.  Similar  time  periods  will  be 
applicable  to  contractor  work  performed  today,  thus 
there  is  no  coverage  for  such  work.  The  standard 
"tail  coverage"  available  is  one  year.  At  signif¬ 
icant  additional  cost  it  might  be  possible  to 
negotiate  a  longer  term.  However,  it  is  very 
unusual  to  find  a  "tail"  over  three  years  and  the 
extremely  rare  exception  to  find  a  "tail"  of  five 
years. 

6.  Typical  Premium  rates  and  rate  basis  for  EIL  coverage. 

a.  Response;  Rates  and  rate  bases  are  tailored  to  the 
requirements  of  each  job  or  site,  thus  it  is  not 
feasible  to  present  a  statement  of  typical  premium 
amounts . 


Appendix  6 

Information  from  Hazardous  Waste  Action  Coalition  (HWAC)* 


Contents 

Letter  to  Patrick  Meehan,  from  Peter  Tunncliffe,  dated  1  February  1993 
Hearings  of  the  Environmental  Restoration  Panel  of  the  House  Armed  Services  Committee: 
HWAC  10  March  1992  Testimony 

HWAC  Questions  for  the  Record  from  the  10  March  1992  Hearing 
HWAC  24  April  1991  Testimony 

Endorsed  Industry  Position  on  Environmental  Restoration  Contractor  Liability,  and  position 
endorsers  (August  1992) 

Complaint  in  the  following  case:  Atlantic  Richfield  Co.  v.  Oaas,  Civil  Action  No.  CV-90-75- 
BU-PGH  (U.S.  Dist.  Ct„  Dist.  of  Montana,  Butte  Div.) 

Complaint  in  the  following  case:  Dumes  v.  Houston  Lighting  &  Power  Co.,  Case  No.  C-90- 
330  (U.S.  Dist.  Ct.,  S  ^is  ,.  of  Texas) 

Decision  in  the  following  case;  Kaiser  Aluminum  &  Chemical  Corp.  v.  Catellus  Development 
Corp..  976  F.2d  1336  (9th  Cir.  1992) 

The  Risks  of  Ambiguous  Standards  of  Negligence  for  DOD  Environmental  Restoration  Firms 
HWAC  15  September  1992  Innovative  Technology  Testimony  before  the  Investigation  and 
Oversight  Subcommittee  of  the  House  Public  Works  and  Transportation  Committee 
Department  of  Energy  Authority  to  Indemnify  Environmental  Remediation  Contractors  at 
Nuclear  Weapons  Production  Sites 

HWAC  Summary  of  EPA  Final  Section  119  Response  Action  Contractor  (RAC) 
Indemnification  Guidance 

HWAC  Fact  Sheet  on  DOE  M&O  Contractor  Accountability  Rule 
HWAC  document:  Standards  Terms  and  Conditions  for  Hazardous  Waste  Contracts 
GAO  Report;  Hazardous  Waste-Pollution  Claims  Experience  of  Property/Casualty  Insurers 
(5  February  1991) 

HWAC  Report:  Professional  Liability  Pollution  Insurance  Survey,  1  April  1992 
Need  for  Risk  Sharing  in  DOD  Environmental  Restoration  Contracts 


*  These  documents  were  not  cited  in  the  accompanying  report. 
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February  1,  1993 


Patrick  Meehan,  Principal 

Deputy  to  the  Deputy  Aesietant 
Secretary  (Environment) 

Department  of  Defense 
400  Aray-Kavy  Drive 
Suite  206 

Arlington,  Virginia  22202 

Attn:  Dr.  Shun  Ling 

Re:  Indemnification  of  DOD 

Envlronaental  Restoration  Contractors 

Dear  Hr.  Meehan: 


The  Bazardous  Waste  Action  Coalition  (HKAC)  is  pleased  to 
respond  to  Thomas  B.  Baca's  letter  of  December  22,  1992 
reguesting  information  on  OOD  indemnification  of  environmental 
restoration  contractors.  Under  the  umbrella  of  the  American 
Consulting  Engineers  Council,  HWAC  is  a  coalition  of  more  than 
110  leading  engineering  and  science  firms  engaged  in  the 
investigation  and  clean-up  of  hazardous  vasts  sites  for  the 
Department  of  Defense,  as  veil  as  other  federal  agencies,  states, 
and  private  parties. 


HWAC  and  its  members  are  deeply  concerned  with  recent  signs 
of  an  acceleration  in  the  risks  associated  with  the  restoration 
of  our  nation's  most  hazardous  environmental  waste  sites.  At  a 
tine  when  the  nation  and  DOD  are  engaged  in  an  unprecedented 
effort  to  repair  the  environmental  damage  caused  by  decades  of 
hazardous  waste  releases,  restoration  firms  find  themselves 
unable  to  obtain  any  reasonable  protection  from  liabilities 
associated  with  that  effort.  Stringent  federal  and  state 
environmental  lavs  often  expose  restoration  firms  to  the  same 
liabilities  as  polluters,  yet  fail  to  recognize  the  vital  role  of 
ShWfff  lira  In  restoration  —  not  contamination  —  of  our 
EIlYlrgnatnt*  These  liabilities,  together  with  the  unavailability 
of  any  form  or  realistic  insurance  coverage,  essentially  require 
restoration  firms  to  "bet  the  company*  every  time  they 
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partlcipata  in  tha  restoration  of  a  hazardous  vasts  site,  unless 
risk  sharing  is  provided. 


KWAC  believes  that  a  reasonable  risk  sharing  program  between 
OOD  and  its  environaental  restoration  firas  is  critical  to  the 
satisfactory  coapletion  of  OOD's  mission  to  restore  its  own 
hazardous  vasts  sites.  HKAC  testified  to  this  effect  at  the 
March  10,  1992  and  the  April  24,  1991  hearings  of  the 
Environaental  Restoration  Panel  of  the  Bouse  Armed  Services 
Conaittee.  Copies  of  that  testiaony  are  attached  at  Tab  1,  along 
with  BMAC's  answers  to  questions  for  the  record  for  the  March  10, 
1992  hearing.  BMAC  is  also  involved  in  a  large  coalition 
activity  seeking  to  promote  risk  sharing  in  DOD  environaental 
restoration  contracts.^  The  priaary  recoaaeztdations  of  the 
coalition  are  as  follows: 


1. 


000  should  provide  an  indeanity  for  strict,  joint  and 
several  liability  arising  under  both  federal  and  state 
lavs.  Current  federal  and  state  lavs  potentially  hold 
the  contractor  responsible  regardless  of  the  degree  of 
fault. 


2.  Cleanup  contractors  should  be  liable  to  the  extent  of 
their  negligence  up  to  soae  level  above  which  the 
govemaent  would  assuae  responsibility  for.claias.  The 
amount  for  which  the  contractor  is  responsible  should 
be  related  to  the  size  of  the  contract. 

3.  DOD  should  provide  contract  language  that  establishes  a 
tiae  limit  after  coapletion  of  the  work  for  the 
contractor's  responsibility.  This  would  eliminate 
"long  tall*  claias  that  can  occur  long  after  the  work 
has  been  performed. 

4.  Changes  to  liability  terms  should  be  iapleaented' as  a 
Batter  of  overall  DOD  policy.  Xmpleaentation  by  the 
Services  or  Commands  should  be  established  and  made 
Jcnovn  well  in  advance  of  any  procurement  to  the 
contractor  community. 


The  white  paper  identifying  the  principal  beliefs  of  the 
coalition  and  its  members  is  attached  at  Tab  2. 
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5.  In  addition  to  adaquata  risk  sharing  aachanlsas,  000 
should  provida  special  Incentives  such  as  reduced 
liability  Halts  to  encourage  contractors  to  use 
innovative  technologies.  | 

Studies  of  risk  sharing  between  000  and  its  envlronaantal 
restoration  contractors  have  been  ongoing  for  several  years.  i 

fiWAC  has  been  active  in  the  dialogue  since  its  inception.  The 
following  is  a  brief  description  of  the  activities  that  took 
place  since  1990  to  review  the  liabilities  facing  environaental 
restoration  firms: 

•  000  Authorization  Act  for  Fiscal  Year  1991  (dated 
October  23,  1990):  Conference  Report  Language 
directing  000  to  study  the  problea  of  contractor 
liability  for  environaental  restoration  activities. 

•  January  1991,  April  1991:  The  Society  of  Aaerlcan 
Kilitazy  Engineers  (SAXE)  held  an  environaental 
contracts  forua  on  January  30  and  January  31,  1991. 

The  SAXE  report  on  the  forum  was  issued  in  April  of 
1991. 

• 

•  February  14,  1991:  Letter  from  Senators  Vunn,  Hamer, 

Lott  and  Oiicon  providing  guidaince  on  the  sxibstance  of 
the  report  mandated  in  the  000  Authorization  Act  for 
Fiscal  Year  1991. 

•  April  24,  1991:  Hearing  of  the  Environaental 
Restoration  Panel  of  the  Bouse  Armed  Services  Committee 
on  the  liabilities  facing  environaental  restoration 
firms. 

•  July  1991:  DOO  release  of  its  four-page  report  on  the 
liabilities  facing  environaental  restoration  firms, 
entitled,  "Response  Action  Contractors'  Liability 
Issues  Regarding  the  Defense  Environmental  Restoration 
Program:  Conclusions  and  Recommendations.” 

•  National  Defense  Authorisation  Act  of  1992  and  1993 
(dated  July  8,  1991):  The  Senate  Armed  Services, 

Coanittee  expressed  its  concern  that  DOO's 
environmental  restoration  activities  may  suffer  without 
liability  protection  for  its  contractors. 
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•  August  2,  1991:  Colloguy  batvaan  Sanator  Wamar  and 
Sanator  Dixon  on  DOO  lack  of  racognition  of 
anvlronaantal  rastoratlon  contractor  liability. 

•  Octobar  1991:  SAME  hald  its  sacond  anvironmental 
contracts  forua. 

•  March  10,  1992:  Hearing  of  the  Bnvironaantal 
Restoration  Panel  of  the  House  Araad  Services  Coaaittae 
on  the  liabilities  facing  anvlronaantal  restoration 
firas. 

•  National  Defense  Authorization  Act  of  1993:  Conference 
report  language  directing  DOD  to  once  again  study  the 
liabilities  facing  anvlronaantal  restoration  firas,  and 
the  need  for  risk  sharing  in  anvlronaantal  restoration 
contracts. 

The  inforaation  presented  in  this  package  is  intended  to 
assist  DOD  in  preparing  the  study  aandated  in  the  National 
Defense  Authorization  Act  of  1993.  As  stated  above,  this  issue 
is  not  new  to  Congress,  and  has  received  significant  deliberation 
to  date. 

HNAC  reaains  concerned  that  000  aay,  through  the  absence  of 
risk  sharing  with  its  environaental  restoration  contractors,  be 
atteapting  to  pass  off  liability  for  its  ovn  vests  to  the  firms 
hired  to  clean  up  the  vasts.  Such  a  practice  leaves  the  public 
exposed  to  claias  for  daaages  froa  exposure  to  vastes  from  DOO 
facilities  vhich  cannot  be  compensated  by  the  environaental 
restoration  firas.  BMAC  is  also  concerned  that  claias  arising 
long  after  the  vork  ves  performed  may  be  judged  by  hazardous 
vasts  standards  and  practices  that  do  not  yet  exist.  Finally, 
risk  sharing  is  needed  to  ensure  developaent  of  Buch->needed 
innovative  technologies  to  permanently  solve  OOD's  complex  vasts 
problems. 

The  bases  for  RWAC's  concerns  are  presented  belov  in  a 
format  that  addresses  the  three  areas  raised  in  your  Oeceaber  22, 
1992  letter.  RNAC  vould  like  to  aeet  vith  you  to  discuss  these 
and  other  concerns  associated  vith  the  cleanup  of  operating  and 
closing  DOD  facilities  —  in  particular  the  impact  of  EPA's 
recently  released  final  guidance  for  CZRCLA  Section  119 
indeanification  on  DOD  cleanups. 
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1*  Meant _Caaat  Illuatratiaq  Tha  tiabllltT  Problaa 

HWAC  has  long  pradictad  that  third-party  daaaga  suits 
against  environmental  restoration  firms  at  Govammant-controllad 
sites  would  be  an  inevitable  consequence  of  hazardous  waste  site 
cleanups.  However,  we  predicted  that  such  claims  might  not  arise 
for  many  years  after  the  work  was  performed,  because  many 
injuries  alleged  in  such  claims,  li)cs  cancer  and  other  biological 
ham,  may  not  manifest  themselves  for  decades  (the  so-called 
"long-tail*  problem) .  Unfortunately,  these  suits  are  already 
starting  to  appear,  substantially  sooner  than  anticipated.  The 
following  are  a  few  illustrations.*' 

*  In  connection  with  the  Superfund  progrm,  two 
environmental  restoration  firms  have  been  sued  recently 
in  Montana  for  work  they  performed  for  SPX,  and  at 
SPA’S  direction  starting  in  I9ts.  The  allegations  are 
that  the  firms'  efforts  helped  spread  the  contamination 
from  the  Super f\ind  site,  and  the  theories  of  recovery 
include  both  strict  liability  under  federal  and  state 
lav,  and  negligence.*' 

*  In  Texas,  an  environmental  restoration  fim  involved  in 
a  state  Superfund  site  cleanup  has  been  sued  by  the 
residents  and  landowners  adjacent  to  the  site.  They  ■ 
claim  the  firm's  actions  further  contaminated  their 
properties,  despite  the  fact  that  those  actions  were 
approved  in  advance  by  the  Texas  authorities.  The 
theories  of  recovery  include  trespass,  nuisance, 
negligence  and  strict  liability. » 


Vo 


^  For  a  more  thorough  discussion  of  this  topic,  see  Tab  3, 
which  contains  an  advance  copy  of  Trends  in  Contractor 
Liability  for  Hazardous  Waste  Cleanuns.  being  published  by 
HWAC  and  the  lav  fim  of  Morgan,  Levis  6  Bockius. 

Atlantic  Richfield  Co.  v.  Oaas.  Civil  Action  Mo.  CV-90-75- 
BU-PGH  (U.S.  Dist.  ct.,  Oist.  of  Montana,  Butte  Div.).  The 
complaint  in  this  case  is  attached  at  Tab  4. 

^  Dumas  v.  Houston  Lighting  t  Power  Co..  Case  No.  C-90-330 

(U.S.  Oist.  Ct.,  S.  Dist.  of  Texas).  The  complaint  in  this 
case  is  attached  at  Tab  9. 
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Tha  resldanta  in  tha  araa  aurroundlng  DOS's  Famald, 
Ohio  plant  suad  DOS's  aanagaaant  and  oparating  (M&O) 
contractor  for  allowing  tha  spraad  of  vastas  onto  thair 
properties,  and  obtained  a  sattleaant  of  $78 
■illion.^ 


A  sinilar  case  against  two  DOE  M&O  contractors  %ras 
filed  in  Decenbar  1991  by  residents  in  tha  area  of 
DOE'S  Mound  plant  near  Dayton,  Ohio.^ 

The  United  States  Court  of  Appeals  for  the  Minth 
Circuit  has  held  that  a  site  excavation  and  grading 
contractor  who  unknowingly  disttirbad  hazardous  wastes 
while  grading  for  a  planned  housing  subdivision  was 
both  an  "operator*  and  a  "transporter*  under  CZRCIA.^ 


Tha  United  States  District  Court  for  tha  Kiddle 
District  of  Georgia  has  held  that  tha  so^-callad 
GovamBant  Contractor  defense  does  not  extend  to 
anvironsantal  restoration  contractors.^  In  addition, 
in  considering  whether  the  contractor  was  an  agent  of 
the  govemaent  of  purposes  of  a  slightly  different 
defense  (the  Government  Agency  defense) ,  the  court 
found  Section  119  of  CZKCXA  to  be  persuasive  evidence 
that  a  RAC  is  not  an  agent  of  the  govemaent.  The 
court  reasoned  that  Section  119  conteaplates  that  a  RAC 
be  independently  liable  for  its  negligence  and  other 
tortious  behavior,  since  the  govemaent  at  its  option 
MAX  indemnify  the  RAC,  whereas  in  a  principal/ agent 
relationship  the  govemaent  would  autoaetl^llv  be 
liable  for  the  actions  of  its  agent.  Thtis,  the  court 


3/ 

if 

V 


y 


Crawford  v.  Nat'l  Lead  Co^.  Case  Mo.  C-1-85-0149,  1989  ML 
266347  (U.S.  Diet.  Ct.,  S.  Dist.  of  Ohio). 

Stepp  V.  Monsanto  Research  Coro..  Case  Mo.  C>3-91-468  (U.S. 
Dist.  Ct.,  S.  Dist.  of  Ohio). 


Kaiser  Alualnua  t  Chemical  Com,  v.  Catellus  Dsyelopaent 

976  F.2d  1338  (9th  Cir.  1993).  The  decision  in  this 
case  is  attached  at  Tab  6. 


Aatreco.  Inc,  v.  O.H.  Materials.  Ine.. 
(X.O.  Ga.  1992). 


802  P.  Supp.  443 
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found  the  Government  Agency  defence  to  also  be 
Inapplicable. 

The  above  cases  offer  a  glimpse  into  the  liability  exposure 
confronting  environmental  restoration  firms  today.  Lawsuits 
are,  of  course,  only  beginning  to  emerge,  and  it  will  take 
decades  to  understand  fully  the  degree  of  exposure  ultimately 
facing  restoration  firms.  Xt  is  almost  beyond  doubt,  however, 
that  as  time  begins  to  test  the  technologies  utilized  today  and 
to  present  improved  technologies  for  tomorrow,  restoration  firms 
will  be  held  to  a  standard  of  care  and  liability  exceeding  those 
that  are  presently  contemplated.^  HWAC's  September  15,  1992 
testimony  on  Innovative  technology  development,  which  discusses 
the  need  for  scientific  and  technical  factors  to  drive  technology 
development  rather  than  liability  factors,  is  attached  at  Tab  8. 

2.  ladeumlficetioa  Provisions 

The  following  are  examples  of  the  bases  and  types  of 
indemnification  (risk  sharing)  that  have  been  offered  in  the 
past. 


(a)  Pmblie  Law  ts-sos 

Both  DOO  and  DOB  have  offered  indemnification  for 
restoration  contractors  under  the  authority  of  Public  Lav  85>804., 
That  lav,  along  with  its  accompanying  Executive  Order  10789, 
authorizes  designated  agencies  (including  DOE  and  OOD)  to 
indemnify  contractors  from  liabilities  associated  with  activities 
that  (a)  are  unusually  hazardous  or  nuclear  in  nat\ire  and  (b) 
facilitate  the  national  defense.  DOD's  hazardous  waste  sites  are 
the  product  of  decades  of  disposing  of  hazardous  byproducts  of 
our  nation's  defense  arsenal.  The  restoration  of  those  sites  is 
an  integral  part  of  000 's  mission  in  furtherance  of  the  national 
defense  and  falls  squarely  within  the  intended  application  of 
Public  Lav  85-604. 

Specific  examples  of  the  use  of  P.L.  65-804  indemnification 
in  environmental  restoration  contracts  are  not  readily  available 


For  a  more  thorough  discussion  of  the  mutable  standards  of 
ears  confronting  restoration  firms,  see  Tab  7,  The  Riska  of 
Ambiguous  Standards  of  Negligence  for  OOD  Environmental 
Restoration  Firms. 


1/ 
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to  tha  public.  Obviously,  with  raspact  to  spscific  contracts, 

000  is  in  tha  bast  position  to  survay  its  own  usad  of  P.L.  85-804 
for  tha  indaonification  of  anvironaantal  rastoration  contractors. 
Thara  hava  bean,  howavar,  a  nuabar  of  raportad  axaaplas  of  tha 
usa  of  P.L.  85-804  to  indaanify  contractors  angagad  in  activitias 
involvad  in  tha  rastoration  of  contaainatad  DOD  sites.  For 
axaapla : 


Tha  Army  Contract  Adjustaant  Board  has  andorsad  tha  usa 
of  P.  L.  85-804  for  tha  payaant  of  non-nuclaar 
anvironaantal  rastoration  costs  by  Kational  Dafansa 
corp.  (NDC)  at  that  coapany's  Eau  Clairs,  Wisconsin 
Bunitions  facility.  Tha  Contract  Adjustaant  Board 
racognizad  that  tha  sita,  togathar  vith  tha  production 
facilitias  and  Govamaant-ovnad  aguipaant,  had  playad  a 
critical  aobilization  rola  in  tha  U.8.  dafansa 
astabl  i  shaant .  ^ 


Tha  United  States  Aray  routinely  indaanifies 
contractors  engaged  in  tha  incineration  of  outaodad 
chaaical  weapons  at  such  locations  as  Johnston 
Atoll. ^  These  indaanifications  are  granted  despite 
tha  National  Acadaay  of  Science's  andorsaaent  of 
incineration  as  tha  bast  aathod  of  destroying  chaaical 
agents,^  and  tha  vlda-spread  recognition  of  Johnston 
Atoll  as  a  aodal  facility  for  such  activities.^ 


11/ 


12/ 


13/ 


P.L.  8S-8Q4  Application  of.  National  Dafansa  Corporation. 
ACAB  No.  1231  (Mar.  35,  1988). 


Sit  Etc  Firms  Gain  in  Narva  Cas  Treaty.  Chaaical  Weak, 

June  13,  1990,  at  30  (quoting  Marilyn  Tischbin,  Dep't  of 
Dafansa,  Chaaical  Daailitarization  Center:  "Zndaanification 
could  be  turned  down,  but  it  never  has  bean”) . 

Sfil  Arav  Foraallv  Backs  on-Sita  Incineration  to  Destroy 
Lethal  Chaaical  Weapons  Stockpile.  18  Bnv.  Rap.  2229  (1988). 


2I4.;  Etc  Tinas  Cain  in  Narva  Gas  Treaty,  mark  note  29. 
For  a  Bora  detailed  discussion  of  the  use  of  P.L.  85-804  in 
this  context,  sea  Tab  9,  Dapartaant  of  Energy  Au^oritv  to 
Indaanify  Environaantal  Rsaediation  Contractors  at  NuclttT 
Weapons  Production  Sites. 
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In  addition,  DOO  fraquantly  uaaa  its  authority  under  P.L. 
85-804  to  carry  out  activitiss  that  are  son  tangential  to  the 
national  defense  than  the  restoration  of  sites  that  have  been 
polluted  through  araaaent  production.  See,  e.a. .  Resinoton  Xrns 
SSLu,  ACAB  No.  1238,  Kay  S,  1991,  4  BCR  f  59  (granting  $75  Billion 
for  health  and  life  insiirance  costs  of  retirees  who  had  worked 
for  past  operator  of  000  asmunition  plant) ;  UB 
Instandsetzungsverke  i  RBK  Ryder  SvsteB-EWB  GabH.  ACAB  Nos  1236, 
1237,  Jan.  17,  1991,  4  ECR  f  58  (granting  bid  and  proposal  costs 
to  bidders  on  000  solicitation  that  had  aislead  bidders  by 
overstating  anticipated  contract  requireaents) . 

(b)  Title  10  U.B.c.  I  23^1  Researoh  and  OevelopaeBt 
PizBS  Bsposed  to  OBusnally  Kasardous  Risks 

Title  10  n.S.C.  section  234  authorizes  DOO  to  indeanify 
research  and  developaeat  fleas  that  are  exposed  to  unusually 
hazardous  risks.  In  light  of  the  eaerging  technology  and 
scientific  understanding  of  hazardous  waste  contaaination  and 
control,  this  authority  applies  to  aany  facets  of  environaental 
restoration. 

(e)  Priee-kadersoa 

The  Price-Anderson  Aaendaents  Act  of  1988  requires  DOB  to 
indeanify  any  DOB  contractor  (or  subcontractor)  whose  contract 
involves  the  risk  of  public  liability  arising  out  of  or  resulting  . 
froB  a  nuclear  incident.^  This  authority  to  indeanify  DOB*s 
Environaental  Restoration  Kanageaent  Contractors  (SRMC)  froa 
risks  associated  with  -the  handling  of  nuclear  aaterial  or 
byproducts. 


(d)  CltCLA  Beotioa  1X9 

CZRCIA  section  119^  waives  strict  liability  for  cleanup 
firms  under  Federal  (but  not  state)  law,  and  iaposes  negligence 
as  the  standard  of  liability  under  Federal  lav.  Section  119  also 
authorizes  EPA  to  provide  indeaniflcatlon  to  Superfund  cleanup 
firms  for  negligence. 


^  42  U.S.C.A.  I  2210(d)(1)(A)  (West  Supp.  1990);  RBR 

I  2014 (V). 

^  42  U.8.C.  I  9819. 
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Of  coursa,  aa  notad  abova«  Saction  119  is  not  tha  only 
sourca  of  authority  for  indaanification  of  contractors  at  DOO 
sitas.  Although  soaa  concams  hsva  baan  rmisad  in  tha  past  ovar 
%rhathar  Saction  119  suparsadas  DOD's  indaanification  authority 
undar  Public  Lav  85-804,  thara  is  no  indication  that  Congrass 
intandad  such  a  rasult.  Absant  soaa  axprassion  of  an  intant  to 
repeal  DOD's  P.L.  85-804  indaanification  authority,  that 
authority  raaains  unless  it  cannot  ba  raconcilad  with  Saction 
119.  Because  Saction  119  is  a  ganaral  indaanification  authority, 
applicable  to  all  Suparfund  restoration  contractors,  it  is  easily 
reconcilable  with  tha  aora  specific  P.L.  85-804,  which  applies 
only  to  contractors  of  select  agencies  whose  activities  are 
xinusually  hazardous  and  daaaad  to  facilitate  tha  Hational 
Defense.^ 


Until  vary  recently,  BPA  has  utilised  its  authority  undar 
Saction  119  to  provide  iidaanification  for  its  Sxiparfund 
contractors.  HPL  Suparfund  sitas  where  tha  raaadial  action  is 
aanagad  by  tha  Aray  Corps  of  Engineers  on  BPA's  behalf  have  also 
bean  included  in  BPA's  IndaBnification  prograa.  Regrettably, 
BPA's  Saction  119  indaanification  has  baan  limited  in  a  number  of 
respects: 


•  It  covers  only  negligence  liability,  to  tha  exclusion 
of  strict  liability  undar  State  lav  or  liability  undar 
other  State  lav  theories. 

It  only  extends  to  Suparfund  sites  ri.a. .  sitas  listed 
on  tha  Rational  Priority  List) .  Raay  DOD  hazardous 
waste  sites  are  not  included  on  that  list,  and 
therefore  are  not  subject  to  the  indaanification 
authority  of  Section  119. 

Finally,  on  January  25,  1993  BPA  published  guidelines 
suspending  use  of  CZRCLA  f  119  indaanification  for  all  new 
Suparfund  contracts.  In  addition,  BPA  will  limit  retroactively 
the  indaanification  contained  in  Suparfund  contracts  issued  since 
1986.  Specifically,  for  existing  contracts  that  will  ba 
renegotiated,  tha  guidance: 


W 


For  a  more  detailed  discussion  of  this  topic,  sea  Tab  9, 
Dapartaent  of  Energy  Authority  to  Xndeanify  Bnvironaental 
Remediation  Contractors  at  Nuclear  Weapons  Production  Sitas. 
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•  Provides  coverage  for  third  party  claias  for  negligence 
only,  yet  does  not  provide  coverage  for  strict 
liability  claias.  Therefore,  the  contractor  is 
protected  when  he  is  et  fault,  but  the  contractor  is 
not  protected  when  he  is  not  at  fault. 

•  E)oes  not  provide  a  source  of  funds  to  the  other  federal 
agencies  should  the  other  agencies,  such  as  DOD,  use 
Section  119  as  the  basis  for  indemnify ing  its 
environmental  restoration  contractors.  Therefore, 
although  claims  under  Section  119,  if  used  by  the  other 
federal  agencies,  would  be  paid  from  Agency 
appropriations,  each  Agency  would  be  limited  to  the 
terms  contained  in  BPA's  IMcanification  guidelines 
rather  than  being  authorized  to  develop  terms  that 
reflect  the  specific  sites,  wastes,  risks,  and  concerns 
of  each  Agency. 

•  Provides  no  incentives  for  use  of  innovative 
technologies  in  hazardous  waste  cleanups  due  to  the 
potentially  unlimited  liability  of  firms  that  recommend 
or  implement  such  innovations.  This  will  stifle 
efforts  to  develop  the  technologies  needed  to  solve 
DOD's  complex  waste  problems. 

Removes  any  incentives  for  surety  firms  to  issue  bonds 
for  hazardous  waste  cleanup  construction  activities, 
thereby  bringing  to  a  halt  Superfund  construction 
activities  at  the  time  %rhen  many  of  DOD's  sites  are 
moving  into  the  Remedial  Action  (RA)  phase  of  site 
cleanup.  The  sureties,  rather  than  obtaining 
indemnification  protection,  merely  obtain  the 
indemnification  protection  remaining  available  to  the 
defaulting  contractor.  Therefore,  if  the  defaulting 
contractor  either  had  no  indemnification  or  had  claims 
that  used  all  of  the  available  indemnification,  the 
surety  is  left  with  no  indemnification  coverage.  This, 
in  effect,  allows  an  SPA  guideline  to  override  the 
intention  of  Congress,  most  recently  expressed  in  the 
National  Defense  Authorization  Act  of  1993,  to  provide 
indemnification  protection  under  Section  119  to 
sureties. 
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iBposas  aaseiatiB  indaanlflcatlon  of  $75  Billion,  with 
punltlva  $2  Billion  daductiblas  for  aach  claiB,  on 
anvironaantal  rastoration  firas. 


Providaa  no  incantiva  for  flov-dovn  of  indaBniflcation 
to  taaa  subcontractora,  in  particular  apacialty 
subcontractors  and  sBall  and  Binorlty  businassas,  which 
ara  Buch-naadad  in  000  anvironaantal  rastoration 
cloani^s. 


Znstaad  of  astablishing  a  pariod  of  yaars  in  which  tha 
contractor  will  ba  hald  liabla,  aftar  which  tha 
govamaant  will  raaain  liabla  for  claias,  tha  final 
guidallnas  cut  off  tha  govamaant 's  liability  aftar  tan 
yaars,  laaving  tha  anvironaantal  rastoration  firas 
axposad  to  long  tail,  catastrophic  claias  for 
activitias  parforaad  to  claan  up  tha  govamaant 's  wasta 
problaas. 


A  fact  shaat  on  tha  provisions  containad  in  IPX's  Final 
Saction  119  Rasponsa  Action  Contractor  Zndaanification  Cuidanca 
is  attached  at  Tab  10.  RIAC  has  raquastad  that  IPX  withdraw  tha 
final  guidalinas,  or  suspend  guideline  laplaaantatiofi,  until 
further  consideration  of  tha  iapaet  of  the  guidalinas  on  tha 
iaplesantation  of  the  Superfund  prograa  can  ba  parforaad.  In 
particular,  BNAC  has  highlighted  tha  poteDtial  of  the  final 
guidelines  to  halt  Superfund  cleanups,  in  particular  construction 
activities,  and  to  inhibit  use  of  innovative  technologies  in 
Superfund  cleanups. 


(a)  001  Cost  AeoeuBtability  Rule 

DOI  has  adopted  a  "cost  accountability*  rule  for  its  KfcO 
contracts  that  incorporates  both  risk^sharing  and  a  standard  of 
liability  based  on  negligence.^  This  rule  reflects  DOl's 
recognition  that  it  cannot  disclaiB  liability  for  its  own  waste. 
Under  tha  rule,  tha  contractor  is  responsible  for  tha  first  layer 
of  financial  exposure  froB  claias  similar  to  a  deductible 
under  an  insurance  policy.  The  "deductible*  is  datarminad  based 
on  tha  fee  or  profit  earned  by  the  contractor  during  tha  award 
fee  evaluation  pariod  in  which  tha  liability  arose.  Tha  rule 


IZ/ 


SlA  56  Fad.  Reg.  2t, 099-26, 110  (June  19,  1991);  46  C.F.R.  S 
970.9204-9S. 
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also  providas  protaction  for  tha  contractor  basad  on  a  nagliganca 
standard  rathar  than  strict  liability,  and  axprassly  axcludas 
raisbursaaant  to  tha  contractor  for  actions  that  ara  grossly 
nagligant  or  tha  rasult  of  intantional  misconduct.  Tha  rula  also 
providas  for  aandatory  flov-dovn  of  tha  indaanification  to 
subcontractors,  tharaby  ansuring  aquitabla  traStaant  of  all  firms 
involved  in  tha  cleanup  process.^ 

(f)  nkft  olansa  S2.32t-7, 

Znsuranoa  •  Liability  To  Third  Parsons 

FAR  clausa  52.228-7  ■Insurance  -  Liability  To  Third 
Parsons,”  typically  incorporated  into  cost-raimbursabla 
contracts,  provides  for  raimbursamant  of  certain  third-party 
claims.  This  provision  is  used  by  DOD  and  other  agencies  vhan 
appropriate.^  Raiabxirsamant,  hoiravar,  is  subject  to  contract 
appropriations.  Liabilities  exceeding  those  appropriations  must 
be  bom  by  the  cmitractor. 

(g)  Private  Sector  zademnifieatien 

Private  parties  contracting  for  environmental  restoration 
services  typically  ara  legally  and  financially  responsible 
themsalvas  for  tha  contaminated  site  involved  because  they  meat 
tha  Suparfund  lav's  definitions  of  "ovner”  and  ”oparator.” 

Prudent  cleanup  firms  taJce  ears  to  vorX  vith  clients  that  ara 
likely  to  be  able  to  meet  those  financial  conitaents  in  the 
future,  rathar  than  going  out  of  business  and  laavixig  the  cleanup 
firs  as  a  prime  target  defendant  for  future  third-party  claims. 

In  many  if  not  most  cases,  hovever,  the  cleanup  firm  also  obtains 
an  agreement  by  the  client  to  be  responsible  for  all  third-party 
liabilities  above  a  certain  amount  (including  all  strict 
liability) . 


^  A  fact  sheet  on  the  rule  is  attached  at  Tab  ll. 

^  SAA,  e.q^.  Solicitation  Ko.  DAAA15-89-R-0129,  issued  by  CDR, 
US  Army  AMCCOK,  Procurement  Directorate,  Bdgevood,  at  74 
(Oct.  1989)  (for  engineering,  testing,  and  evaluation 
services  for  conducting  environmental  programs  at  U.S.  Army 
installations) • 
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In  particular,  anvlronaantal  raatoratlon  flras  ganarally 
saak  to  obtain  tha  following  provlaiona  in  thair  contracts  for 
privata  aactor  activltias: 


A  clausa  astablishing  nagliganca  as  tha  standard  of 
cars.  For  axaapla,  tha  nagliganca  standard  Is 
ganarally  dafinad  In  privata  sactor  contracts  as 
follows:  "In  accordanca  with  ganarally  accaptad 
prof ass ional  anginaaring  or  sclantlflc  practica  at  tha 
tiaa  and  placa  whara  tha  sarvlcaa  ara  randarad." 

A  cap,  or  calling,  on  tha  fint's  total  liability  for 
nagliganca  or  othar  ralatad  claias. 

Full  indaanification  for  claias  basad  on  strict 
liability. 


A  raquiraaant  that  tha  RAC  will  ba  provldad  with 
known  inforaatlon  and  docuaants  ralating  to  tha 
axistanca,  quantity,  typa,  and  location  of  known 
s\xspactad  hazardous  aatarials  at  tha  sita. 


all 

or 


Thasa  clausas  ara  basad  on  tha  thaory  that  tha  alts 
ownar/oparator,  and  not  tha  anvlronaantal  raatoratlon  firm.  Is 
rasponsibla  for  tha  axistanca  of  vasta  at  tha  slta.  Tharafora, 
tha  anvlronaantal  raatoratlon  flra  should  not  ba  priaarily  liabla 
for  claias  rasultlng  frea  sits  claanup  activltias.  Llaltatlon  of 
liability  claias  hava  baan  t^ald  as  valid  and  anforeaabla,  and 
In  accordanca  with  public  policy,  by  tha  courts.  Sit 
California.  Inc,  v.  Suparior  Court.  327  Cal.  App.  3d  705,  277 
Cal.  Rptr.  919  (Cal.  App.  1991).  Nora  datallad  information  about 
tha  practicas  of  privata  flras  In  par  forming  hazardous  vasta 
claanups  can  ba  obtainad  by  ravlavlng  tha  tastisMny  of  individual 
firms  provldad  at  tha  Nareh  10,  1992  haarlng  of  tha  Snvironaantal 
Restoration  Panal  of  tha  Housa  Armad  Sarvicas  Coaoiittaa  on  tha 
liabilitias  facing  firms  involvad  in  anvlronaantal  raatoratlon  of 
DOD  basas  and  facllitias. 


HWAC  has  issuad  a  docuaant  antitlad,  "Standard  Tarms  and 
Conditions  for  Hazardous  Wasta  Contracts."  This  docuaant 
(includad  at  Tab  12)  contains  many  of  tha  abova*rafarancad 
provisions,  as  wall  as  an  axplanatlon  of  thasa  provisions. 
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3.  XvailabilltT  of  iBwrtaat 

Idaally,  tha  risk  of  potantial  liabilitiaa  associatad  with 
environaantal  reaadlatlon  pro j acts  would  ba  handled  tha  saaa  way 
other  such  liability  ris]cs  are:  by  purchasing  appropriate 
aaounts  of  liability  insurance.  Zn  environaantal  restoration, 
however,  tha  uncertainty  of  tha  risks  involved,  tha  high 
potential  liabilities,  and  the  strong  potential  for  claias  far 
into  the  future  have  coabined  to  aake  available  pollution 
liability  insvirance  trholly  unsatisfactory.  While  soae  limited 
insxirance  coverage  is  currently  available,  it  reaains  very 
expensive,  subject  to  high  deductibles,  and  liaited  in  aaxiaua 
amount.  Most  importantly,  pollution  liability  insurance  is  (and 
pr^ably  always  will  be)  available  polx  oa  a  ■claims  made*  basis, 
as  o^ossd  to  an  ■occurrence*  basis.  This  effectively  means  that 
thare  is  no  coverage  available  for  tha  ■long  tail*  claias  made 
years  after  tha  work  is  completed. 

The  lack  of  available  insurance  not  only  exposes  restoration 
firms  to  inordinate  risks  but,  by  restricting  their  ability  to  * 
obtain  required  performance  and  payment  bonds,  it  affects  their 
ability  to  participate  in  OOP  restoration  projects  at  all.  By 
statute  (the  Miller  Act) ,  DOO  is  required  to  obtain  performance 
and  payment  bonds  from  qualified  sureties  for  construction  work 
performed  as  part  of  OOP's  environmental  restoration  prograbs. 
Because  sureties  view  themselves  as  potentially  liable  to  the 
same  extent  as  their  principles,  they  have  been  reluctant  to 
provide  such  bonds  to  date.^ 

The  U.S.  General  Accounting  Office,  in  a  February  5,  1991 
report  entitled  ■Basardous  Waste  —  Pollution  Claias  Experience 
of  Property/Casualty  Insurers,*  presented  the  results  of  a  study 
of  the  potential  liability  of  twenty  insurers  for  costs  of 
cleaning  op  hazardous  waste  sites.  The  nine  firms  responding  to 
the  sxirvmy  indicated  that  they  paid  $10€  million  in  claims  in 
1989  alone.  The  report  concludes  that  *the  large  number  of  open 


Subcontractors  under  POP  restoration  projects  are  also 
typically  exposed  to  liabilities  similar  to  those  of  prime 
contractors.  Many  OOP  restoration  contracts  contemplate  a 
large  percentage  of  the  restoration  work  actually  being 
accomplished  through  subcontractors.  Any  risk  sharing 
provisions  incorporated  into  POD  restoration  contracts 
should  flow  down  to  subcontractors. 
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claiBs  (about  50,000)  and  pending  lav  suits  over  insurance 
coverage  for  pollution  liability  (about  2,000}  indicates  that 
insurers  say  have  sore  at  stake  than  their  past  pollution  claia 
experience  vould  othervise  suggest.*  RWAC  agrees  with  this 
report,  particularly  in  light  of  the  recent  acceleration  of 
claiBS  against  cleanup  firas,  and  believes  that  vhat  little  - 
insurance  is  now  available  to  restoration  firas  Bay  dry  up 
altogether  in  the  futiire.21^ 

Insurance  Bay  never  be  available  to  provide  eoaplete 
coverage  for  environaental  restoration  firas,  but  a  properly 
structured  DOD  risk»sharing  prograa  could  serve  to  stiaulate 
developaent  of  reasonably-priced  insurance  covering  a  portion  of 
the  risk.  BWAC  believes  that  the  kmy  is  to  assure  insiursrs  that 
the  risk  they  assuae  in  issuing  a  pollution  liability  policy  is 
lialted  both  in  aaxiBua  aaeunt  and  in  In  other  words, 

reasonable  fixed  liaits  on  contractor  liability  both  in  amount 
and  in  duration  after  the  work  is  perforaed,  above  and  beyond 
which  OOO  becomes  responsible  for  claias,  vould  provide  the 
certainty  that  insxirers  need  to  offer  reasonably  priced  policies 
covering  liabilities  below  those  established  liuts. 

Conclusion 

As  we  have  observed  in  the  past,^^  it  is  ironic  that 
environaental  restoration  firas  —  in  no  way  responsible 
theaselves  for  the  existing  contaminated  sites  —  should  assuae 
liability  for  damages  arising  from  the  extremely  hazardous  task 
of  restoring  waste  disposal  sites  to  their  original  condition. 
Restoration  firms  arrive  after  the  damage  is  done,  and  their 
efforts  improve,  rather  than  threaten,  public  health  and  safety. 

The  recent  acceleration  of  DOD  hazardous  waste  site  cleanups 
Bandates  a  speedy  resolution  of  the  liability  dlleBBS  facing 
environaental  restoration  firas.  Vo  good  can  come  of  a  policy 
requiring  contractors  to  bet  the  entire  assets  of  their  fira 
every  time  they  agree  to  participate  in  the  restoration  of  a  DOD 


'  ^  A  copy  of  the  GAO  report  is  attached  at  Tab  13.  A  published 
HWAC  survey  of  insurance  coverage  available  to  environaental 
restoration  firms  is  also  attached  at  Tab  14. 

^  See  Reed  for  Risk  Sharing  in  DOD  Environmental  Restoration 
Contracts,  attached  at  Tab  15. 
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hazardous  vasts  sits.  Not  only  doss  such  a  policy  rsducs  ths 
nuBbsr  of  quallfisd  flras  willing  to  participate  In  thsss 
restoration  prograns,  but  It  Increases  costs  to  DOD  (through  the 
factoring  of  risk  Into  contract  price)  and  ultiaately  leaves  the 
general  public  exposed  to  claims  for  which  there  nay  be  no 
adequate  coi^nsatlon.^S^ 

OOD  hazardous  waste  sites  are  the  product  of  decades  of  DOO 
efforts  to  further  this  nation's  defense.  The  nation  as  a  whole 
assxzBed  the  risk  —  as  well  as  the  benefits  —  of  those  efforts, 
and  It  Is  now  Incumbent  on  the  nation  to  bear  the  responsibility 
for  restoring  these  sites  to  a  safe  condition.  HWAC  and  Its 
members  are  pleased  to  have  a  role  In  this  enormous  task.  That 
role,  however,  does  not  justify  our  coa^lete  assumption  of  the 
risks  associated  with  these  extremely  hazardous  sites. 

Ve  value  the  opportxmlty  to  provide  the  Information  sought 
In  Hr.  Baca's  Cecember  22,  1992  letter,  and  ve  hope  this  response 
will  prove  useful  to  you  and  your  associates.  If  ve  can  be  of 
any  additional  assistance,  please  do  not  hesitate  to  call  on  us. 


_ Sincerely, 


Peter  Tunnicllffe 
President,  Hazardous  Waste 
Action  Coalition 


Although  often  employing  large  numbers  of  trained, 
experienced  personnel,  many  restoration  firms  have  very 
limited  physical  assets  that  could  be  liquidated  to  satisfy 

large  damage  claims. 
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Good  morning.  My  name  is  Jim  Janis,  and  I  am  Executive  Vice 
President  of  ICF  International,  Inc.  I  am  appearing  today  in  my 
capacity  as  Chairman  of  HWAC's  Federal  Action  Committee .  HWAC  is 
an  association-  of  over  120  engineering  and  science  firms  that 
provide  hazardous  waste  assessment,  cleanup  and  other  related 
services  to  public  and  private  sector  clients.  Examples  of  the 
types  of  services  provided  by  HWAC  members  to  the  Department  of 
Defense  (DOD)  and  other  clients  include  release  detection  and 
monitoring,  preliminary  assessments  and  site  investigations 
(PA/SI) ,  remedial  investigations  and  feasibility  studies  (RI/FS) , 
remedial  designs  and  remedial  actions  (RD/RA) ,  cleanup 
construction  and  construction  management,  and  implementation  of 
other  federal  and  state  environmental  laws  and  regulations.  HWAC 
member  firms  employ  over  75,000  of  the  nation's  most  highly 
trained  and  experienced  hazardous  waste  professionals,  including 
engineers,  hydrogeologists,  chemists  and  other  scientists.  HWAC 
operates  under  the  umbrella  of  the  5,000  member  American 
Consulting  Engineers  Council,  which  represents  engineers 
practicing  in  all  engineering  technical  disciplines. 

My  testimony  today  will  discuss  the  lieUaility  issues  faced 
by  firms  performing  environmental  restoration  work  for  DOD,  how 
this  adversely  affects  their  willingness  to  participate  in  DOD 
environmental  restoration  contracts,  and  why  taxpayers  are  placed 
at  risk  if  nothing  is  done.  I  will  also  discuss  why  the  timing 
is  critical  to  address  this  issue  now,  and  compare  DOD's 
contracting  practices  with  those  of  the  other  Federal  agencies 
with  large  current  cleanup  programs,  as  well  as  with  the  private 
sector.  Finally,  I  will  talk  about  the  methods  availaUale  to  DOD 
to  accomplish  reasonable  risk  sharing  for  environmental 
liabilities,  and  the  key  principles  that  HWAC  believes  any  risk 
sharing  program  should  be  based  upon. 

Before  getting  into  these  issues,  however,  I  would  like  to 
commend  you.  Hr.  Chairman,  and  the  other  members  of  this  Panel 
for  your  efforts  in  addressing  the  liability  issues  that  will 
determine  whether  there  is  a  sufficient  pool  of  quality  hazardous 
waste  professionals  and  other  contractors  to  achieve  the  rate  of 
cleanups  at  DOD  facilities  to  which  Secretary  Cheney  has 
committed.  This  issue  is  critical  both  to  achieving  prompt 
cleanups  of  existing  facilities,  as  well  as  to  meeting  public 
expectations  for  rapid  cleanup  of  those  bases  to  be  closed 
pursuant  to  recent  base  closure  decisions.  Accordingly,  by 
focusing  on  the  liability  issues,  we  strongly  believe  that  this 
Panel  is  addressing  its  efforts  in  the  right  direction  to  enable 
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this  effort  to  proceed  at  the  required  pace  to  meet  the  goals 
that  have  been  established.  We  urge  you  to  continue  this  focus 
until  these  liability  issues  have  been  properly  addressed,  and  we 
appreciate  your  inviting  us  to  participate  in  these  important 
hearings. 

1.  Liability  Issues  and  Their  Impact  on  the  POD  Environmental 

Restoration  Program 

The  Liability  Issues 

DOD,  as  the  owner  (and  often  operator)  of  its  sites,  is  the 
entity  primarily  responsible  for  their  current  contaminated 
state.  DOD  generated  the  wastes  as  a  by-product  of  its  basic 
mission  of  national  defense.  Environmental  engineering  and 
cleanup  firms,  by  contrast,  have  not  participated  at  all  in 
causing  the  problem,  but  are  only  being  hired  to  help  find 
solutions  to  the  problems.  However,  there  are  high  technical 
risks  associated  with  DOD  site  cleanups,  due  to  the  uncertainties 
involved  in  defining  and  characterizing  the  various  chemicals  and 
hazardous  substances  that  may  be  present  at  a  particular  site, 
t.he  often  very  high  cost  of  treating  or  removing  them,  and  the 
still-developing  nature  of  most  cleanup  technologies.  This  gives 
rise  to  the  possibility  of  toxic  tort  suits  and  other  claims  for 
damages  from  third  parties,  alleging  injury  due  to  exposure  to 
the  contamination  at  a  site. 

The  restoration  firm  is  exposed  to  these  potential 
liabilities  under  a  variety  of  state  and  federal  laws  imposing 
liability  (often  joint  and  several  liability)  "without  fault," 
and  the  common  law  theory  that  hazardous  waste  work  is 
"ultrahazardous, "  for  which  liability  should  be  imputed  without 
regard  to  the  degree  of  care  used  in  performing  the  work. 
Moreover,  the  primary  responsible  party,  DOD,  may  be  exempt  from 
third-party  liability  in  such  instances  by  reason  of  sovereign 
immunity.  This  immunity  makes  the  restoration  firm  the  "prime 
target"  defendant,  and  also  may  mean  that  if  the  restoration  firm 
cannot  pay  the  liability,  the  victims  may  go  uncompensated  for 
their  injuries. 

Recent  Cases  Illustratinc  The  Liability  Problem 

HWAC  has  long  predicted  that  third-party  damage  suits 
against  environmental  restoration  firms  at  Government-controlled 
sites  would  be  an  inevitable  consequence  of  hazardous  waste  site 
cleanups.  However,  we  predicted  that  such  claims  might  not  arise 
for  many  years  after  the  work  was  performed,  because  many 
injuries  alleged  in  such  claims,  like  cancer  and  other  biological 
harm,  may  not  manifest  themselves  for  decades  (this  is  referred 
to  as  the  "long-tail"  problem) .  Unfortunately,  as  four  recent 
cases  indicate,  these  suits  are  already  starting  to  appear, 
substantially  sooner  than  anticipated. 
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In  connection  with  the  Superfund  program,  two  environmental 
restoration  firms  have  been  sued  recently  in  Montana  for  work 
they  performed  for  EPA  starting  in  1985.  The  allegations  here 
are  that  the  firms'  efforts  helped  spread  the  contamination  from 
the  Superfund  site,  and  the  theories  of  recovery  include  both 
strict  liability  under  federal  and  state  law,  and  negligence.’ 

In  Texas,  an  environmental  restoration  firm  involved  in  a  state 
Superfund  site  cleanup  has  been  sued  by  the  residents  and 
landowners  adjacent  to  the  site.  They  claim  the  firm's  actions 
further  contaminated  their  properties,  despite  the  fact  that 
those  actions  were  approved  in  advance  by  the  Texas  authorities. 
The  theories  of  recovery  include  trespass,  nuisance,  negligence 
and  strict  liability.^ 

As  to  DOE  sites,  the  residents  in  the  area  surrounding  the 
Femald,  Ohio  plant  sued  DOE'S  management  and  operating  (M&O} 
contractor  for  allowing  the  spread  of  wastes  onto  their 
properties,  and  obtained  a  settlement  of  $78  million.^  A 
similar  case  against  two  DOE  M&O  contractors  was  filed  in 
December  1991  by  residents  in  the  area  of  DOE'S  Mound  plant  near 
Dayton,  Ohio.* 

Adverse  Impact  on  POD  Environmental  Restoration 

As  these  recent  cases  make  clear,  the  threat  of  substantial 
third-party  liabilities  for  cleanup  firms  is  very  real. 

Moreover,  these  liadsility  risks  are  essentially  unmanageable, 
especially  since  liability  insurance  in  reasonable  amounts  and 
for  reasonable  prices  is  unavailable.  By  and  large, 
environmental  cleanup  firms  are  not  huge  corporations  that  can 
afford  to  carry  the  enormous  long-term  potential  lieibilities  that 
are  associated  with  cleanup  contracts.  As  professional  service 
firms,  our  assets  largely  consist  of  our  highly  skilled 
employees.  Any  major  claims  would  be  sufficient  to  put  the  great 
majority  out  of  business,  possibly  leaving  innocent  victims 
uncompensated.  Moreover,  even  the  cost  of  defending  against  an 
xinmeritorious  claim  is  a  very  substantial  burden  for  these  firms. 

Without  a  reliable  system  in  place  to  share  third-party 
liability  risks  equitably  with  the  Government,  entering  into  a 
DOD  cleanup  contract  thus  becomes  a  virtual  "bet  the  company" 
situation.  Increasingly,  many  HWAC  member  firms  are  reluctant  to 
make  that  bet  to  obtain  any  one  contract.  Ironically,  it  is  the 
firms  with  the  largest  assets  or  net  worth —  those  that  arguably 
DOD  should  be  most  eager  to  have  participate  in  its  environmental 
restoration  programs  ~  that  are  the  most  likely  to  avoid  the  DOD 
market  because  more  favorable  contract  terms  are  available  in  the 
private  sector,  from  other  Federal  agencies,  and  in  the 
international  market.  Accordingly,  we  expect  that  as  DOD's 
cleanup  program  develops,  DOD  will  find  it  is  attracting  as 
bidders  the  lowest  net  worth  firms,  or  those  large  firms  whose 
assets  have  been  pledged  so  many  times  over  that  they  do  not  have 
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the  financial  capacity  to  get  the  necessary  bonding.  This 
inevitably  will  slow  down  the  pace  of  cleanups. 

Some  firms  are  participating  in  the  DOD  cleanup  market 
through  shell  subsidiaries  with  limited  assets,  thereby  placing 
the  public  at  an  even  greater  risk  of  uncompensated  losses.  If 
and  when  the  claims  come,  the  shell  subsidiary  can  declare 
bankruptcy,  and  the  parent  can  (it  is  hoped)  escape  liability  and 
remain  in  business.  If  this  scheme  wor]cs  as  planned,  however, 
any  innocent  victims  may  be  left  with  no  source  of  compensation 
for  their  injuries  —  unless  some  legal  theory  is  available  for 
suing  DOD  directly. 

Finally,  some  firms  are  responding  to  DOD  cleanup 
solicitations  in  the  hope  that,  before  signing  a  contract,  they 
will  be  able  to  negotiate  some  sort  of  risk-limiting  or  sharing 
mechanism,  though  none  is  specified  in  the  solicitation.  Others 
siibmit  proposals  for  contracts  that  will  involve  multiple  task 
orders,  in  the  expectation  that  they  will  be  able  to  limit  their 
risk  by  avoiding  any  tasks  they  deem  "high  risk." 

In  this  regard,  it  cannot  be  assumed  that  merely  because 
consulting  firms  sxibmit  proposals  in  response  to  a  DOD 
solicitation,  that  all  of  those  firms  would  actually  be  willing 
to  sign  the  contract  or  accept  high-risk  task  orders  without 
changes  in  the  area  of  risk  sharing.  We  believe  that  without 
changes  by  DOD,  fewer  and  fewer  firms  will  be  willing  to  do  so, 
as  the  liability  r isles  become  more  and  more  apparent  through  the 
appearance  of  claims  and  litigation  regarding  past  projects. 

2.  The  Need  For  Prompt  .Action  On  Risk-Sharing 

The  DOD  environmental  restoration  effort  is  entering  into  a 
critical  period.  Most  of  the  effort  to  date  has  been  in  the 
"study"  phase  —  preliminary  assessments  (PA) ,  remedial 
investigations  and  feasibility  studies  (RI/FS)  —  but  more  and 
more  in  the  next  few  years  the  emphasis  will  shift  to  actual 
cleanup  implementation  (Remedial  Design/Remedial  Action  or 
RD/RA) .  The  RD/RA  phases  inherently  have  greater  liability  risks 
than  study  efforts,  and  the  number  of  contracts  and  dollars 
expended  will  be  much  greater  as  well.  In  addition,  the  high 
priority  base  closure  cleanup  efforts  will  soon  be  moving  into 
high  gear  as  well. 

Overall,  the  forecast  is  for  substantially  increased  demand 
for  highly  qualified  environmental  restoration  contracting 
capacity.  We  believe  that  without  changes  in  DOD  risk  allocation 
policies,  that  capacity  will  not  be  available  to  support  DOD's 
needs  as  the  various  DOD  cleanup  programs  develop  and  move  into 
the  RD/RA  phases. 
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In  addition,  what  DOD  requires  to  perform  its  environmental 
restoration  mission  cost  effectively  is  not  just  a  minimum  level 
of  available  contracting  capacity,  but  a  healthy  degree  of 
competition  by  all  of  the  most  highly  qualified  contractors. 
Innovative  technical  solutions  to  cleanup  problems  offer  the  hope 
of  significantly  reduced  cleanup  costs  as  new  technologies  become 
available  and  enter  the  marketplace.  But  making  each  cleanup 
contract  a  potential  "bet  the  company"  situation  can  only 
encourage  contractors  to  steer  away  from  the  innovative  and  new, 
and  stick  with  the  most  "tried  and  true,"  and  less  cost- 
effective,  technical  solutions  to  cleanup  problems.  The  result 
will  certainly  be  significantly  higher  costs  to  DOD  over  the 
duration  of  its  cleanup  programs. 

Similarly,  a  healthy  degree  of  competition  keeps  prices  at 
reasonable  levels.  A  small  pool  of  bidders  that  minimally 
satisfies  the  definition  of  "adequate  competition"  (usually  two) 
will  not  have  the  same  effect.  Having  the  highest  net  worth  and 
all  of  the  most  qualified  firms  participate  in  the  DOD 
marketplace  will  similarly  encourage  innovative  technical 
solutions,  more  efficient  ways  of  accomplishing  the  work 
involved,  and  ultimately  result  in  DOD  obtaining  a  higher  quality 
end  product. 

Overall,  we  urge  you  to  think  in  terms  of  stimulating  a 
substantial  degree  of  competition  and  participation  by  the 
largest  possible  number  of  qualified  firms  in  the  DOD  cleanup 
market,  as  tb’«s  will  in  the  long  run  result  in  the  best  value  for 
the  Government. 

3 .  Cortarison  of  DOD  With  Other  Agencies 

In  comparison  with  other  major  market  opportunities  for 
cleanup  work  that  are  available  to  qualified  environmental 
restoration  firms,  DOD  to  date  has  left  the  restoration  firms 
most  vulnerable  to  potential  third-party  liabilities.  Every  DOD 
cleanup  contractor  "bets  the  company"  every  day  on  the  job. 

Department  of  Energy 

DOE  has  an  environmental  program  significantly  larger  than 
that  of  DOD  (even  with  base  closure  included)  ,  and  has  addressed 
the  liability  issues  in  the  majority  of  its  restoration 
contracts. 

Specifically,  DOE  has  adopted  a  "cost  accountability"  rule 
for  its  M&O  contracts  that  incorporates  two  principles  that  we 
believe  to  be  critical;  risk-sharing  and  a  standard  of  liability 
based  on  negligence.  Under  the  rule,  the  contractor  is 
responsible  for  the  first  layer  of  financial  exposure  from  claims 
—  similar  to  a  deductible  under  an  insurance  policy.  The 
"deductible"  is  determined  based  on  the  fee  or  profit  earned  by 
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the  contractor  during  the  period  in  which  the  liability  arose. 

The  DOE  rule  also  provides  protection  for  the  contractor  based  on 
a  negligence  standard  rather  than  strict  liability,  and  expressly 
excludes  reimbursement  to  the  contractor  for  actions  that  are 
grossly  negligent  or  the  result  of  intentional  misconduct.  The 
DOE  rule  is  also  flowed  down  by  its  terms  to  M&O  subcontractors. 
Financial  accountability  provisions  modeled  on  the  rule  are  also 
contained  in  DOE'S  prototype  "Environmental  Restoration 
Management  Contract"  (ERMC)  now  being  let  at  its  Femald 
facility. 

DOE  also  has  utilized  the  authority  contained  in  Pxiblic  Law 
85-804,  which  protects  the  contractor  from  liability  for 
unusually  hazardous  or  nuclear  risks,  at  the  DOE  Rocky  Flats 
facility,  where  it  was  used  in  conjunction  with  the 
accountability  rule.  Such  "layering"  of  Public  Law  85-804 
protection  provides  an  appropriate  "ximbrella"  covering  "long 
tail"  hazardous  waste  liabilities  that  can  arise  many  years  after 
contract  completion  and  closeout.  DOE  also  uses  its  authority 
under  the  Price-Anderson  Act  for  protection  from  liabilities 
associated  with  nuclear  risks  in  appropriate  cases. 

Environmental  Protection  Aaencv 

Since  the  inception  of  its  Superfund  program,  EPA  has  shared 
part  of  the  li2dDility  risk  with  its  Superfund  cleanup  contractors 
in  some  manner.  Initially,  EPA  used  FAR  clause  52.228-7 
"Insurance  -  Liability  To  Third  Persons"  in  its  cost-reimbursable 
contracts  to  provide  for  reimbursement  of  third-party  claims, 
subject  to  contract  appropriations.  The  1986  SARA  revisions  to 
Superfund  included  Superfund  Section  119,  which  specifically 
waives  strict  liability  for  cleanup  firms  under  Federal  (but  not 
state)  law,  and  imposes  negligence  as  the  standard  of  liability 
under  Federal  law. 

Section  119  also  authorized  EPA  to  provide  indemnification 
to  cleanup  firms  for  negligence,  which  EPA  has  done  since  1986 
under  its  interim  guidance  document.  EPA's  proposed  final 
indemnification  guidance,  released  for  public  comment  in  October 
1989,  has  not  been  finalized.  Accordingly,  while  the 
indemnification  situation  at  EPA  is  far  from  clear,  and  the 
proposed  final  guidance  may  or  may  not  include  an  appropriate 
degree  of  risk-sharing,  EPA  to  date  has  more  or  less  addressed 
the  liability  issues  and  offered  a  degree  of  protection  to  the 
public  and  its  contractors  not  availeUsle  at  DOD. 

Private  Sector 

In  the  private  sector,  risk-sharing  arrangements  often 
depend  on  the  particular  circumstances.  Private  clients 
contracting  for  environmental  restoration  services  typically  are 
legally  and  financially  responsible  themselves  for  the 
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contaminated  site  involved.  Prudent  cleanup  firms  take  care  to 
work  with  clients  that  are  likely  to  be  able  to  meet  those 
financial  commitments  in  the  future,  rather  than  going  out  of 
business  and  leaving  the  cleanup  firm  as  a  prime  target  defendant 
for  future  third-party  claims.  In  many  if  not  most  cases, 
however,  the  cleanup  firm  also  obtains  an  agreement  by  the  client 
to  be  responsible  for  all  third-party  liabilities  above  a  certain 
amount  (including  all  strict  liability). 

In  sum,  DOD  lags  significantly  behind  other  major  segments 
of  the  hazardous  waste  market  in  ac3cnowledging  and  dealing  in  a 
positive  manner  with  the  liability  issues  inherent  in 
environmental  restoration  work.  This  inherently  makes  DOD  work 
less  attractive  for  the  most  qualified  firms  in  the  marketplace. 

4 .  Methods  for  Accemplishino  Appropriate  DOD  Risk-Sharina 

Insurance 

Ideally,  the  risk  of  potential  liabilities  associated  with 
environmental  remediation  projects  would  be  handled  the  same  way 
other  such  liability  risks  are:  by  purchasing  appropriate  amounts 
of  lijLbility  insurance.  In  environmental  restoration,  however, 
the  uncertainty  of  the  risks  involved,  the  high  potential 
liabilities,  and  the  strong  potential  for  claims  far  into  the 
future  have  combined  to  make  available  pollution  liability 
insurance  wholly  unsatisfactory.  While  some  limited  insurance 
coverage  is  currently  available,  it  remains  very  expensive, 
subject  to  high  deductibles,  and  limited  in  maximum  amount.  Most 
importantly,  pollution  liability  insurance  is  (and  probably 
always  will  be)  available  onlv  on  a  "claims  made"  basis,  as 
opposed  to  an  "occurrence"  basis.  This  effectively  means  that 
there  is  no  coverage  available  for  the  "long  tail"  claims  made 
years  after  the  work  is  completed. 

Insurance  coverage  may  never  be  available  to  provide 
complete  coverage  for  environmental  restoration  firms,  but  a 
properly  structured  DOD  risk-sharing  program  could  serve  to 
stimulate  development  of  reasonably-priced  insurance  covering  a 
portion  of  the  risk.  HWAC  believes  that  the  key  is  to  assure 
insurers  that  the  risk  they  assume  in  issuing  a  pollution 
liability  policy  is  limited  both  in  maximum  amount  and  in  time. 

In  other  words,  reasonable  fixed  limits  on  contractor  liability 
both  in  amount  and  in  duration  after  the  work  is  performed,  above 
and  beyond  which  DOD  becomes  responsible  for  claims,  would 
provide  the  certainty  that  insurers  need  to  offer  reasonably 
priced  policies  covering  liabilities  below  those  established 
limits. 
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SARA  Section  119 


HWAC  believes  that  SARA  Section  119,  as  currently  drafted 
and  interpreted,  may  not  in  itself  provide  an  appropriate 
foundation  for  DOD  risk-sharing.  By  its  terms.  Section  119 's 
protection  for  cleanup  firms  applies  to  Superfxind  sites  listed  on 
the  National  Priority  List  (NPL)  .  The  overwhelming  majority  of 
DOD  sites  are  not  on  the  NPL,  and  are  not  likely  to  be  added  to 
the  NPL. 

Moreover,  Section  119  does  not  provide  coverage  for  claims 
based  on  the  numerous  state  statutes  in  existence,  or  for  other 
state  law  strict  liability  theories,  such  as  those  applicable  to 
"ultrahazardous”  activities.  Section  119  coverage  similarly  does 
not  extend  to  negligence  claims  premised  on  "threatened"  releases 
of  hazardous  materials,  as  opposed  to  actual  releases.  Section 
119  indemnification  must  also  be  limited  in  euaount,  and  EPA's 
proposed  final  guidance  published  in  1989  indicated  an  intention 
to  subject  such  indemnification  to  an  unreasonably  low  maximum 
amount  as  well  as  to  a  relatively  short  time  limitation. 

Accordingly,  as  currently  drafted  and  interpreted.  Section 
119  may  not  be  a  suitable  vehicle  in  itself  on  which  to  base 
DOD's  risk-sharing  program. 

Public  Lav  85-804 

Pxiblic  Law  85-804,  as  implemented  by  Executive  Order  10789 
(as  amended)  authorizes  DOD  to  indemnify  contractors  against 
unusually  hazardous  or  nuclear  risks,  without  regard  to  other 
laws  limiting  agency  commitments  to  available  funds,  whenever 
such  action  is  found  to  facilitate  the  national  defense.  As 
such,  Public  Law  85-804  offers  the  flexibility  for  DOD  to  fashion 
appropriate  risk-sharing  mechanisms  for  cleanup  contracts  at 
Defense  facilities.  However,  DOD  has  used  this  authority  only 
very  sparingly  to  date  for  environmental  restoration  contracts, 
although  it  has  been  used  in  the  chemical  weapons  destruction 
program. 

Public  Law  85-804  is,  however,  a  relatively  cumbersome  tool 
to  utilize  in  practice  for  the  number  of  contracts  involved  in 
DOD's  environmental  restoration  programs.  It  expressly  requires 
Secretary-level  approval  for  use  in  each  instance.  There  are  no 
mechanisms  in  place  to  our  knowledge  for  considering  its  possible 
use  in  the  procurement  planning  process,  nor  is  there  even  a 
clearly  established  method  for  a  prospective  bidder  to  request 
its  use.  Presumably  m2Uiy  of  these  obstacles  could  be  overcome  by 
changes  in  DOD  procedures.  Public  Law  85-804,  particularly 
because  of  its  edaility  to  extend  coverage  beyond  contract 
appropriations  to  cover  "long-tail"  liabilities,  should  be  viewed 
as  a  useful  part  of  any  DOD  risk-sharing  progreua,  perhaps  on  an 
interim  basis,  but  may  not  be  a  complete  answer. 
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Federal  Acquisition  Regulation  Clause  52.228-7 


Clause  52.228-7,  entitled  "Insurance  -  Liability  to  Third 
Parties"  of  the  Federal  Acquisition  Regulation  (FAR) ,  provides  a 
some  degree  of  risk-sharing  for  third-party  liabilities,  but  as 
currently  drafted  is  of  very  limited  benefit  in  environmental 
restoration  contracts. 

FAR  52.288-7  provides  for  reimbursement  by  the  Government 
for  liabilities  to  third-parties  incurred  by  the  contractor  that: 
1)  arise  out  of  contract  performance;  2)  are  not  compensated  by 
insurance  or  otherwise;  and  3)  are  represented  by  final  judgments 
or  settlements  approved  by  the  Government.  However,  FAR  52.228-7 
can  only  be  used  in  cost-reimbursable  contracts,  so  has  no 
application  to  the  extent  DOD  cleanups  are  performed  pursuant  to 
fixed-price  contracts.  Moreover,  FAR  52.228-7  cannot  be  used  in 
either  construction  contracts  or  contracts  for  architect/engineer 
services.  This  is  a  very  significant  limitation  to  its  use  in 
DOD's  environmental  restoration  program,  since  much  if  not  most 
of  the  work  can  be  characterized  as  either  construction  or 
engineering  services. 

The  most  important  limitation  on  the  usefulness  of  FAR 
52.228-7,  however,  is  that  reimbursement  for  third-party  claims 
is  expressly  limited  by  the  availability  of  appropriated  funds. 
Funds  appropriated  to  the  contract  will  likely  be  used  or 
transferred  elsewhere  within  a  short  period  after  performance  is 
completed.  FAR  52.228-7  accordingly  offers  little  assurance  of 
reimbursement  for  claims  arising  after  the  work  is  completed, 
when  most  claims  are  likely  to  arise. 

5.  Recommendations  For  DOD  Risk-Sharing 

Whatever  means  are  ultimately  utilized  for  addressing  the 
liability  issues  in  DOD  cleanup  contracts,  there  are  several 
basic  principles  that  HWAC  believes  should  be  a  part  of  any  DOD 
risk-sharing  program.  These  are  as  follows: 

1.  DOD  should  indemnify  or  otherwise  relieve  cleanup  firms 
from  liability  independent  of  fault  under  both  state 
and  Federal  law.  Joint  and  several  "strict  liability" 
standards  are  more  appropriate  for  the  waste  generators 
than  for  cleanup  firms  who  did  not  contribute  to  the 
problem,  and  have  only  limited  control  over  the  remedy 
ultimately  selected  by  DOD. 

2.  Cleanup  firms  should  remain  liable  for  their 
negligence,  but  only  up  to  a  pre-determined  level, 
beyond  which  the  Government  would  become  responsible 
for  claims.  The  value  for  the  upper  level  of 
contractor  responsibility  should  be  related  to  the  size 
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of  the  contract  (or  task  order,  as  appropriate)  and 
available  insurance  coverage. 

3.  The  cleanup  firms'  potential  liability  should  be 
subject  to  a  tine  limit  after  completion  of  the  work, 
similar  to  the  "statutes  of  repose"  in  effect  in  over 
40  states  for  building  design  and  construction  claims. 
This  limitation  is  needed  to  avoid  unmanageable  and 
uninsuraUole  "long  tail"  claims  arising  many  years  after 
the  work  is  completed. 

4.  Changes  to  liability  terms  in  restoration  contracts 
should  be  implemented  as  a  matter  of  overall  DOD  policy 
and  included  in  solicitations,  in  order  to  attract  the 
maximum  number  of  competitors  for  cleanup  contracts  and 
provide  them  equal  knowledge  of  the  available  risk¬ 
sharing  terms. 

5.  In  addition  to  overall  policy  changes,  DOD  should  where 
appropriate  use  specific  provisions  in  individual 
contracts,  based  on  a  specific  assessment  of  the 
particular  risks  involved.  An  example  would  be  a 
provision  e^ressly  relieving  the  contractor  from 
responsibility  for  pre-existing  conditions  at  a 
particular  site. 

6.  DOD's  risk-sharing  mechanisms  should  be  developed  so  as 
to  encourage  the  use  of  innovative  technologies  in  its 
enviroraental  restoration  projects.  Further,  DOD's 
mechanisms  should  be  shaped  so  as  to  encourage  the 
availability  of  reasonably  priced  pollution  liability 
insurance.  HWAC  believes  that  the  combination  of  a 
negligence  standard,  and  a  fixed  limit  on  contractor 
liability  both  in  time  and  amount  (as  outlined  above) , 
will  best  accomplish  these  goals. 

Thank  you  for  your  consideration  of  these  comments.  I  will 
remain  available  to  respond  to  any  questions  that  you  might  have. 


NOTES : 


1-  Atlantic  Richfield  Co.  v.  Oaas.  et  al..  civil  Action  No.  CV- 
90-75-BU-PGH  (D.S.  District  Ct.,  Dist.  of  Montana,  Butte  Div.). 

2*  Dumes  v.  Houston  Lighting.  &  Power  Co.,  et  al..  Case  No.  C-90- 
330  (U.S.  District  Ct.,  Southern  Dist.  of  Texas). 
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3.  Crawford  v.  National  Lead  Co.,  et  al..  Case  No.  C-1-85-0149, 
1989  WL  266347  (U.S.  District  Ct.,  Southern  Dist.  of  Ohio). 


4.  Stepp  V.  Monsanto  Research  Coro.,  et  al..  Case  No.  C-3-91-468 
(U.S.  District  Ct. ,  Southern  Dist.  of  Ohio). 
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HWAC  Member  Firms  and  Locations 


3D  ENVIRONMENTAL  SERVICES  CORE. 
Lexington,  KY 

ABB  environmental 
Wakefield,  MA 

AECOM  TECHNOLOGY  CORE. 
Washington,  DC 

ALLEN  &  HOSHALL,  INC. 

Memphis,  TN 

alliance  technologies 

COREORATION 
Lowell,  MA 

AWD  TECHNOLOGIES,  INC 
Rockville,  MD 

AYRES  ASSOCIATES 
Eau  Claire,  WI 

ARTHUR  D.  LITTLE,  INC. 

Cambridge,  MA 

BCM  ENGINEERS,  INC. 

Flymouth  Meeting,  PA 

B  &  V  waste  SCIENCE  AND 

TECHNOLOGY 

Overland  Eark,  KS 

BABCOCK  &  WILCOX 
Lynchburg,  VA 

BADGER  ENGINEERS,  INC. 

Cambridge,  MA 

BAKER  ENVIRONMENTAL,  INC. 
Coraopolis,  PA 

BECHTEL  ENVIRONMENTAL,  INC. 

San  Francisco,  CA 

BNFL,  Inc. 

Washington,  DC 

BRAUN-INTERTEC  ENVIRONME.NTAL 
Minneapolis,  MN 

BROWN  AND  CALDWELL 
Walnut  Creek,  CA 


BURNS  &  MCDONNELL  ENGINEERING 

COMPANY 

Kansas  City,  MO 

CDM  FEDERAL  PROGRAMS 

CORPORATION 

Fairfax,  VA  22033 

CH2M  HILL 
Bellevue,  WA 

CHESTER  ENVIRONMENTAL  GROUP 
Pittsburgh,  PA 

CONSOER,  TOWNSEND  Sl  ASSOCIATES 
Chicago,  n. 

CORRIGAN  CONSULTING,  INC. 
Seabrook,  TX 

CRAWFORD  &  COMPANY/THE  FEE 

GROUP 

Atlanta,  GA 

DAMES  &.  MOORE 
Los  Angeles,  CA 

DONOHUE  &  ASSOCIATES,  INC. 
Sheboygan,  WI 

DUFFIELD  ASSOCIATES,  INC. 
Wilmington,  DE 

DYNAMAC  CORPORATION 
Rockville,  MD 

EA  ENGINEERING  SCIENCE  & 
TECHNOLOGY,  INC. 

Carrollton,  TX 

THE  EARTH  TECHNOLOGY 

CORPORATION 

Long  Beach,  CA 

EBASCO  ENVIRONMENTAL,  INC. 
Lyndhurst.  NJ 

ENGINEERING-SCIENCE,  INC. 
Pasadena,  CA 

ENVmO/CONSULTANTS  GROUP,  INC. 
Wilmington,  DE 


ENVIRONMENTAL  ENGINEERING 
&  SCIENCE  CORPORATION 
Denver,  CO 

ENVIRONMENTAL  MANAGEMENT 

OPERATIONS 

Richland,  Wa 

ENVIRONMENTAL  SCIENCE  & 
ENGINEERING,  INC 
Fairfax.  VA 

OGDEN  ENVIRONMENTAL 
Fairfax,  VA 

ERLER  &  KALINOWSKI,  INC. 

San  Mateo,  Ca 

ERM,  INC 
Exton,  Pa 

EWI  ENGINEERING  ASSCQATES,  INC. 
Madison,  WI 

DAVID  EVANS  AND  ASSOCIATES,  INC. 
Portland,  OR 

fugro-mcclelland  engineers 

Houston,  TX 

FULLER,  MOSBARGER,  SCOTT  AND 
MAY 

Lexington,  KY 

GANNETT  FLEMING 
ENVIRONMENTAL  ENGINEERS 
Harrisburg,  PA 

GEOENGINEERS,  INC. 

Redmond,  Wa 

GEOCON  ENVIRONMENTAL 

consultants 

San  Diego,  CA 

GEOMATRDC  CONSULTANTS,  INC. 

San  Francisco,  CA 

GEOTECHNOLOGY,  INC. 

St.  Louis,  MO 

GILES  ENGINEERING  ASSOCIATES 
Waukesha,  WI 

GME  CONSLTLTANTS.  INC. 

Minneapolis,  MN 


GZA  GEOENVIRONMENTAL.  INC. 
Newton  Upper  Falls,  MA 

GOLDER  ASSOCIATES,  INC. 

Atlanta,  GA 

P.W.  GROSSER  CONSULTING 
ENGINEER,  PC 
Sayville,  NY 

HALEY  Sl  ALDRICH,  INC. 

Cambridge,  MA 

HANSON  ENGINEERS.  INC. 

Springfield,  IL 

HARDING  LAWSON  ASSOCIATES 
Novato,  Ca 

HALLIBURTON  NUS  CORPORATION 
Gaithersburg,  MD 

HARZA  environmental  SERVICES 
Chicago,  IL 

HATCHER-SAYRE,  INC. 

Richmond,  VA 

HMM  ASSOCIATES,  INC. 

Concord,  MA 

H2M  GROUP 
Melville,  NY 

ICF  international,  INC. 

Fairfax,  VA 

interface,  INC. 

Alexandria,  VA 

IT  corporation 

Washington,  DC 

J.A.  JONES  CONSTRUCTION  SERVICES 
Charlotte,  NC 

JAYCOR 
Alexandria,  VA 

KELLOGG  CORPORATION 
Littleton,  CO 

KCI  Technologies 
Baltimore,  MD 

KILLAM  ASSOOATES 
Millbum,  NJ 


KLEINFELDER,  INC 
Walnut  Creek,  CA 

LOCKHEED  ENGINEERING  & 

SCIENCES  COMPANY 
Washington,  DC 

LOCKWOOD,  ANDREWS  &  NEWNAM 
Houston,  TX 

LOCKWOOD  GREENE  ENGINEERS 
Oak  Ridge,  TN 

LOS  alamos  technical  ASSOOATES 

West  Newbury,  MA 

LOWE  ENVIRONMENTAL  SCIENCES 
Roswell,  GA 

LOWNEY  ASSOCIATES 
Mountain  View,  CA 

MALCOLM  PIRNIE,  INC. 

White  Plains,  NY 

MCCRONE,  INC. 

Easton,  MD 

METCALF  &  EDDY,  INC. 

Woburn,  MA 

MICHAEL  BRANDMAN  ASSOCIATES 
Santa  Ana,  CA 

MONTGOMERY  ENGINEERS 
Walnut  Creek,  CA 

NTH  consultants,  LTD. 

Farmington  Hills,  MI 

OHM  CORPORATION 
Findlay,  OH 

PROJECT  TIME  i  COST,  INC. 
Washington,  DC 

RaBA-KISTNER  CONSULTANTS 
San  Antonio.  TX 

RaDUN  CORPORATION 
Herndon,  VA 

R.E.  Warner  &  associates 

Westlake,  OH 

RIZZO  ASSOCIATES,  INC. 

Natick,  MA 


RIZZO,  PAUL  C,  &  ASSOCIATES 
Monroeville,  PA 

RMT,  INC. 

Madison,  WI 

SAIC 

McLean,  VA 

SCHNABEL  ENGINEERING  ASSOCIATES 
Richmond,  VA 

SEA  CONSULTANTS,  INC. 

Cambridge,  MA 

SEC  DONOHUE,  INC. 

Greenville,  SC 

THE  SSM  GROUP,  INC. 

Wyomissing,  Pa 

STANLEY  CONSULTANTS 
ENVIRONMENTAL,  INC. 

Chicago,  IL 

STEWART  ENVIRONMENTAL 

CONSULTANTS 

Fort  Collins,  CO 

STONE  A  WEBSTER  ENVIRONMENTAL 

SERVICES 

Boston,  MA 

strand  ASSOCUTES,  INC. 

Madison,  WI 

SVERDRUP  corporation 
St.  Louis,  MO 

Tams  CONSULTANTS 
New  York,  NY 

TERRACON  ENVIRONMENTAL,  INC. 
Lenexa,  KS 

VERSAR,  INC. 

Springfield,  VA 

VHB  environmental 
Watenown,  MA 

VlAR  AND  COMPANY 
Alexandria,  VA 

WESTON,  ROY  F.  INC. 

Edison,  NJ 


WOODARD  &  CURRAN.  INC 
Portland,  ME 


woodward-clyde  consultants 

Plymouth  Meeting,  Pa 
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HAZASDOUS  WASTE  ACTION  COALITION 

ANSWERS  TO  QUESTIONS  FOR  THE  RECORD 

ENVIRONMENTAL  RESTORATION  PANEL  HEARING  ON  DOD  REMEDIAL 
ACTION  CONTRACTOR  LIABILITY  AND  INDEMNIFICATION 

March  10,  1992 


1.  yayi-mTiH  Bonding  Caoaei'tv.  What  is  the  maxiaua  bonding 
capacity  available  for  hazardous  waste  worJc? 

EWAC  meabers  report  that  bonding  capacity  remains  very 
limited  for  hazardous  waste  contracts,  with  even  major 
corporations  having  difficulties  in  obtaining  bonds.  Premiums 
are  significantly  higher  than  for  regular  construction  bonds, 
sureties  reportedly  require  a  substantially  higher  corporate  net 
worth  before  issuing  such  bonds,  and  the  associated  terms  sind 
conditions  are  unusually  onerous.  The  maximum  bond  amount 
available  varies  depending  on  both  the  surety  and  contractor 
involved,  and  upon  tdie  financial  strength  of  the  contractor. 

Please  reference  the  testimony  of  IT  Corporation,  Ebasco  and 
Bechtel  for  further  details  regarding  the  current  limitations  on 
bonding  capacity. 

2.  Liability  Suits.  Is  there  any  evidence  that  suits  have 
arisen  because  of  liabilities  fcr  hazardous  waste  vor.V:? 

Several  recant  suits  against  cleanup  firms  and  firms  with 
cleanup  responsibilities  assert  that  those  firms  are  liable  under 
a  variety  of  theories  for  their  hazaurdcus  wasce  remediation 
efforts.  These  suits  include: 

Atlantic  Richfield  Co.  v.  Oaas.  et  al..  Civil  Action  No.  CV-go- 
73-3U-PGE  (USDC  D,  Mont.,  Butte  Div.).  ARCO,  a  PP.P  at  a 
Superfund  site  in  Montana,  has  sued  two  firms  that  performed 
cleanup  services  at  the  site  in  1985  under  EPA  contracts.  The 
suit  seeks  contribution  for  environmental  restoration  costs  and 
natural  resource  damages,  as  well  as  recovery  based  on  negligence 
and/or  gross  negligence,  based  on  the  allegation  that  the 'work 
performed  at  the  site  allegedly  spread  site  contamination.  The 
suit  also  alleges  that  the  project  constructad  at  the  site 
constitutes  a  CSRCLA  "facility,"  and  that  the  firms  are  the 
"operators"  of  the  facility,  auid  thereby  are  strictly  liable 
under  CERCLA. 

Dimes  V.  Houston  Lichtinc  S  Power  Co.,  et  al.  .  Case  No.  C-90-330 
(USDC  S.D.  Texas).  Residents  adjoining  a  Superfund  site  in 
Corpus  Christi,  Texas  have  sued  an  environmental  engineering  firm 
and  others.  The  suit  alleges  that  the  environmental  firm's 
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develcnmer.t  and  inplenentaticn  of  a  state-approved  closure  plan 
resulted  in  the  migration  of  waste  onto  off -site  property.  The 
suit  seeks  recovery  from  the  environmental  firm  for  personal 
injury,  property  damage,  and  cleamup  costs  based  on  the  theories 
of  negligence,  nuisance,  and  trespass,  as  well  as  strict 
liability  under  CZSCLA  for  allegedly  "arranging  for  transport"  of 
the  waste  onto  off-site  property. 

Crawford  v.  National  Lead  Ca. ,  et  al..  Case  No.  C-1-35-0149,  1989 
WL  265347  (USDC  S.D.  Ohio) .  The  residents  in  the  area 
surrounding  DOS's  Femald,  Ohio  plant  sued  DOS's  management  and 
operating  (M&O)  contractor  for  allowing  the  spread  of  wastes  onto 
their  properties.  A  settlement  of  $78  million  was  obtained  by 
the  plaintiffs  in  this  case,  after  the  Court  ruled  that  operation 
of  the  plant  was  an  "abnormally  dangerous"  activity  subjecting 
the  M&o  to  strict  liability,  and  that  the  M&O  could  not  avail 
itself  of  the  Government  contractor  defense. 

Steoo  V.  Monsanto  P.esearoh  Coro.,  et  al..  Case  No.  C-3-91-463 
[USDC,  S.D.  Ohio).  In  a  lawsuit  very  similar  to  the  Crawford 
case  (above),  residents  in  the  area  surroxmding  DOS's  Mound  plant 
near  Dayton,  Ohio  have  sued  the  facility's  two  DCS  M&O 
contractors . 

All  of  these  cases  except  Crawford  are  still  pending  at  this 
writing.  Because  of  the  long  lead  time  for  adverse  consequences 
of  a  completed  cleanup  to  become  apparent,  and  the  relatively 
small  number  of  completed  cleanups* to  date,  these  cases  are 
likely  just  the  beginning  of  a  wave  of  similar  litigation.  An 
EWAC  Alert  regarding  the  first  two  cases,  and  copies  of  the 
Complaints  in  those  cases,  are  attached  for  reference. 


3  .  Bending  tioi-i  tat  ions.  Are  your  member  companies 
prevented  from  bidding  DOD  remedial  action  worJc  because  of 
bending  limitation,  and  will  they  be  limited  in  the  future? 

During  testimony,  one  of  the  largest  remediation  contractors 
specifically  indicated  that  it  is  precluded  from  bidding  due  to 
bonding  limitations.  HWAC  believes  that  numerous  smaller  firms 
aire  currently  precluded  from  participating  in  the  remediation 
market  due  to  lac-k  of  bond  availability.  This  situation  is 
unlikely  to  improve  unless  and  until  the  potential  liability 
exposures  of  remediation  firms  are  sufficiently  clarified  or 
limited  to  enable  the  surety  companies  to  assess  and  price  their 
risk. 


4.  Decline  PCD  Remedial  Action  Contracts.  Have  any  of 
your  member  companies  indicated  that  they  would  not  sign  a  DOD 
remedial  action  contract  because  of  liability  issues? 
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Yes,  HWAC  members  testified  at  the  hearing  that  they  would 
not  participate,  or  at  most  participate  only  on  an  extremely 
selective  basis,  in  the  DOD  remediation  market  because  of  the 
current  liability  situation.  Numerous  other  EWAC  members  are 
believed  to  be  following  similar  business  strategies  of  limited 
or  no  DOD  market  participation  due  to  liability  concerns.  The 
reason  for  this  is  a  fundeuaental  unwill ini^ess  to  "bet  the 
company"  each  time  they  sign  a  contract  with  DOD  for  an 
environmental  restoration  project. 


5.  M-rnWirm  Wggded  To  Assure  Participation  of  Qualified 
Contractors .  What  do  you  think  would  be  the  minimum  risk  sharing 
package  that  DOD  would  need  to  assure  the  participation  of  your 
members,  and  is  there  an  industry  consensus  on  this? 

Thera  is  indeed  an  industry  consensus  on  the  minimiua  risk 
sharing  pacicage  needed  to  assure  full  participation  in  the  DOD 
remediation  market,  and  HWAC  fully  supports  the  industry 
consensus  position.  The  attached  "Endorsed  Industry  Position  on 
Environmental  Restoration  Contractor  Lisibility"  sets  forth  the 
consensus  position.  As  sat  forth  in  mere  detail  in  the  Endorsed 
Industry  Position,  the  industry  believes  that  the  minimum 
requirements  include: 

-  indemnity  for  strict,  joint  and  several  liability  under 
federal  and  state  law. 

-  contractor  liability  for  negligence  up  to  a  deductible 
ameunt,  beyond  which  the  Goverrment  is  responsible. 

phase-out  of  the  deductible  amount  a  reasonable  period 
after  completion  of  the  contract. 

-  inclusion  of  the  risk-sharing  provisions  in  the  Request 
For  Proposals  so  that  all  offerors  are  aware  of  the 
liability  terms  being  offered  when  submitting 
proposals. 


6.  Minimum  Compared  to  Private  Party  Work.  Eew  does  this 
minimum  risk  sharing  package  compare  to  the  kinds  of  arrangements 
you  use  for  private  party  cleanup  wor.k?  Are  you  asking  DOD  for 
more  protection  than  you  are  from  private  parties  for  similar 
cleanup  wor.k? 

The  Endorsed  Industry  Position  reflects  terms  highly  similar 
to  those  most  often  obtained  in  private  party  cleanup  wer-k,  with 
the  cleanup  firm  retaining  seme  portion  of  potential  liability  up 
to  a  cap  ameunt  that  does  not  threaten  the  cleanup  firm's 
financial  viability,  and  the  purchaser  assxnaing  liability  beyond 
this  amount.  However,  in  a  significant  number  of  cases  ^e 
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cleanup  fira  is  able  to  obtain  more  favorable  terms  in  private 
party  arrangements,  where  all  third-party  liability  is  assumed  by 
the  purchaser  and  none  retained  by  the  cleanup  firm. 

Accordingly,  the  Endorsed  Industry  Position  asks  for  no 
more,  and  possibly  less,  than  what  is  generally  available  in 
private  party  arrangements. 


7.  Necctiations  With  POD.  Unfortunately,  DOD  still  does 
not  believe  there  is  a  problem  that  needs  to  be  fixed.  Why  do 
you  thirJc  that  you  have  not  been  able  to  convince  DCD  on  this 
issue? 

The  reasons  why  DOD  has  not  been  receptive  to  ac.knowledging 
the  existence  of  a  problem  are  undoxibtedly  many  and  complex. 
Chief  among  them,  however,  is  the  fact  that  since  much  of  the 
problem  is  still  somewhat  "over  the  horizon,"  in  that  only  a 
small  minority  of  the  significant  cleanup  contracts  have  as  yet 
been  let,  the  lack  of  responsible  participants  in  the  DOD  market 
is  net  yet  obvious.  In  addition,  DOD  does  not  appear  to 
appreciate  the  need  for  and  benefits  to  be  derived  from  an 
equi table  allocation  of  risk  in  this  area,  although  that  premise 
is  certainly  the  basis  for  many  other  DOD  and  FAR  contract 
clauses  from  which  DOD  benefits  by  obtaining  lower  prices  and 
increased  competition.  Finally,  DOD  is  naturally  reluctant  to 
be  viewed  as  "giving  away"  something  to  contractors 
unnecessarily,  even  though  DOD  is  both  the  "generator"  and 
"owner"  of  the  hazardous  wastes  involved,  and  thus  should 
continue  to  bear  the  risks  associated  with  them. 


3 .  Need  For  A  Timely  Solution  To .  Contractor  Ceneems.  Eew 
much  longer  do  you  think  DOD  can  continue  to  avoid  addressing 
contractor  concams  about  risk  sharing  before  the  shortage  of 
qualified  contractors  begins  to  adversely  affect  the  DCD  cleanuo 
program? 

The  DOD  environmental  restoration  programs  are  reportedly 
enZarinq  a  rapid  "ramp-up"  phase,  with  numerous  significant 
contracts  to  be  let  over  the  coming  18  months.  There  is 
substantial  pressure  on  DOD  to  complete  cleanups  rapidly, 
particularly  in  the  case  of  military  bases  scheduled  for 
realignment  or  closure.  If  the  recession  is  truly  ending,  this 
will  also  expand  the  private  mar.ket  for  cleanup  services,  where 
more  favorable  liability  protection  is  generally  available.  The 
mere  favorable  DOE  and  international  markets  are  similarly 
expanding.  These  other  markets  will  all  draw  qualified 
contractors  away  from  DOD  werk  where  inadequate  liability  terms 
are  offered,  just  at  a  time  DOD's  needs  are  also  expamding. 
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In  short;,  EWAC  believes  that  DOD's  cleanup  prograa  will  be 
adversely  affected  by  the  oirrent  liability  situation  sooner 
rather  than  later,  although  the  precise  timing  is  dependent  upon 
the  interaction  of  a  number  of  factors,  as  outlined  here. 

From  auaother  standpoint,  DOD's  restoration  programs  may 
already  be  adversely  affected  by  the  reluctance  of  contractors  to 
stray  from  "triad  and  true"  technologies  and  to  propose 
innovative  technological  solutions  for  DOD  sites  in  the  absence 
of  better  protection  from  potential  liabilities.  This  adverse 
effect  will  undoubtedly  follow  from  DOD's  present  policies,  but 
the  effect  is  inherently  difficult  to  measure.  DOD  will  simply 
never  see  the  innovative  proposals  it  might  otherwise  have 
received. 


9.  More  Cost -Effective  DOD  Cleanups.  Ecw  would  a  more 
equitable  DOD  policy  on  contracting  liability  translate  into  high 
quality  auid  mors  cost-effective  cleanups  and  is  there  any  data  to 
back  this  up? 

An  equitable  DOD  risk  sharing  policy  would  promote  high 
quality  by  encouraging  the  more  sophisticated  and  high  net  worth 
companies  to  fully  participate  in  the  DOD  cleanup  market. 
Currently,  such  firms  are  staying  largely  on  the  sidelines.  In 
addition,  the  high  risks  associated  with  DOD  cleanup  contracts 
tend  to  give  a  competitive  advantage  to  those  contractors  who  are 
willing  to  plunge  Into  bidding  on  a  DOD  contract  without  a 
careful  risk  assessment  or  adequately  factoring  that  risk  into 
their  bid  price.  Over  the  Icng  run,  E^C  believes  that 
contractors  who  understand  the  risks  involved  in  hazardous  waste 
work  (and  eure  thus  in  a  position  to  closely  manage  those  risks) 
will  perform  more  responsibly  than  those  that  either  do  not 
appreciate  the  risks  or  choose  to  ignore  them. 

Cost  effectiveness  will  be  promoted  by  increased  competition 
for  DOD  cleanup  contracts  as  a  result  of  the  increased  nu^er  of 
participants  in  the  DOD  market,  and  the  consequent  increased 
competition  for  contracts.  In  addition,  by  allowing  cleanup 
firms  to  propose  greater  use  of  innovative  technologies  in 
cleaning  up  sites,  DOD  will  benefit  from  the  potentially  very 
significant  cost  savings  to  be  realized  from  such  advanced 
technologies. 


10.  Is  Industry  A  Hostace  To  COD  Wcrk?  To  what  extent  is 
the  environmental  cleanup  contract  industry  hostage  to  the  DOD 
workload?  To  put  it  euiotter  way,  can  the  most  qualified 
contractors  afford  to  pass  up  these  cleanups,  even  without  a  more 
egiitable  risk  sharing  aurrangement? 
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No,  industry  can  largely  afford  to  bypass  (or  be  extrenely 
selective  regarding)  DQD  restoration  work,  since:  a)  the  DOE 
market  is  and  is  projected  to  remain  much  larger  than  the  DOD 
market;  b)  the  EPA  Superf'ond  market  is  and  will  remain 
substantial  in  relation  to  the  DOD  market;  c)  the  private  party 
market  is  also  larger  than  the  DOD  market;  and  d)  the 
international  market,  while  currently  small,  is  expected  to 
expand  rapidly  in  years  to  come,  and  may  well  substantially 
exceed  the  DOD  market  in  size  within  a  few  years. 

In  sum,  industry  has  several  other  large  and  expanding 
markets  to  turn  to  other  than  DOD,  and  all  offer  better  liability 
protections  than  DOD  does.  Accordingly,  the  industry  is  not 
hostage  to  DOD. 


11.  Section  119  Indemnification  Authority.  What  are  the 
problems  with  Section  119  (of  SARA]  and  how  would  it  have  to  be 
modified  to  address  DOD  remedial  action  contractor  concerns? 

EWAC  bel-eves  that  Section  119  of  SARA  is  unsuitable  for  use 
as  the  basis  for  a  DOD  risk  sharing  program  because  of  numerous 
shortcomings  with  that  Section,  including  the  following: 

a)  Section  119  does  not  apply  by  its  terms  to  response 
action  contracts  for  remedial  work  at  sites  not  on*EP-\'s 
National  Priorities  List  (NSL) .  Most  DOD  sites  requiring 
cleanup  are  not  NPL  sites,  and  so  Section  119  simply  does 
not  apply. 

b)  Section  119  offers  indemnification  only  from  negligence 
liability.  In  reality,  cleanup  firms  are  exposed  to 
liability  on  a  number  of  theories  other  than  negligence, 
including  state  ccmmcn  law  strict  liability  for" 
'•ultrahazardous”  acoivities,  nuisance,  trespass,  and  state 
statutory  liability  (e.g.,  state  Superfund  laws). 

c)  Section  119  indemnification  is  available  only  for 
damages  caused  by  a  "release,"  whereas  substantial  liability 
could  also  be  premised  on  a  "threatened  release"  that  would* 
net  be  covered  by  Section  119  indemnification. 

d)  As  the  source  of  funds  for  paying  covered  claims  under 
Section  119  is  the  hazardoxis  waste  Superfund,  using  Section 
119  for  DCD  contracts  would  potentially  take  funds  away  from 
cleanup  of  Superfund  sites  by  SPA. 

e)  ERA'S  Proposed  Final  Guidance  implementing  Section  119 
(as  published  in  November  1989)  proposes  wholly  inadequate 
liability  limits  and  time  restrictions  on  indemnification, 
as  well  as  punitive  deductibles  and  other  onerous  terms. 

The  numerous  shortcomings  of  EPA's  Proposed  Final  Guidance 
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ara  set  forth  in  detail  in  HWAC's  conments  to  ErA  on  the 
Proposed  Final  Guidance,  a  copy  of  which  is  atoached. 

In  stua,  to  utilize  Section  119  for  DOD  contracts  would  require  a 
wholesale  revision  of  Section  119  as  presently  written. 


12.  small  Business  *  stake .  What  is  snail  business'  stake 
in  the  cutcoae  of  DOD  efforts  to  address  the  liadsility  concerns 
of  remedial  action  contractors?  Eow  will  an  equitable  DOD  risk 
sharing  arrangement  help  small  btisiness? 

Small  business  has  a  large  stake  in  DOD's  implementation  of 
an  equitable  risk-sharing  program  to  deal  with  response  action 
contractor  liability  concerns.  First,  small  bxisinesses  are  most 
vulnerad:le  to  the  lack  of  bonding  availability  that  characterizes 
the  present  liability  situation.  Moreover,  small  businesses  are 
also  the  least  able  to  self-insure  against  even  relatively 
smaller  liabilities.  While  entering  into  a  DOD  remediation 
contract  today  is  a  "bet  the  company"  proposition  for  even  the 
large  firms,  the  odds  on  that  bet  are  far  worse  for  a  small 
business,  since  the  small  business  will  be  put  out  of  business  by 
a  liability  that  a  larger  firm  cotild  stirvive.  Finally, 
responsible  and  risk-sensitive  small  businesses  are  most 
vulnerable  to  finding  themselves  "priced  out  of  the  mar-ket"  for 
DOD  contracts  by  other,  less  responsible  small  businesses  that 
feel  they  have  little  to  lose  by  ignoring  their  potential 
liabilities  under  DOD  restoration  contracts. 

In  staa,  implementation  of  an  equitable  risk  shaming  program 
by  DOD  will  greatly  enhance  the  ability  of  small  btisinesses  to 
participate  in  the  DOD  cleanup  market. 


12 .  "Prime  Tarcet"  Defendant.  On  page  2  of  your  prepared 
statement,  you  say  than  the  cleanup  contractors  involved  in  DOD 
work  could  end  up  as  the  "prime  target"  defendant  in  subsequent 
third  party  liability  suits.  Why  is  that  and  how  does  this 
relate  to  the  need  for  a  more  ecuitable  risk  sharing  arrangement 
with  DOD? 

The  doctrine  of  "joint  and  several  liability"  applies  to 
most  of  the  legsLl  theories  xinder  which  a  cleanup*  firm' may  be 
found  liable  for  their  actions  in  connection  wi^  DOD  cleanups. 
Under  this  doctrine,  one  finauicially  viable  defendant  is 
responsible  for  paying  all  of  the  assessed  damages,  even  if  other 
defendants  are  also  responsible  in  part  (even  for  the  most  part) 
for  causing  the  damage.  Accordingly,  the  most  financially  viable 
defendants  are  the  most  at  risk,  and  the  risk  is  increased  if 
other  defendants  are  either  without  substantial  assets  or 
otherwise  immune  from  suit. 
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The  doctrine  of  joint  and  several  liability,  combined  with 
COD'S  likely  sovereign  iamunity,  are  what  combine  to  make  the 
cleanup  firm  at  a  DOD  site  the  likely  "prime  target"  defendant 
for  third  party  claimants.  At  a  DOD  site,  the  operator  and  owner 
of  the  site  who  generated  the  waste  problem  in  the  first  place  is 
typically  DOD.  This  contrasts  sharply  with  the  situation  at 
private  sites,  where  numerous  firms  are  potentially  responsible 
parties  as  waste  generators,  operators  or  owners.  If  sued  in 
connection  with  a  release  or  potential  release  from  the  site,  DOD 
would  presumably  assart  sovereign  immunity  as  a  defense,  and 
avail  itself  of  the  "discretionary  function"  exemption  from  the 
Federal  Tort  Claims  Act  (which  waives  the  Government's  sovereign 
immunity  to  a  limited  extent) . 

Accordingly,  even  if  DOD  were  ultimately  judged  to  be  90% 
liaible  and  the  cleanup  firm  only  10%  liable,  the  cleanup  firm 
would,  under  the  principles  of  joint  and  several  liability,  have 
to  pay  the  entire  judgment.  Moreover,  DOD  would  continue  to  be 
protected  by  sovereign  immunity  from  any  effort  by  the  cleanup 
firm  to  recover  the  90%  of  the  damages  actually  caused  by  DOD, 
but  paid  by  the  cleanup  firm.  It  is  also  likely  in  many 
instances,  in  view  of  the  lack  of  insurance,  that  the  judgment 
would  be  sufficient  to  bankrupt  the  cleanup  firm.  In  that 
instance,  injured  victims  with  meritorious  claims  might  go 
uncompensated  unless  the  Government  were  waive  its  sovereign 
immtinity  (see  the  discussion  of  "indemnification  by  default" 
below) . 

In  sum,  the  combination  of  joint  auid  several  liability  and 
DOD' 3  sovereign  immuni*^  greatly  heightens  the  risk  faced  by 
cleanup  firms  at  DOD  sites,  and  further  emphasizes  the  need* for 
an  equitable  risk  sharing  policy. 


14.  Indemnification  Bv  Default.  You  seem  to  argue  that  if 
DOD  is  not  able  to  attract  the  most  qualified  and  financially 
sound  remedial  action  contractors,  that  the  taxpayers  are  likely 
to  end  up  facing  large  scale  indemnification  by’ default.  Am  I 
correct  and,  if  so,  how  will  a  better  risk  sharing  arrangement 
minimize  this  likelihood? 

If  the  present  liability  situation  is  not  corrected,  and 
COD'S  restoration  program  remains  skewed  in  favor  of  those 
contractors  who  either  fail  to  appreciate  or  ignore  the  liability 
risks  presently  associated  with  DOD  cleanup  contracts,  EWAC 
believes  the  likelihood  of  significant  valid  claizis  being 
asserted  will  only  increase.  The  cleanup  firms  foxind  liable  will 
not  be  able  to  pay  those  claims,  especially  with  the  high  net 
worth  companies  largely  remaining  on  the  sidelines.  The  victims 
will  then  have  no  source  of  compensation  for  their  injuries. 


8 


In  such  a  situation,  DOD  reliance  on  sovereign  innunity  to 
avoid  paying  claims  may  no  longer  be  viadale,  and  DCD  would  end  up 
compensating  the  injured  victims  with  public  funds,  which  is  what 
is  meant  by  "indemnification  by  default."  The  ultimata  cost  to 
DOD  under  tois  scenario,  however,  would  be  far  higher  than 
instituting  an  equitable  risk  sharing  program  that  allows  the 
most  financially  sound  and  responsible  firms  to  perform  the  work 
in  the  first  place. 


15.  Availability  of  Insurance.  Along  with  a  number  of  your 
colleagues,  you  indicate  that  satisfactory  insurance  coverage  is 
not  available  to  remedial  action  contractors  contemplating  DOD 
cleanup  work.  How  do  you  think  that  am  equitable  risk  sharing 
arrangement  with  DOD  would  improve  that  situation  and  can  you 
point  to  any  cases  where  this  has  occurred  in  other  areas  of  the 
pxiblic  or  private  sector? 

An  equitable  risk  sharing  mechanism  for  DOD  remediation 
contracts 'similar  to  the  Endorsed  Industry  Position  would 
encourage  the  development  of  reasonably-priced  insurance  coverage 
by  providing  a  fixed  ceiling  amount  on  the  cleanup  firm's 
liability,  beyond  which  the  Government  would  bear  the  risk.  This 
fixed  ceiling  then  allows  the  insurance  companies  to  assess  their 
risks  with  much  greater  certainty,  since  the  insurance  company 
can  be  assured  that  in  the  event  of  a  catastrophic  loss,  the 
courts  will  not  look  to  the  insurance  compamy  as  the  only  "deep 
pocket."  In  recent  years,  insurance  companies  have  became  all* 
too  sensitive  to  the  successful  use  of  imaginative  legal  theories 
effectively  expanding  their  liability  far  beyond  stated  policy 
limits.  This  has  effectively  happened  in  those  cases  that  have 
found  pollution  releases  occurring  over  a  period  of  years  to 
trigger  "ocourrenca-based"  liability  coverage  under  policies 
issued  as  long  as  30  years  ago.  The  certainty  that  the  insurance 
company  will  not  be  foxind  to  be  the  "insurer  of  last  resort" 
should  lead  to  more  reasonably  priced  coverage. 
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April  24,  1991  Testimony  of 

George  L.  Gleason,  Chairman  of  HWaC’s  Federal  Action  Committee 
Before  the  Environmental  Restoration  Panel 
of  the  House  Armed  Services  Committee 


Good  afternoon.  My  name  is  George  Gleason,  and  I  am  Senior  Vice  President  and  General 
Counsel  of  NUS  Corporation.  I  am  appearing  today  in  my  capacity  as  Chairman  of  HWACs 
Federal  Action  Comminee.  The  purpose  of  my  testimony  today  is  to  comment  on  the  Department 

I 

of  Defense  (DOD)  study  of  the  risks  and  liabilities  facing  firms  providing  environmental 
restoration  services  to  the  Department.  My  testimony  will  (I)  describe  our  organization  and  otir 
interest  in  the  DOD  study,  (2)  identify  the  liabilities  facing  HWAC  member  firms,  and  (3)  provide 
recommendations  for  Congressional  implementation  of  DOC'S  study  results. 

•  / 

First,  I  would  like  to  commend  this  Panel  as  well  as  the  full  Committee  for  it’s  efforts  during  the 
last  Congress  to  recognize  the  important  role  played  by  experienced  environmenol  engineering  and 
science  firms  at  DOD  facilities,  and  to  require  the  study  of  ue  liabilities  facing  these  firms  before 
enacting  any  additional  legislation;  the  legislation  proposed  during  last  year’s  Congress  would  have 
severely  and  negatively  impacted  DOD’s  ability  to  fulfill  Secretary  Cheney’s  commitment  to 
prompt  cleanup  of  all  DOD  facilities. 

I  would  also  like  to  commend  the  Department  for  its  vigorous  efforts  to  study  the  liabilities  facing 
our  community,  and  its  recognition  that  DOD  is  the  party  ±at  is  ultimately  responsible  for  the 
liabilities  associated  with  the  wastes  generated  in  furtherance  of  the  national  defense. 


ACoMtonof  81* 

American  Consxilting  Engineers  Council 


HWAC  and  the  Environmenral  Cleanup  Industry 


HWAC  is  an  association  of  over  120  engineering  and  science  firms  practicing  in  hazardous  waste 
management.  HWACs  members  comprise  80%  of  the  hazardous  waste  revenues  reflected  in  the 
Engineering  News  Record’s  summary  of  the  top  500  engineering  firms.  Our  members  investigate 
as  well  as  develop  and  implement  remedies  to  clean  up  the  environmental  damage  created  by 
others,  yet  we  may  be  held  to  the  same  standards  of  liability  as  potentially  responsible  parties  (i.e., 
owners  and  operators  of  hazardous  waste  sites,  as  well  as  generators  and  transponen  of  hazardous 
waste).  Examples  of  the  types  of  services  provide  by  HWAC  member  firms  include  release 
detection  and  monitoring,  remedial  investigations  and  feasibility  smdies  (RI/FS),  remedial  designs 
and  remedial  actions  (RD/RA),  cleanup  construction  and  construction  management,  and 
implementation  of  other  federal  and  state  environmental  laws  and  regulations.  HWaC  member 
firms’  greatest  assets  are  their  employees,  which  consist  of  the  majority  of  the  country’s  highly- 
trained  and  experienced  engineers,  hydrogeologists,  chemists,  and  other  scientists  skilled  in 
providing  hazardous  waste  services  to  clients.  HWAC  operates  under  the  umbrella  of  the  5,000 
member  American  Consulting  Engineen  Council,  which  represents  engineers  practicing  in  all 
engineering  technical  disciplines. 

Liabilities  Facina  HWaC  Member  Finns 

The  standards  of  liability  under  the  federal  Superfund  and  RCRA  laws  include  joint  and  several, 
as  well  as  strict,  liability.  In  addition,  numerous  and  differing  state  laws  impose  additional  and 
differing  liability  standards  on  firms  performing  cleanup  services  for  clients.  These  "liabilir/ 
without  regard  to  fault*  theories  are  being  interpreted  to  impose  liability  for  any  association  with 
a  hazardous  waste  site,  including  the  theory  that  hazardous  waste  work  constitutes  an 
■ultrahazardous  activity*  for  which  liability  is  imputed  without  regard  to  proof  of  causation. 

The  risks  are  high  in  the  environmental  cleanup  industry  due  to  the  enormous  cost  of  cleaning 
up  hazardous  waste  sites,  the  developing  nature  of  cleanup  technologies,  and  the  potential  for  third 


party  liabilities  associated  with  toxic  torts  and  other  claims  for  damages  that  could  arise  many 
years  in  the  future.  These  risks  are  negatively  impacting  the  availability  of  firms  to  continue  to 
provide  services  to  the  federal  government,  as  well  as  the  willingness  of  firms  to  develop,  test, 
and  implement  the  new  and  innovative  technologies  mandated  under  the  Superfund  amendments 
of  1986  (known  as  SARA). 

Recommendations  for  Congress 

DOD  recognizes  the  need  to  utilize  the  techn**  J  capabilities  possessed  by  private  firms  with 
experience  in  environmental  cleanup  activities.  HWAC  understands  that  the  DOD  study  will 
address  the  fact  that  the  unmanageable  risks  faced  by  these  firms  may  impede  DOD’s  ability  to 
protect  the  public  and  the  environment  through  prompt  cleanup  of  DOD  facilities.  Therefore, 
a  federal  scheme  of  indemnification  and  risk  sharing  for  firms  providing  environmental  restoration 
services  to  DOD  is  necessary  to  speed  cleanup  at  DOD  sites  and  to  ensure  full  protection  of 
human  health  and  the  environment. 

1.  Suoerfund  Section  119  is  Not  a  Complete  Answer 

Section  119  of  the  Superfund  law  authorizes  the  federal  government  to  indemnify  environmental 
cleanup  firms  to  the  extent  that  insurance  is  not  available  at  a  fair  and  reasonable  price.  It  is 
HWACs  belief  that  Section  119  does  not  provide  a  solution  for  DOD’s  problems.  Section  119’s 
coverage  is  interpreted  to  be  limited  to  Superfund  sites.  Because  the  overwhelming  majority  of 
DOD  facilities  are  not  listed  on  the  National  Priorities  List  (NPL),  the  services  provided  by  KWAC 
members  at  most  DOD  facilities  do  not  qualify  for  Section  1 19  indemnification.  Further,  Secaon 
119  does  not  provide  coverage  for  state  law  claims.  Therefore,  additional  protection  for  Hrms 
providing  environmental  t  ,,coration  services  to  DOD  is  necessary. 


2.  Public  Lnw  8S-804  is  Useful,  but  Currently  Not  a  Comolere  Solution 


Public  Law  85-804  authorizes  the  Department  to  indemnify  contractors  up  to  the  limits  of 
available  appropriations  in  the  case  of  "unusually  hazardous  or  nuclear  risks”  when  such  actions 
would  facilitate  the  national  defense.  The  required  national  defease  classification  has  been  utilized 
sparingly  by  DOD  to  date  for  environmental  restoration  contracts,  and  it  is  currently  being 
examined  for  possible  use  by  other  federal  agencies.  The  express  requirement  of  Secretary  level 
approval  for  use  of  Public  Law  85-804  for  such  hazardous  activities,  and  the  limit  on  Public  Law 
8S-804's  coverage  to  available  appropriations,  limits  its  appropriateness  for  use  in  rime-sensitive 
environmental  restoration  activities. 

S^Tosurance  and  Surety  Bonds.  Insufficient 

Adequate  insurance  covering  hazardous  waste  cleanup  is  almost  nonexistent  because  of  the 
uncertainties  associated  with  the  long-term  liabilities  of  hazardous  waste  cleanup  activities.  The 
insurance  market  has  decreased  from  four  companies  offering  some  coverage  two  years  ago  to  two 
companies  presently  offering  some  limited  coverage.  -  The  limited  coverage  that  is  available  is 
offered  on  a  "claims  made'  basis  and  does  not  cover  long  tail  claims.  In  addition,  surety  bonds 
covering  work  at  hazardous  waste  sites  remain  scarce  because  of  the  possibility  that  courts  will 
look  to  surety  bonds  as  the  "deep  pocket"  substitute  for  insurance.  The  lack  of  bonds  remains 
despite  last  year’s  Congressional  amendment  to  Section  119  to  address  surety  bond  issues. 

HWACs  overall  position  on  insurance  and  surety  bonds  which  was  adopted  by  the  HWaC  Board 
of  Directors  is  attached  to  this  testimony  for  your  reference. 

4.  Recommendations 

Indemnification  and  other  risk  transfer  policies  specific  to  DOD  facilities  are  necessary  due  to  the 
unique  risks  posed  by  DOD  facilities.  Specifically,  DOD  is  the  owner  and  operator  of  the 


facilities  where  activities  are  performed  by  cleanup  firms  in  accordance  with  Defense 
Environmental  Restoration  Program  and  other  federal  and  state  requirements.  Under  the  federal 
Superfund  law,  primary  responsibility  for  the  sites  rests  with  DOD  as  the  owner  and/or  operator 
of  the  facilities;  however,  substantial  contractor  risks  and  liabilities  exist  because  of  the  joint  and 
several,  as  well  as  strict,  liability  provisions  of  the  federal  Superfund  law  and  the  various  state 
laws. 

HWaC  believes  that  the  DOD  environmental  restoration  program  will  be  expedited  and  improved 
by  the  enactment  of  a  federal  standard  of  liability  for  all  DOD  environmental  restoration  activities. 
Further,  the  federal  standard  of  liability  and  risk  sharing  program  should  be  consistent  with  the 
following  principles: 

1.  Federal  law  should  specify  that  firms  providing  environmental  cleanup  and 
restoration  services  to  DOD  are  subject  to  a  uniform,  and  national,  federal  standard 
of  liability  in  lieu  of  the  varying  state  statutes. 

2.  The  uniform  federal  standard  of  liability  should  be  one  of  comparative  negligence. 
Concepts  such  as  joint  and  several,  and  strict,  liability  properly  belong  only  with 
the  parties  who  own  or  operate  the  sites,  and  who  are  otherwise  liable  as 
responsible  parties  under  applicable  statutes. 

3.  Federal  indemnincation  with  reasonable  deductible  provisions  should  be  provided 
for  the  hazardous  waste  liabilities  incurred  by  environmental  restoration  firms  to 
the  extent  that  such  liabilities  are  not  compensated  by  msurance.  Such 
indemnification  will  spur  the  development  of  a  meaningful  insurance  market 
because  it  will  add  an  element  of  certainty  to  which  insurance  underwriting  criteria 
can  be  applied.  DOD  should  be  required  to  reimburse  firms  for  the  cost  of 
reasonable  commercial  insurance  in  accordance  with  commonly  accepted  principles. 


4.  The  potential  liabilities  of  environmental  cleanup  firms  should  be  subject  to  a 
federal  smtute  of  repose.  The  statute  of  repose  should  specify  that  the  firms’  legal 
exposure  would  be  for  a  specific  period  of  years  from  the  date  the  work  at  the  site 
is  completed  and  accepted  by  DOD.  This  would  be  consistent  with  state  statutes 
of  repose  for  design  professionals  and  recognizes  that,  after  a  certain  time  period 
has  elapsed,  it  is  not  reasonable  to  hold  the  firm  responsible  for  future  events. 

5.  DOD  should  limit  the  overall  liability  of  environmental  cleanup  firms  to  a  specific, 
and  reasonably  calculable,  dollar  amount  for  all  DOD  environmental  restoration 
activities.  Action  along  these  lines  was  recently  taken  by  DOE  in  its  interim  final 
Management  and  Operating  (M&O)  contractor  accountability  rule  (56  FR  5064) 
which  limits  liabilities  to  the  fee  or  profit  earned  by  a  firm  during  the 
applicable  six  month  evaluation  period. 

Other  Tssaw 

HWaC  is  aware  of  efforts  to  require  certain  contractors,  speciiically  disposal  firms,  to  indemnify 
the  government  for  hazardous  waste  activities.  The  argument  advanced  by  proponents  of  this 
legisladon  is  that  client  indemnification  is  the  standard  practice  in  the  industry.  HWACs 
experience  has  been  that  the  firm  providing  these  services  requests  indemnification  from  its 
clients,  rather  than  vice  versa.  Further,  HWAC  has  repeatedly  suggested  that  before  enacting 
legislation  Congress  should  receive  proof  of  the  assertion  that  disposal  and  other  firms  indemnify 
the  person  and/or  organization  that  is  the  source  of  the  waste.  To  the  best  of  our  knowledge,  no 
proof  has  been  provided.  HWAC  cautions  Congress  that,  despite  the  apparent  appeal  of  being 
indemnified  for  hazardous  waste  releases,  there  is  no  such  thing  as  a  cost  free  liability.  The  costs 
of  waste  disposal  to  the  government  will  increase  due  to  the  need  for  the  firm  providing  this 
indemnification  to  internalize  the  costs  of  potential  future  liabilities,  and  the  number  of  firms 
willing  to  provide  services  to  the  government  will  decrease  significantly.  Further,  the  total  of  the 
liabilides  facing  firms  that  indemnify  ±eir  clients  would  leave  the  firm  open  to  massive  liabilide' 


beyond  just  their  liabilities  to  the  federal  government.  Therefore,  the  long-term  viability  of  these 
indemnifications  are  questionable  because,  in  the  end,  the  government  will  remain  responsible  as 
the  waste  generator  when  the  disposal  firm  is  no  longer  in  existence. 

Conclusion 

In  summary,  the  liabilities  facing  firms  providing  environmental  restoration  services  to  the  federal 
government  are  immense;  insurance  and  surety  bonds  are  insufficient  to  protect  these  firms  from 
their  risks  and  potential  liabilities;  Superfund  Section  119  and  Public  Law  865-804,  while 
appropriate  in  specific  circumstances,  are  insufficient  to  protect  cleanup  firms  in  all  situations; 
and  a  federal  standard  of  comparative  negligence  that  preempt  state  law  combined  with  other  risk 
transfer  mechanisms  is  necessary  to  ensure  protection  of  human  health  and  the  environment  from 
the  wastes  at  DOD  facilities. 

Thank  you  for  your  consideration  of  these  comments.  I  will  remain  available  to  respond  to  any 
questions  that  you  may  have. 


STATEMENT  OF  PRINCIPLES  ON  HAZARDOUS  WASTE  SITE  REMEDIATION: 
POLLUTION  INSURANCE,  SURETY  BONDS  AND  INDEMNITY  PROBLEMS 


Successive  studies  by  the  General  Accounting  Office  have  determined  that  insurance  remains 
generally  unavailable  and  is  unlikely  for  the  near  future  to  provide  adequate  coverage  for  firms 
engaged  in  hazardous  waste  remediation.  These  firms  are  generally  known  as  "Response  Action 
Contractors,"  or  "RaCs."  The  most  recent  GAO  report  in  September  of  1989  concludei 

Pollution  insurance  for  RAC  risks  continues  to  be  scarce  and  limited  in  coverage... 

Most  representatives  of  the  commercial  insurance  industry  see  little  or  no  likelihood 
of  expansion  in  the  availability  of  pollution  insurance  for  response  risks  in  the 
foreseeable  future.*’ 

Pollution  liability  insurance  has  remained  scarce,  according  :o  the  GaO,  despite  resurrection  of 
the  coverage  for  other  high  risk  activities  following  the  insurance  industry’s  recovery  from  the 
recent  hard  market  cycle." 

The  limited  amount  of  pollution  insurance  for  RACs  now  on  the  market  is  expensive,  with 
premiums  averaging  3%  to  6%  of  the  cost  of  cleanup.  The  available  coverage,  which  is  limited 
to  either  S5  million  per  occurrence  and  in  the  aggregate,  or  S3  million  per  occurrence  and  S6 
million  in  the  aggregate,  falls  far  short  of  covering  contractors  from  potential  third  party  liability. 
These  insurance  policies  also  may  contain  various  exclusions  or  limitations  that  m^e  them  next 
to  worthless,  such  as  site  limitations,  short  duration  of  coverage  and  exclusion  of  significant  risks. 
In  addition  to  lack  of  insurance.  Superfund  contractors  are  increasingly  unable  to  obtain  the 
penormance  and  payment  bonds  required  for  remedial  construction  under  the  Miller  Act  and 
various  state  laws,  due  to  the  surety  bondholders’  concern  regarding  their  potential  exposure  to 
pollution  liabilities. 

Why  Pollution  Insurance  and  Surety  Bonds  are  Unarailable 

The  General  Accounting  Office  identified  three  factors  inhibiting  the  development  of  polludon 
liability  insurance  for  the  Superfund  progranu  First,  RACs  are  viewed  as  particularly  high  risks, 
even  within  the  pollution  control  industry. 

Because  of  the  unknown  nature  of  the  risks  found  at  Superfund  sites,  RACs  are 
regarded  as  a  high-risk  segment  of  the  market  by  the  insurance  industry.  As  such, 
insurance  options  and  policy  terms  are  likely  to  be  more  limited  chan  those 
available  to  less  risky  segments  of  the  pollution  industry,  such  as  waste 
transponers.* 

Second,  insurers  allege  that  recent  court  decisions  have  expanded  policy  terms  beyond  their 
inmnded  meaning,  to  make  the  insurer  responsible  for  judgemea.5  the  insured  could  not  otherwise 
afford.  Insurers  argue  that  this  unanticipated  expansion  of  liability  has  made  it  difficult  to  offer 
even  small  amounts  of  coverage,  since  insurers  cannot  be  certain  that  courts  will  adhere  to 
expressed  policy  limits.  Finally,  since  hazardous  waste  cleanup  is  a  relatively  new  undertaking, 
any  liabilities  derived  from  such  work  may  not  be  manifest  until  long  after  it  is  substantially 
completed.  As  a  result,  the  insurance  industry  lacks  the  kind  of  claims  history  it  needs  to  project 
Che  probability  and  frequency  of  losses,  and  to  adjust  policy  limits  and  premiums  to  either  avoid 
cerain  losses  or  generate  enough  premium  income  to  cover  them.^ 


^  0.3.  S4a*nl  Aeeauatinc  OOea,  3uo<rfand:  Contraeton  »r»  3»inr  too  LthTallv  Tnd»TTmifitd  Vr  th«  Gov^iriTnt. 
CAO/R.CSP  -  80-160  (1060),  (baniiuAar  aMa  aa  1980  QaO  taport  aa  SO.) 

’  W.  at  SI. 

^  1989  GAO  Raport.  mora  nota  tS.  at  30. 
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Id:  198T  GAO  Raport.  roora  aot»  IS,  at  74. 


The  surety  boud  problem  has  root  causes  similar  to  the  insurers’  concerns.  An  acute  shortage  is 
being  experienced  by  RACs  in  securing  performance  and  payment  bonds.  Since  such  surety 
bonds  are  required  by  law  for  hazardous  waste  site  remediations,  their  unavailability  can  adversely 
affect  the  federal  remediation  programs.  The  problem  essentially  is  the  surety  underwriters’ 
concerns  that  the  bonds  would  be  called  on  to  provide  coverage  for  third  party  liability  claims. 
In  the  absence  of  adequate  insurance  or  government  indemnity,  there  is  a  good  possibility  that  the 
RAC  would  become  insolvent  and  that  the  surety  bond  underwriter  would  represent  the  only 
assets  available  to  pay  the  claim.  While  such  liabilities  may  technically  exceed  the  obligations  of 
the  surety  bond,  under  the  "deep  pockets"  theory  of  liability  often  followed  by  courts  in 
environmental  pollution  liability  cases,  there  is  real  concern  that  the  bond  would  be  called  on  to 
pay  the  claim.® 


Adequate  Indemnification  Encourages  Development  of  the  Insurance  and  Surety  Bond  Markets 

It  is  essential  that  adequate  indemnity  be  provided  for  hazardous  waste  remediation  work 
performed  by  RaCs.  Indemnification  under  CERCLA  Section  1 19  was  designed  by  Congress  to 
provide  maximum  incentives  for  private  firms  to  develop  pollution  liability  insurance  tailored  to 
the  requirements  of  RACs.  Indemnity  also  encourages  development  of  the  surety  bond  markets. 
HWaC  believes  indemnity  should  be  provided  pursuant  to  Section  119  where  the  work  is 
performed  on  Superfund  sites,  or  such  other  authority  which  an  agency  may  have  for  non- 
Superfund  remediation  work. 


It  is  clear  that  insurers  are  concerned  that  courts  may  stretch  policy  limits  in  order  to  pay  large 
claims,  and  that  performance  bonds  for  construction  firms  may  be  jeopardized  by  surety 
bondholder  anxieties  about  exposure  to  pollution  liabilities.  By  providing  a  sure  source  for 
payment  for  large  claims,  indemnification  assures  firms  interested  in  offering  modest  amounts  of 
insurance  coverage  that  policy  limits  will  not  be  stretched  by  courts  in  search  of  a  "deep  pocket.” 
For  the  same  reasons,  the  Surety  Bondholders  Association  has  testified  that  protecdng  construction 
contractors  from  third-parry  liability  would  do  much  to  alleviate  the  shortage  of  performance 
bonds.* 


In  contrast,  the  unavailability  of  indemnity  or  unreasonably  low  limits  would  signal  to  insurers  the 
government's  own  lack  of  confidence  in  the  insurability  of  RaCs.  E?A  has  already  determined 
that  RACs  have  an  excellent  loss  history  under  the  Superfund  program,  and  are  subject  to  loss 
control  practices  "far  more  stringent”  than  would  be  required  by  commercial  insurance  companies.^ 
In  addition,  by  exempting  Section  119  from  the  And- Deficiency  Act  and  authorizing  unlimited 
appropriadoos  to  pay  for  future  claims.  Congress  has  placed  the  full  faith  and  credit  of  the  U.S. 
Government  behind  the  indemniflcadon  program.  If  the  Government  is  unwilling  to  offer 
adequate  indemnificadon  despite  those  advantages,  it  can  hardly  expect  private  insurers  that  lack 
£?A’s  experience  and  funding  to  fill  the  gap. 

For  non-superfund  site  remediadon  work,  where  Secdon  11?  indemnity  is  not  available,  there  are 
other  established  mechanisms  for  reimbursing  contractor's  liability  costs.  These  include,  for 
example.  Public  law  85-804;  FAR  Secdon  52-228-7,  which  provides  for  reimbursement  of  certain 
third  party  liability  costs;  and  in  the  case  of  radioacdve- included  damages,  the  provisions  of  the 
Price-Andenon  Nuclear  Indemnity  Act.  These  coverages  are  not  inconsistent  with  Secdon  119, 
and  indeed,  should  be  used  to  supplement  Secdon  119  in  appropriate  circumstances. 


*  Tba  eenearru  o(  tha  mratiai  in  thia  rtfnrd  «ra  lat  out  in  »  lattar  to  tha  EPA  from  tha  Amahcon  Insunnea 
Aaaoriarton  and  tba  Suraty  Aaaocaation  of  Ainanen,  dntad  May  19,  19S9. 

*  IiOttar  Ra:  Draft  fadami  Rafutar  Nodea  on  Saedon  119,  from  Lynn  Sehubarc  to  Tom  Gillia,  Economiat,  OOea  of 
Waata  Pragraina  Enforeamant,  UJ.  EPA,  Daeambar  S,  1988. 

^  Propoaad  Saction  119  Guidalinaar  Padarol  Hawitaf  Notica  (Draft),  D.S.  EPA  Offiea  of  Solid  Waata  and  Emartaney 
Baapenaa  (Juiy,  1988). 


Adequate  Indemnity  is  Cost  Effective 


While  the  provuion  of  indemnity  is  sometimes  perceived  to  represent  an  additional  cost  to  the 
Government,  the  opposite  is,  in  fact,  true.  Indemnity  saves  the  Government  money  up  front  in 
the  remediation  programs  by  increasing  the  number  and  quality  of  bidders,  and  thus  reduces  costs. 
The  cost  effectiveness  of  indemnity  has  been  demonstrated  by  the  experience  of  New  Jersey  and 
the  Corps  of  Engineers. 

HWAC  recently  evaluated  fixed  price  bids  for  remedial  action  projects  let  by  the  Corps  of 
Engineers  (Corps)  and  by  the  New  Jersey  Department  of  Environmental  Protecdon  (NJDEP).  The 
Corps  and  NJDEP  differ  significantly  in  their  handling  of  indemniflcatioa,  with  the  Corps 
providing  uncapped.  Section  119  indenmificadoos  and  NJDEP  penalizing  bidders  who  request 
indemnificadon.  This  evaluadon  shows  that 

0  The  net  result  of  New  Jersey’s  policy  has  been  to  provide  no  indemnificadon  to  remedial 
acdon  contractors  and  to  drive  out  those  contractors  requiring  iq 
0  New  Jersey  is  receiving  one-half  the  number  of  bids  per  project  from  one-third  to  one- 
fourth  the  number  of  companies  bidding  Corps  work; 

0  New  Jersey  is  paying  a  premium  of  more  than  20%  of  the  project  cost  for  its  policy, 
compared  to  projects  bid  by  the  Corps. 

0  Even  the  ranks  of  the  decreasing  number  of  bidders  qualified  to  bid  the  larger  Corps 
projects  are  being  depleted  by  the  unavailability  of  bonds;  applying  the  New  Jersey 
policies  would  only  aggravate  the  situadon. 

Findings  and  Recommendations 

It  is  clear  that  there  Is  Inadequate  liability  insurance  available  to  RaCs  engaged  in  hazardous 
waste  remediadon  acdvides.  There  is  also  an  acute  and  growing  problem  with  respect  to  the 
availability  of  the  performance  and  payment  surety  bonds  required  by  federal  and  state  laws  for 
remedial  construcdon  acdvides.  Both  of  these  problems  are  beginning  to  adversely  affect  the 
federal  remediadon  programs  by  decreasing  the  number  of  firms  available  and  willing  to  provide 
^ese  services,  with  res^dng  increases  in  costs  to  the  government.  Provision  of  adequate 
indemnity  or  other  liability  cost  reimbursement  mechanisms  will  improve  both  the  polludon 
liability  and  surety  bond  aituadons. 

Congress  has  recognized  the  special  liabilides  that  may  be  incurred  by  RACs,  and  the  inadequacy 
of  available  insurance  to  cover  such  risks,  in  enacting  Secdon  119,  which  provides  federal 
indemnity  for  remediadon  work  at  Superfund  sites.  Consistent  with  the  intent  of  Congress,  all 
federal  departments  and  agencies  should  provide  Secdon  119  coverage  for  work  at  such  sites. 

Where  Secdon  1 1''  say  not  be  available,  other  established  mechanisms  are  available  to  reimburse 
RaCs  liability  .its,  including  Public  Law  85-804,  FAR  52-228-7,  and  the  Price  Anderson 
Nuclear  Indemnity  Act.  It  should  be  the  uniform  policy  of  all  federal  departments  and  agencies 
to  provide  such  of  these  coverages  as  may  be  available  and  appropriate  with  respect  to  each 
remediadon  task. 


-  Approved  by  the  Bocrd  of  Directors  - 
-  April  18,  1990  - 
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ErroORSZD  ETOUSTRY  POSITION  ON 
ENVIRONMENTAL  RESTORATION  CONTRACTOR  LIABILITY 

DOO  is  anticipating  a  major  expansion  of  its  environmental  restoration  activities  due  to 
the  need  to  clean  up  both  existing  facilities  and  bases  targeted  for  closure.  This  effort  is 
anticipated  to  cost  several  biHlon  dollars.'  and  involves  activities  to  protect  human  health 
and  the  envlrontnent  from  the  Impacts  of  hazardous  waste  releases  and/or  potential 
releases.  DOO.  as  the  owner  of  facilities,  bears  the  responslbllitjr  for  protecting  human 
h<»gi»-h  and  the  mvlronment.  and  also  bears  direct  liability  for  the  existence  of  waste  at 
these  &cilities. 

Because  of  the  liability  associated  with  deanup  of  DOO  facilities,  many  expenenced 
environmental  restoration  and  management  firms  are  either  not  bidding  or  proposing 
DOO  environmental  restoration  work  or  are  bidding  or  proposing  only  limited  to 
minimize  liability  expostme.  Given  the  plarmed  expansion  in  OOD's  cleanup  program-  a 
change  in  DOD's  contract  terms  is  needed  to  expand  the  cannactor  resource  base 
availaide  to  DOD  and  to  improve  competition. 

Pxinelples 

Changes  to  OOD's  contracting  policy  shotild  be  based  on  the  following  principles. 

First.  DOD  generated  the  waste  as  a  by-product  of  its  basic  mission.  Therefore.  DOD 
bears  the  ultimate  responsibility  for  the  waste  including  responsibility  protechng  the 
public.  This  principle  is  consistent  with  the  CERCLA  concept  of  liability  which  hflld?  the 
generator  responsible  for  hazardoiis  waste  pollution.  DOD’s  responsibility  caimot  be 
contracted  away. 

Second.  liabilities  incurred  by  deanup  and  management  contractors  should  be  based  on 
a  negligence  standard  rather  than  a  standard  based  on  strict,  joint  and  several  liability. 
The  scdct.  Jolm  and  several  liability  standards  are  more  appropriate  for  the  waste 
generator  not  the  deanup  contractor  who  did  not  germrate  the  waste,  has  Ihslted  control 
over  the  final  remedy  sdected.  and  who  may  be  uxiaware  of  pre-existing  site  conditions 
and/or  the  esent  of  environmental  cantaznmatlan  at  the  site. 

Third,  irmovadve  technologies  wiH  be  needed  to  solve  many  of  DOD’s  mvlrocmentai 
concammaiion  problems.  The  uncsrminiies  concerning  the  ultimate  effects  resulting 
from  the  application  of  tnnovactve  technologies  result  in  additiozml  nsks.  Coxmactors 
ahmiid  be  encouraged,  not  discouraged,  to  use  innovative  technologies. 

Fourth,  the  risks  associated  with  environmental  restoration  should  be  allocated  between 
the  govenxment  and  the  deanup  connactor  on  the  basis  of  their  respective  roles. 

Fsamewozk  for  a  Solstioxi 

DOD’s  connactmg  policies  should  be  changed  to  provide  the  following  provisiozm. 

1.  DOD  should  provide  an  indemnity  for  strict.  Joim  and  several  UahlUty 
arising  under  both  federal  and  state  laws.  Current  federal  and  state  laws 
pocenhaily  hold  the  connactor  responsible  regardless  of  the  degree  of  faulL 


2.  Cleanup  conrractors  should  be  liable  to  the  extent  of  their  negligence  up  to 
some  level  above  which  the  government  woitld  assume  responsibllitv  for 
claims.  The  arnnunr  for  which  the  concractor  Is  responsible  should  be 
related  to  the  size  of  the  contract. 

3.  DOD  should  provide  contract  language  that  establishes  a  time  limit  after 

completion  of  die  work  for  the  contractor's  responsibili^.  This  would 
eliminate  Tong  tail*  that  can  occur  long  after  the  work  has  been 

performed. 

4.  Changes  to  liability  tenzts  shoxild  be  Implemented  as  a  matter  of  overall 
DOD  policy.  Implemftntatlon  by  the  Services  or  Commands  should  be 
established  and  made  Imown  well  in  advance  of  any  procurement  to  die 
conmactor  communi^. 

5.  In  addition  to  adequate  risk  sharing  mechanisms.  DOD  should  provide 
special  incentives  such  as  reduced  liability  limits  to  encourage  connractors 
to  use  innovative  technologies. 

1.  DOD  can  accomplish  a  significant  improvement  by  fully  using 
atithozities.  such  as  Public  Law  85*804  and  FAR  Clause  3*2J228*7  to  fulfill 
government  responsibilities.  Appropriate  Secretary  approval  and  FAR 
modifications  shovdd  be  obtained  to  &LciIitate  the  use  and  ensure  the 
applicability  of  these  mechamsma. 

2.  In  addition,  the  Congress  could  provide  substantial  assistance  to  this  eSirt 
by  incorporating  these  principles  into  law. 

posmoN  ErmoRSERS 

(as  of  August  26.  1992) 

ORGATUZATZONS: 

American  Defense  Preparedness  Association 
Associated  General  Comxacmrs  of  America 
Kazardous  Waste  .Acdon  Coalition 
National  Construcmrs  Assodahon 
National  Security  Industrial  Assodahon 


Azadcaa  Congress  on  Surveying  stamping 
Coimdl  of  Independent  Laboratoxies 
ASFS/The  assodadon  of  Engtneesng  Flzsu 
PncScingln  the  Geosdencss 
Contxacs  Seviees  Association  of  America 
TwafKfT«><  AiModafion 
Hadonai  Sode^  of  Professional  Engineers 
rflntraefBTs  Institute 


American  Consulting  Council 

Amrttan  Sodecy  of  CMl  Engineers 
Associated  Builders  and  Consactors 

Design  Professionals  Coalition 

National  Assodadon  of  Minority  Concacrors 

Professional  Sexvtces  Coundl 

'Hie  Envtronmencai  Business  Assodadon 


HOSIVlDn^  FIRMS: 


ASS  Znvtronxnencal  Servicss.  Inc. 

AECOM  Technology  Corp. 

Aytsa  Asoodaces 
RacteQe 

Beehtd  Croup  hic. 

Bums  &  McDonnell  Waste  Consultants.  Inc. 
CH2MH111 

Consoer  Townsend  &  Assodaies 
^  Moore 

Ebasco  Envtronmencal 
Fluor  OanieL  Inc. 

Gatmeg  Fleming.  Inc. 

GeoEngjneeia.  Inc. 

GZA  GeoEnvtronmentaL  Inc. 

EALUBUHTON  NUS  Zsvtronmentai  Coxp. 
TTarriirij  lawson  Associaies 
EMM  Associates.  Inc. 

Technology  Corp. 

James  M.  MdntgomeG^ 

Bldoxidder.  hc- 

Loekwood.  Andrews  &  Newnam.  Inc. 
Malcolm  Plmie.  hxc. 

Mi^emsotc/Babcodc  &  WUctst 

^Qchael  ^raTiri^Ttaw  Associates 

Ogden  Eavtranmental  &  Energy  Services 

Pazsona  SnndEerhoS'  Quads  &  Douglas.  Inc. 

Raytheon  Company 

IUbo  Associate 

Roy  F.  Weston.  Inc. 

SEA  Consultants.  Inc. 

SSM/Spota.  Stevens  &  McCoy.  Inc. 

Stone  &  Webster  Eagtneering  Corp. 

TAMS  Consultants.  Inc. 

The  Earth  Technology  Co. 

Vezsar.  Inc. 


AUlancs  Technologies 
AWD  Technologies.  Inc. 

Baker  Egvimnmental.  Inc 

BOM  Engineers,  hic 

Brown  and  Caldwell 

COM  Federal  Programs  Corporation  ' 

Chester  Envlronxnental  Group 
(Gain  Corrigan  Consulting.  Inc 
David  Evans  and  Associates.  Inc 
Engineering-Science  Inc 
Fuller.  Mossbarger.  Scog  Ac  May 
GSI  Consultants.  Inc 
Geotechnology.  Inc 
Ealqr  &  Aldrich.  Inc 
Hanson  Engineers.  Inc 
Hatch  er-Sayre.  Loc. 

IGF  Salser  Engineers 

JA.  Jones  Construehon  Services  Co. 

KCI  Technologies.  Inc 
Lockheed  Corporation 
Lowney.  Associates 
MieCrone.  Me. 

Metcalf  &  Eddy/Air  &  Water  Tech. 

Marxison  Enudsen  Eavtronmenial  Services 
P.W.  Grosser  Consulting 
Paul  C  Rlso  Associates.  Inc 
Raba>SIscner  Consultants.  Lac 
RMT  Inc 

Sdence  Applications  Incemaaonai  Corp. 

SEC  Donohue  Inc 

Stanley  Consultants  EnvironmentaL  Lac 
Strand  Associates.  Inc 
Terxacon  Consultants.  Inc 
TRW.  Inc 

Waste  Management  Savirrinmmtal  Sgviees.  Me 
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Cetk,  U.  S.  Cir;:c  C^jft 
D'xirict  cf  Mcrscts 

Dcnald  A.  Garrity 
Garrity,  Keegan  S  Brown 
1313  Eleventh  Avenue 
Helena,  Montana  59601 
(406)  442-3711 

Paul  F.  Eultin 
Janet  F.  Kabili 

Parcel,  Kauro,  Eultin  S  Spaanstra,  P.C. 
1801  California  Street  -  /3600 
Denver,  Colorado  80202 
(303)  292-6400 

Lary  D.  Kilner 
Sherry  M.  Purdy 
Atlantic  Richfield  Ccnpany 
555  Seventeenth  Street 
Denver,  Colorado  80202 
(303)  293-7550 

Attorneys  for  Plaintiff 


IN  TEE  UNITED  STATES  DISTRICT  COURT 
FOR  TEE  DISTRICT  OF  MONTANA 
BUTTS  DIVISION 


ATLANTIC  P^CHFIELD  COMPANY,  ) 

) 

Plaintiff,  ) 

) 

V.  ) 

) 

TCRGSR  L.  OAAS;  T.ERIK  OAAS;  ) 

MARTHA  OAAS;  MONTANA  POLE  AND  ) 

TPZATING  PLANT;  BANK  OF  MONTANA  ) 

BUTTS;  RIEDEL  ENVIRONMENTAL  ) 

SERVICES,  INC.;  ROY  F.  WESTON,  ) 

INC.;  BURLINGTON  NORTHERN  ) 

RAILROAD  COMPANY  ) 

) 


Civil  Action  No. 
CV-90-7S-3U-PGH 


SECOND,,  AMENDED  COMPLAINT 


Atlantic  Richfield  Ccnpany  (”A?.CO'')  ,  far  its  Saccr.d  Azezded 
Cocslaint  against  Defendants,  alleges: 

PA5TITS.  JTOISPTCTICy  A>TD 

1.  This  is  an  action,  under  the  Conor ehensive  Environ¬ 
mental  Respcnse,  Compensation,  and  Liability  Act  C'CERCLA") , 
42  U.S.C.  SS  5601  ^  seq,  as  amended,  and  the  Montana  Compre¬ 
hensive  Environmental  Cleanup  and  Responsibility  Act  ("CECRA")  , 
Mont.  Code  Ann.  §§  75-10-701  et  sec. .  for  recovery  of  and 
contribution  for  response  costs  incurred  and  to  be  incurred  by 
ARCO  in  connection  with  the  release  or  threatened  release  of 
hazardous  substances  at  and  from  facilities  within  the  Montana 
Pole  a-td  Treating  Plant  Superfund  Site  (the  "Site”)  located  in 
Silver  Bov  County,  Montana.  This  action  also  assarts  a  claim 
for  neglice.nca  against  Riedel  Envircnmental  Services,  Inc.  a-nd 
Rcy  F.  Weston,  Inc.,  contractors  who  performed  certain  actions 
at  the  Site,  a.nd  saa.Tcs  related  declaratory  and  further  relief 
under  CERCIA,  42  U.S.C.  5  9613(g)(2),  23  U.S.C.  S§  2201-2202, 
and  Mcnt.  Coda  Ann.  5  27-3-201  e^  sec.  The  action  also  asserts 
claims  under  CERCLA  and  CECRA  for  recovery  of  and  contribution 
for  costs  of  natural  rescurce  damages  associated  with  releases 
from  and  at  the  Site. 

2.  Jurisdiction  for  the  CERCLA  claims  is  exclusive  in  the 
United  States  District  Courts  under  CERCLA,  42  U.S.C.  S  9613(b)  . 
This  Court  has  federal  question  jurisdiction  under  23  U.S.C. 
S  1331  for  this  civil  action  arising  under  the  laws  of  the 
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Unitad  Statss.  The  C£C?,\  and  neclicenca  claias  are  sc  related 
to  the  clains  within  the  original  jurisdiction  of  this  Court 
that  they  fora  cart  of  the  sane  case  or  controversy  under 
Article  III  of  the  United  States  Constitution.  This  Court  has 
supplenental  jurisdiction  over  the  CZCRk  and  negligence  claias 
pursuant  to  28  U.S.C.  S  13  67  and  the  doctrine  of  pendant  juris¬ 
diction.  Ar.CO  has  incurred  response  costs  consistent  with  the 
National  Contingency  Plan  ("NCP”)  pursuant  to  cmciA  and  will 
incur  further  response  costs  consistent  with  the  NC?  pursuant  to 
CSSCIA  in  the  future.  The  Stats  of  Kontana  has  brought  an 
acticn  agai.nst  AP.CO  for  daaages  for  injury  to,  destrucuion  cf, 
or  loss  of  natural  resources  resulting  from  releases  of  hazard¬ 
ous  substances  at  and  frcn  facilities  at  the  Site. 

3.  Plaintiff  Atlantic  Richfield  Company  ("ARCC’)  is  a 
Delaware  corporation  and  has  its  principal  place  of  business  in 
the  State  cf  California. 

4. -  Defenda.-.ts  Tcrger  L.  Oaas,  T.  Eri]c  Oaas  a.nd  Martha 
Oaas  (sometimes  referred  to  collectively  herein  as  "the  Oaas"*) 
are  individuals.  Tcrger  Oaas  and  his  wife,  Martha  Oaas,  are 
citizens  and  residents  of  Butte,  Montana.  Their  son,  T.  Irik 
Oaas,  is  a  citizen  and  resident  of  Boise,  Idaho. 

5.  Defendant  Montana  Pole  and  Treating  Plant  ("MPTR")  was 
a  Montana  corporation  whose  principal  place  of  business  was  in 
Silver  Bow  County,  Montana.  MPT?  was  dissolved  through 
involuntary  liquidation  on  December  2,  1985.  MPT?  was  owned. 
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centre lied  and  sanaced  by  the  Oaas ' ,  who  were  its  directors, 
officers,  majority  shareholders  and  principal  manacers  and 
executives . 

6.  Defendant  Bank  of  Kcntana  Butte,  the  suceasser  in 
interest  to  Miners  Bank  of  Montana,  ("Bank")  is  a  Montana 
state-chartered  bank  with  its  principal  place  of. business  in 
Butts ,  Montana . 

7.  Defendant  Riedel  Environmental  Services,  Inc. 
("Riedel")  is  an  Oregon  corporation  authorized  to  do  business  in 
Montana  with  its  principal  place  of  business  in  the  State  of 
Oraccn. 

8.  Defendant  Roy  F.  Weston,  Inc.  ("Weston")  is  a 
Pennsylvania  corporation  authorized  to  do  business  in  Montana 
with  its  principal  place  cf  business  in  the  State  of 
Pennsylvania. 

9.  Defendant  Burlington  Northern  Railroad  Company 
("Burlincuon  Northern") ,  successor-in-interest  to  Northern 
Pacific  Railway  Company  ("Northern  Pacific") ,  is  a  Delaware 
corporation  authorized  to  do  business  in  Montana. 

10.  The  United  States,  at  the  recuest  of  the  Adminis¬ 
trator  of  the  T7.S.  Environmental  Protection  Agency  ("EP.A") ,  has 
brought  an  action  in  this  Court  under  CERCLA  seeking  reimburse¬ 
ment  cf  its  response  ccsts  at  the  site  and  for  declaratory 
judgment  for  future  response  ccsts  against  Torger  Oaas,  MPTP, 


ARCO  and  Burlington  Northern. 
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V.  Monte! 
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Swat as  District  Court  for  the 


Traatinc  Plant,  at  al.  (unitac 


District  of  Mcntar.a,  Butta  Division,  Casa  No.  CV  91-32-BU-BGH)  . 

11.  Venue  is  proper  in  this  district  u.nder  CEP.CIA, 
42  U.S.C.  s  SS12(b),  and  23  U.S.C.  §  1391(b),  and  ve.nue  is 
proper  in  this  division  pursuant  to  Rule  105-3  (a)  of  the  Rulas 
of  the  United  Statas  District  Court  for  the  District  of  Montana. 

12.  In  or  about  194 S,  Torrer  Oaas  founded  KrT?,  a  wood 
treatsent  plant  which  utilized  pentachlorcphenol  ("PC?")  a.nd 
other  hazardous  substances  in  its  operation  ("Pole  Plant") ,  on 
real  property  located  at  the  Site. 

13.  The  Sita  has  bean  designated  a  Superftmd  Site  on  the 
CiRClA  National  Priorities  List. 

14.  The  Sita,  the  Pole  Plant  and  associated  real  a.nd 
personal  property,  the  Burlington  Northern  right-of-way  a.nd 
railroad  spur  running  through  tha  Site,  an  oil/PC?  intarcapt  and 
infiltration  systan,  and  other  equipment  placed  on  the  Site  by 
Riedel  and  Weston  during  a  CIP.CIA  response  action  initiated  in 
1985,  all  constitute  facilities  under  CIP.CIA,  42  U.S.C. 
S  9601(9),  and  CZCSA,  Mont.  Code  Ann.  S  75-10-701(4) 
("Facilities") . 

15.  Tcrger  Oaas  leased  the  property  on  which  he  located 
the  Pole  Plant  from  ARCO's  predecessors,  the  Anaconda  Cocpa.ny 
and  the  Anaconda  Copper  Mining  Company  (collectively  "Ana¬ 
conda"),  from  1946  until  in  or  about  1953.  A  small  parcel  of 
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preperry  at  the  Site  vas  subject  ta  a  lease  fret  Anacar.da  to 
Torrer  Caas  through  appraxiaately  1S60. 

IS.  Tcrger  Oaas  purchased  the  property  on  which  he  located 
the  Foie  Plant  fron  Anaconda  in  or  about  1955.  Torger  Oaas 
conveyed  cost  of  this  parcel  ta  KrT?/  reserving  a  tract  of  land 
on  which  his  hose  was  and  is  located.  MFT?  purchased  additional 
property  at  the  Site  fron  Anaconda  in  or  about  1958. 

17,  The  Oaas'  and  KFT?  owned  and  operated  the  Pole  Plant 
fron  its  inception  in  194  6  until  its  -closure  in  or  about  1934. 
Dturing  nest  of  this  period,  the  Oaas’  and  ISPTP  owned  the  real 
property  on  which  the  Pole  Plant  was  located. 

13.  Each  of  the  Oaas'  exercised  control,  nanagerial 
authcrity  and  responsibility  over  operation  of  the  Pole  Plant 
and  associated  waste  handling  practices. 

15.  Each  of  the  Oaas'  was  an  officer,  director  and/or 
majority  shareholder  of  KPTP. 

20.  The  Oaas'  and  KPT?  have  not  ac3cncwledged  responsi¬ 
bility  for  nor  cooperated  with  the  goverr.aent  in  efforts 
relating  to  investigation  and  resediation  of  contamination  at 
the  Site. 

21.  During  the  ownership  and  operation  of  the  Pole  Plant 
by  the  Oaas'  and  KPTP,  there  have  been  and  continue  to  be 
releases,  threatened  releases  and  disposals  at  or  fron  the 
Facilities  of  hazardous  substances  associated  with  operation  of 
the  Pole  Plant.  Such  releases  include,  without  limitation, 
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release  of  hazardous  substances  during  a  fire  at  the  Foie  Plant 
in  or  about  1265. 

22.  Beginning  in  the  1960  's,  the  Bank  Bade  loans  to  KFT? 
which  were  secured  by  KFTF's  and  the  Oaas'  real  and  personal 
property,  including  without  linitation  the  Pole  Plant,  and  by 
the  Oaas'  personal  guarantees.  By  1984,  MPTP  and  the  Oaas’ 
failed  to  repay  their  debts  to  the  Bank. 

23.  In  satisfaction  of  these  debts,  the  Bank  accepted  froa 
KPTP  on  or  about  May  17,  1984,  a  grant  deed  for  most  of  KPTP's 
real  property  at  the  Site,  thereby  acquiring  title  to  and 
ownership  of  that  property  and  the  Pole  Plant.  The  Bank  also 
took  possession,  control  and  ownership  of  personal  property, 
ecuipaent  and  hazardous  substances  associated  with  the  Pole 
Plant.  MPT?  retained  a  small  parcel  of  property  at  the  Site. 

24.  At  the  tiae  the  Bank  accepted  the  grant  deed,  it  had 

and/or  should  have  had  knowledge  of  the  contaainated  nature  of 

the  real  and  personal  property  at  the  Site  and  of  the  CBPCIA  and 

other  environmental  liabilities  associated  with  ownership  cf  the 

real  and  personal  property  which  it  acquired  from  KPTP. 

•  • 

25.  The  Bank  acted  in  a  manner  which  influenced  the 
aanageaent  of  hazardous  substances  at  and  from  the  Facilities. 

26.  On  or  about  June  19,  1984,  the  Bank  held  a  public 
auction  at  the  Site  at  which  it  sold  contaminated  equipment  from 
the  Pole  Plant.  The  Bank  did  not  sell  the  real  property. 
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27.  Ir.  cr  about  £eptes±er,  19S4,  the  Bank  unilaterally 
attessted  to  return  the  grant  deed  to  MPT?/  which  did  not  accept 
its  return.  This  action  was  ineffectual  to  divest  the  Bank  of 
its  ownership  interest  in  the  Foie  Plant  and  associated  real  and 
personal  property. 

28.  The  Bank  has  neither  acknowledged  responsibility  for 
nor  cooperated  with  the  govemaent  in  efforts  relating  to 
investigation  and  reaediation  of  contamination  at  the  Site. 

29.  During  the  ownership,  operation  and  control  of  the 
Pole  Plant  and  associated  real  and  personal  property  by  the 
Bank,  there  have  been  and  continue  to  be  releases,  threatened 
releases  and  disposals  of  hazardous  substances  at  or  from  the 
Facilities. 

30.  In  July  1985,  ZF.\,  Riedel,  and  Tfeston  initiated  what 
EF.\  characterized  as  a  CIRCIA  Immediate  Removal  Action  at  the 
Site  to  deal  with  seeps  of  an  oil/PC?  mixture  into  Silver  Bow 
Creek  and  PC?  contami.natior.  of  soil,  groundwater,  and  other 
facilities  at  the  Site  ("Removal  Action")  . 

31.  Various  activities  were  undertaken  in  the  course  of 
the  Removal  Action  including  installation  of  a  system  designed 
to  intercept  and  collect  the  oil/PC?  layer  floating  on  the 
groundwater,  run  it  through  an  oil/water  separator,  and  infil¬ 
trate  the  untreated  separator  effluent  back  into  the  ground- 
water  ("cil/PC?  intercept  and  infiltration  system")  .  Removal 
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Action  activities  also  included  excavation,  bagging  and  cn-Site 
storage  of  PC?  contaminated  soil. 

32.  Tbe  Qil/?C?  intercept  and  infiltration  system  has 
discharged  and  continues  to  discharge  into  the  groundwater  at 
the  Site  effluent  which  is  highly  contaminated  with  hazardous 
substances,  including  PC?.  The  oil/PCP  intercept  and  infil¬ 
tration  system  and  other  actions  exacerbated  and  continue  to 
exacerbate  contamination  at  the  Site,  and  have  spread  contam¬ 
ination  to  previously  uncontaminated  areas. 

33.  The  oil/PC?  intercept  a.nd  infiltration  system  is  in 
itself  a  facility  under  Ci?.Cl.\  and  CZC?A  within  the  larger 
facilities  described  in  Paragraph  14  above. 

34.  Z?.A  employed  Riedel  as  its  Emergency  Response  ’Cleanup 
Service  (*’E?.CS’'3  contractor,  and  Weston  as  its  Technical 
Assistance  Team  ("TAT”)  contractor  for  the  Removal  Action. 
Riedel  and  Weston  are  both  response'  action  contractors  under 
CSRCLA,  42  U.S.C.  S  961S(e),  and  remedial  action  contractors 
under  CSCRA,  Kent.  Code  Ann.  S  75-10-701(14).  As  response 
action  contractors  and  remedial  action  contractors  at  the  Site, 
Riedel  and  Weston  owed  duties  to  the  potentially  responsible 
parties  at  the  Site,  including  but  not  limited  to  ARCO,  to 
perform  in  a  non-negligent  manner. 

35.  Riedel  and  Weston  are  operators  under  CERCIA, 
42  U.S.C.  s  9607 (a)  and  CECSA,  Kont.  Code  Ann.  S  75-10-715,  with 
respect  to  Removal  Action  activities,  and  in  particular  with 

9 


respect  ta  the  cil/?C?  intercept  and  infiltration  systen. 
Riedel  and  Weston  were  on  Site  and  actively  participating  in 
day-tc-day  nanaceaent  of  the  Rancval  Action  from  its  inception 
in  July  Isas.  Riedel  and  Weston  advised  the  government  on  what 
actions  to  take  in  the  course  of  the  Reaoval  Action,  and  planned 
and  carried  out  those  actions.  Their  involveaent  included, 
aacng  other  activities,  the  design,  installation,  and  day-to-day 
operation  and  supervision  of  the  oil/?C?  intercept  and 
infiltration  systea.  Riedel  and  Weston  also  devised  and 
perfcraed  the  excavation,  bagging  and  storage  of  ccntaainated 
soil,  and  deaolition  of  tanks  and  equipaent  at  the  Site.  Riedel 
and  Weston  designed  and  iapleaented  modifications  to  the  oil/?C? 
intercept  and  infiltration  systea. 

36.  Throughout  the  period  when  Riedel  and  Weston  operated 
the  cil/rC?  intercept  and  infiltration  system,  there  have  been 
and  continue  to  be  releases,  threatened  releases  and  disposals 
of  hazardous  substances  at  and  from  that  facility. 

37.  Riedel  and  Weston  acted  with  negligence  or  with  gross 
negligence  in  planning  and  performing  various  activities  in  the 
course  of  the  Reaoval  Action,  in  failing  to  design  and  carry  out 
an  effective  method  of  responding  to  contaaination  at  and  from 
the  Site,  and  in  increasing  contaaination  at  and  from  the  Site. 

38.  In  particular,  and  without  limitation,  Riedel  and 
Weston  acted  with  neglige.nce  or  with  gross  negligence  in 
designing,  installing  and  operating  the  oil/PC?  intercept  and 
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infiltration  systea  which  has  exacerbated  and  continues  to 
exacerbate  and  spread  contaninaticn  at  and  from  the  Site.  They 


acted  with  neclicence  or  cross  negligence  by  failing  to 
adequately  consider  the  effects  and  consequences  of  this  system; 
they  acted  with  negligence  or  cross  negligence  by  failing  to 
adequately  or  properly  investigate  and  evaluate  conditions  at 
the  Site  before  undertaking  activities  at  the  Site;  they  acted 
with  negligence  or  gross  negligence  by  failing  to  adequately 
monitor  the  effects  of  the  system;  and  upon  becoming  aware  of 
its  negative  effects,  they  acted  with  negli-gence  or  gross 
negligence  by  failing  to  modify  the  system  to  rectify  these 
consequences.  Furthermore,  Riedel  and  Weston  acted  with 
neglige.nce  or  gross  negligence  by  failing  to  conduct  their 
activities  at  the  Site  in  a  manner  which  was  consistent  with  the 
NC?. 

2S.  As  a  result  of  their  negligent  or  grossly  negligent 
conduct,  Riedel  and  Weston  are  liable  persons  under  CZRCIA,  42 
U.S.C.  S5  9S19(a)(2)  and  S  9607(a),  and  under  CFCSA,  Kent.  Code 
Ann.  S5  75-10-718  and  75-10-715. 

40.  A  railroad  right-of-way  and  a  railroad  spur  located  on 
that  right-of-way  (collectively  "Burlington  Northern  Spur") 
cresses  the  Site  in  a  north-south  direction,  running  through  the 
heart  of  the  area  on  which  Foie  Plant  operations  and  the  CZRCIA 
Removal  Action  were  conducted. 


ent  ovr.er  of  the 


41.  Burlington  Northern  is  the  curr 
Burlington  Northern  Spur.  Moreover,  Burlington  Northern,  along 
with  and  through  its  pradecessor-in-interest  Northern  Pacific, 
owned  and  operated  the  Burlington  Northern  Spur  throughout  the 
period  of  operation  of  the  Pole  Plant  and  during  the  CZPCLA 
Resoval  Action. 

42.  Burlington  Northern  and  its  predecessor  serviced  the 
Pole  Plant  throughout  its  operation,  transporting  supplies  used 
in  Pole  Plant  operations,  including  'PCP  and  diesel  oil,  and 
Shipp i.ng  wood  products  treated  at  the  Pole  Plant.  These  iters 
were  transported  in  and  out  of  the  Pole  Plant  on  the  Burlington 
Northern  Spur  in  railroad  cars  provided  by  Burlington  Northern 
and  its  predecessor. 

43 .  The  Burlington  Northern  Spur  runs  through  an  area 
where  wood  poles  were  treated  in  open  vats  which  contained  a 
mixture  of  PC?  and  oil,  which  was  released  directly  onto  the 
Spur  during  Pole  Plant  operations. 

44.  KPT?  paid  Bvirlington  Northern  and  its  predecessor  for 
.  lease  of  portions  of  its  right-of-way  for  location  of  tankage 

which  contained  oil  and  PC?,  for  location  of  an  overhead  hoist 
used  to  dip  poles  in  open  vats  of  oil  and  PCP,  for  use  of  air 
space  over  the  Burlington  Northern  Spur,  which  was  used  during 
Pole  Plant  operations  to  transport  poles  by  cable  between  Pole 
Pla.nt  storage  and  treataent  areas,  and  for  location  of  portions 
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of  the  cahis  systea.  Eurlir4Ctor*  Northern  continues  to  invoice 
KPT?  for  these  uses. 

45.  In  the  course  of  the  Rercval  Action  at  the  Site,  and 
with  BN’S  consent  and  oversight,  E?A  reaoved  railroad  tracks  and 
contaainatad  soil  from  the  Burlington  Northern  Spur.  Parts  of 
the  oil/PC?  intercept  and  infiltration  systea  were  construc-tad 
by  Riedel  and  Weston  on  the  Burlington  Northern  Spur. 

46.  The  Burlington  Northern  Spur  is  in  itself  a  facility 
under  CERCIA  and  CZCRA.,  located  within  the  larger  Facilities  as 
defined  in  Paragraph  14  above. 

47.  Throughout  the  period  of  ownership  and  operation  of 
the  Burlington  Northern  Spur,  thera  have  been  and  continue  to  be 
releases,  threataned  releases  and  disposals  of  hazardous 
substances  at  and  from  the  Facilities,  and  in  particular  at  and 
fros  the  Burlington  Northern  Spur. 

48.  PC?  and  other  substances  of  which  there  have  bean 
releases  and  threatened  releases  at  or  from  the  Facilities  are 
hazardous  substances  under  CIRCLA,  42  U.S.C.S.  S  9601(14),  and 
hazardous  or  deleterious  substances  under  CECRA,  Kont.  Code  Ann. 
S  75-10-701(6). 

49.  PC?  contamination  from  the  Site  has  migrated  into 
Silver  Bow  Creek  and  downstream  of  the  Site. 

50.  Each  of  the  defendants  is  a  current  owner  and/or 
operator  of  part  or  all  of  the  Facilities,  a  former  owner  and/or 
operator  of  part  or  all  of  the  Facilities  at  the  time  of 
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disposal  of  hazardous  substances,  or  an  cthervisa  liable  person 
as  defined  by  CZ31CLA,  42  U.S.C.  S  SSQ7(a)  and  CEC?A,  Mont.  'Code 
Ann.  5  75-10-715. 

51.  The  State  of  Montana,  in  conjunction  with  the  United 
States,  has  brought  adainistrative  action  under  CSilCIA  and  C2C3A 
against  AjlCO  for  cleanup  of  the  Facilities.  Pursuant  to  that 
adainistrative  action,  APCO  is  subject  to  a  Reaedial 
Investigation/Feasibility  study  (RI/FS)  Adainistrative  Order  on 
Consent,  De?art;5ent  of  Health  and  Environaental  Sciences  of  the 
State  of  Montana  Docket  No.  SF-50-00001  (the  "Consent  Order") . 

52.  ARCO  has  cooperated  with  federal  and  state  governaents 
in  efforts  related  to  investigation  and  reaediation  of 
contaaination  at  the  Facilities.  In  so  doing,  ARCO  has  incurred 
and  will  incur  necesssury  response  and  reaedial  action  costs, 
co.-.sistent  with  the  NCP,  for  testing,  investigation,  reaediation 
and  other  response  activities  with  respect  to  releases  or 
threatened  releases  of  hazardous  substances  at  or  froa  the 
Facilities. 

53..  ARCO  contends  that  response  costs  and  other  costs  it 
has  incurred  and  will  incur  in  the  future  are  properly  and 
equitably  allocable  to  the  defendants  in  this  action.  ARCO 
contends  that  it  is  entitled  to  recovery  of  and  contribution  for 
such  costs  from  defendants  and  is  entitled  to  a  declaration  of 
its  right  to  recover  such  costs  in  the  future.  The  def end-ants 
contend  that  they  are  not  required  to  reimburse  ARCO  for  such 
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ccswS.  Accsrdir.cly,  a  real 
betveen  the  parties  ccncerr.inc 
ties  and  liabilities  vith  respe 
associated  with  the  Facilities. 


and  present  controversy  exists 
their  respective  responsibili- 
ct  to  CESCIA  and  CZCP-i  liability 


FtllST  TOR  RSLIS? 

AGAINST  ALL  PE7T>TOAMTS 

(cmcLA  Cost  Kecovery) 

54.  ARCO  incorporates  the  averments  of  Paragraphs  1-53  as 
if  sat  out  verbatim. 

55.  ARCO  is  entirled  to  recover  from  defendants,  pursuant 
to  42  U.S.C.  S  SS07(a),  response  and  remedial  action  costs 
incurred  or  to  be  incurred  by  ARCO  XKider  CZRCIA.  or  C2CRA  in 
connection  vith  the  Facilities,  based  on  the  application  of 
equitable  considerations  which  include,  without  limitation,  the 
following  facts; 

a.  In  contrast  to  the  defendants,  who  owned, 
operated  and  managed  the  Facilities,  had  authority  and 
control  over  waste  handling  and  disposal  prac-tices 
far  the  Facilities,  and  generated  contanina-ticn  at 
and  from' the  Facilities,  ARCO  was  not  involved  in  the 
operation  of  any  aspect  •  of  the  Facilities  or  the 
generation,  treatment,  storage,  disposal, 
transportation  or  handling  of  hazardous  substances  at 
or  from  the  Facilities; 
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AJICO  or  its  predecessors  have  not  owned 


b. 

property  on  which  wood  treataent  processing  plant 
operations  were  conducted  at  the  Pole  Plant  since 
Anaconda's  sales  to  Torger  Oaas  and  KPTP  in  the  mid- 
ISsO's. 

c-  APCO,  in  contrast  to  other  defendants,  has 
cooperated  with  gcverrusent  efforts  regarding  inves¬ 
tigation  and  clean  up  of  the  Facilities  and  has  been 
conducting  the  RI/F3  pursuant  to  the  Consent  Order 
referred  to  in  Paragraph  £1  above; 

d.  If  AP.CO  bears  response  and  remedial  action 
costs,  those  who  currently  own  property  at  the  Site 
will  enjoy  an  econosic  windfall  at  AUCCs  expense; 

e.  Defendants  KPT?  eind  the  Oaas*  owned  and 
operated  the  Pole  Plant  and  generated  contasination  at 
the  Sita  for  approximately  40  years.  They  will  gai^ 
a  windfall  if  ARCS  bears  the  cost  of  cleaning  up  the 
contamination  for  which  they  are  directly  responsible; 

f.  Defendant  Bank,  despite  its  knowledge  that 
the  Site  is  contaninated ,  has  refused  for  seven  years 
to  acknowledge  its  ownership  of  property  at  the  Site 
and  to  cooperate  with  govemaent  renedia-tion  efforts. 
The  Bank,  as  current  owner  of  this  property,  will  be 
unfairly  benefitted  if  APCO  bears  the  cost  of  cleanup. 
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c.  Defendants  Riedel  and  Weston  have  acted  with 
negligence  or  with  gross  negligence  in  their 
activities  at  the  Site  since  1985,  and  continued  to  so 
act  despite  their  awareness  since  1986  that  the 
activities  they  were  perf erring  were  increasing  and 
spreading  the  contaainaticn  at  and  frea  the  Site. 

h.  Defendant  Burlington  Korthern  and  its 
predecessor  in  interest  provided  rail  services  and  a 
lease  of  its  right-of-way  to  HPT?  froa  the  beginning 
of  Pole  Plant  operations,  and  continued  that 
involveaent  until  HPTP  ceased  operations  in  1984 
despite  the  fact  that  they  were  aware  or  should  have 
been  aware  that  their  property  was  being  directly 
contaainated  by  those  operations. 

55.  ARCO  is  entitled,  pursuant  to  CZRCLA,  42  U.S.C. 

S  9613(c)(2)  and  28  U.S.C.  S§  2201-2202,  to  a  declaratory 
judgsent  as  to  defendants '  liability  for  response  and  reaedial 
action  costs  and  other  liabilities  in  connection  with  the- 
Facilities,  along  with  related  relief  as  is  requested  herein. 

WSSRZrORS,  ARCO  prays  for  the  following  relief  under  the 
First  Claia  for  Relief: 

A.  Recovery  froa  defendants  of  response  and  reaedial 
action  costs  incurred  or  to  be  incurred  by  ARCO  \inder  CZRCLA  or 
CZCRA  in  connection  with  the  Facilities; 
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B-  Declaratciy  judgment  establishing  the  liability  of 
defendants  and  the  allocation  of  response  and  renedial  action 
costs  and  other  liabilities  with  respect  to  the  Facilities; 

C.  Interest  on  snch  costs  and  liabilities  incurred  by 
KRCO  as  allowed  by  lav; 

D.  Such  further  relief  as  may  be  appropriate,  including 
an  award  to  AS.CO  of  its  costs  and  attorneys  fees  to  the  extent 
allowed  by  law,  and  of  its  costs  incurred  to  implement  the 
declaratory  judgment  to  be  entered. 


SBCOWD  CtAiy  FOR  RSLIS? 
AS;;iKST  ALL  DETSyPAirrS 


(CBUCLA  Contribution) 


57.  ASCO  incorpcrates  the  averments  of  Paragraphs  1-56  as 
if  set  out  verbatim. 


58.  Pursuant  to  CIP.CIA,  42  U.S.C.  5  9S12(f),  AP.CO  is 
entitled  to  seek  contribution  from  defendants,  as  persons  liable 
or  potentially  liable  under  crACLA,  42  U.S.C.  $5  9606  or 
9607(a),  for  any  response  and  remedial  action  costs  and  other 
liability  ARCO  has  incurred  or  may  incur  under  CZPCLA  cr  dCPA 
in  connection  with  the  Facilities. 

59.  ASCO  is  entitled  to  contribution  for  all  such  response 
and  remedial  action  costs  and  other  liability  on  the  basis  of 
equitable  factors,  including  but  not  limited  to  those  set  forth 
in  Paragraph  55,  above. 
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42  U.S.C. 


6Q.  A?.CQ  is  entitled,  purs*cent  to  CESICIA, 

S  9612(c)(2)  and  23  U.S.C.  SS  2201-2202,  to  a  declaratory 
judgment  as  to  defendants'  liability  for  response  and  reaedial 
action  costs  and  other  liabilities  in  connection  with  the 
Facilities,  along  with  such  further  related  relief  as  is  proper. 

TrszssroRS ,  AP.CO  prays  for  the  following  relief  under  the 
Second  Claia  for  Relief: 

A.  Contribution  from  defendants  for  response  and 
reaedial  action  costs  and  other  liability  which  ARCO  has 
incurred  or  may  incur  under  CZRCtA  or  CICSA  in  connection  with 
the  Facilities; 

B.  Declaratory  judgment  establishing  the  liability 
of  defendants  and  the  allocation  of  response  and  reaedial  action 
costs  and  other  liabilities  with  respect  to  the  Facilities; 

C.  Interest  on  such  costs  and  liabilities  incurred 
by  ARC3  as  allowed  by  law; 

D.  Such  further  relief  as  may  be  appropriate, 
including  an  award  to  ARCO  of  its  costs  and  attorneys  fees  to 
the  extent  allowed  by  law,  and  of  its  costs  incurred  to  iaole- 
sent  the  declaratory  judgment  to  be  entered. 
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61. 


TSTltD  CLXIK  FOR 
>saiysT  ALL  DgrsypAyrs 

(CIC21A  Csatribution) 

AUCO  incorporates  the  aversents  of  Paragraphs  1-60  as 
if  set  out  verbatim. 

62.  Pursuant  to  CZCPA,  Mont.  Cade  Ann.  S  75-10-724,  APCO 
is  entitled  to  seek  contribution  from  defendants,  as  persons 
liable  or  potentially  liable  under  CZCRA,  Kent.  Code  Ann. 
S  75-10-715,  for  any  liability  and  remedial  action  costs  APCO 
has  incurred  or  may  incur  under  CZC3L\  in  connection  with  the 
Facilities. 

63.  AZCO  is  entitled  to  contribution  under  this  cause  of 
action  on  the  basis  of  equitable  factors,  including  but  not 
limited  to  those  set  forth  in  Paragraph  55  above  and  in  CZCZA, 
Kent. .Code  Ann.  S  75-10-724(1). 

64.  If  for  any  reason  contribution  from  one  or  more  of  the 
defendants  cannot  be  obtained,  AP.C3  is  entitled  to  receive  from 
each  of  the  other  defenda.nts  a  proportional  share  of  t.he 
noncontributing  defendants'  unpaid  portion  pursuant  to  CZCZA, 
Kent.  Code  Ann.  S  75-10-724(2). 

65.  APCO  is  entitled,  pursuant  to  28  U.S.'C.  S§  2201-2202, 
Pule  57  of  the  Federal  Pules  of  Civil  Procedure,  and  Kent.  Code 
Ann.  S  27-8-201,  et  sec.,  to  a  declaratory  judgment  as  to 
defendants'  liability  for  remedial  action  costs  and  other 
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liabilities  in  connection  with  the  Facilities,  along  with  such 
further  relief  as  is  proper. 

¥Z2SZ?0R2,  ARCO  prays  for  the  following  relief  under  the 
Third  Claim  for  Relief: 

A.  Contribution  from  defendants  for  any  remedial 
action  costs  and  other  liabilities  which  ARCO  has  incurred  or 
may  incur  in  connection  with  the  Facilities; 

B.  Declaratory  judgment  establishing  the  liability 
of  defendants  and  the  allocation  of  remedial  action  costs  and 
other  liabilities  with  respect  to  the  Facilities; 

C.  Interest  on  such  costs  and  liabilities  incurred 
by  ARCS  as  allowed  by  lav; 

D.  Such  further  relief  as  may  be  appropriate, 
including  an  award  to  ARCS  of  its  costs  and  attorneys  fees  to 
the  extant  allowed  by  law,  and  cf  its  costs  incurred  to  imple¬ 
ment  the  declaratory  judgment  to  be  entered. 

FOCRTS  CIAIW  TCR  R2tI2T 
ASAiyST  ALL  DIFTyPARTS 

(CSRCLA  ead  C2CRA  Coatributioa 
fox  Hatural  Resource  Damages). 

66.  ARCO  incorporates  the  averments  of  Paragraphs  1-€S  as 
if  set  out  verbatim. 

67.  The  State  of  Montana  has  filed  a  lawsuit  against  ARCO, 
captioned  Montana  v.  Atlantic  Richfield  Comoanv  (United  States 
District  Court  for  the  District  of  Montana,  Eelena  Division, 
Case  No.  CV-83-317-HLN-CCL) ,  in  which  Montana  seeks  to  recover 
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or  loss  of 


daoaces  for  alleged  injury  to,  destruction  of, 
natural  resources  of  which  Montana  allegedly  is  trustee. 
Montana  v.  Atlantic  Richfield  Comoanv  purports  to  apply  to 
natural  resources  allegedly  injured  or  destroyed  by  releases  of 
hazardous  substances  from  various  facilities  .  in  Montana, 

f 

including  the  Facilities  at  the  Site. 

63.  The  United  States,  with  respect  to  natural  resources 
for  which  it  is  trustee,  may  also  seek  to  recover  from  AF.CO 
damages  for  alleged  injury  to,  destruction  of,  or  loss  of 
natural  resources,  which  have  allegedly  been  injured  or 
destroyed  by  releases  of  hazardous  substances  from  Facilities  at 
or  from  the  Pole  Plant  Site. 

69.  XRCO  has  obligated  itself  in  the  Consent  Order  to 
provide  $100,000  for  a  natural  resource  damage  assessment  at  the 
Pole  Plant  Site,  and  has  incurred  costs  with  respect  to  the 
Consent  Order.  A21C0  has  incurred  and  will  incur  additional 
costs  and  damages  with  respect  to  the  claims  asserted  against  it 
in  Montana  v.  Atlantic  Richfield  _CQmpanv. 

70.  To  the  extent  it  is  established  by  final  order  that 
releases  of  hazardous  substances  from  the  Facilities  have  caused 
natural  resource  damages,  all  defendants  are  liable  for  such 
natural  resource  damages  pursuant  to  CEPCLA,  42  U.S.C.  §  9607(a} 
and  CICSA,  Mont.  Code  Ann.  5  75-10-715. 

WESAFFORE,  ARCO  prays  for  the  following  relief  under  the 
Fourth  Claim  for  Relief: 
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A.  Declaratory  judcnent  t^-at  all  defendants  are  jointly 
and  severally  liable  for  natural  resource  dasaces  caused  by 
releases  of  hazardous  substances  from  Facilities  at  or  from  the 


Pole  Plant  Site; 

B.  An  Order  that  equitable  apportionment  of  natural 
resource  damages  shall  be  reserved  and  preserved  for  assertion 
in  or  subsequent  to  adjudication  of  Montana  v.  Atlantic 
Richfield  Comoanvr 

C-  Interest  on  costs  incurred  by  ARCO  and  natural 

resource  damages  incurred  by  ARCO  as  allowed  by  law; 

D.  Such  further  relief  as  may  be  appropriate,  including 
an  award  to  ARCO  of  its  costs  and  attorneys  fees  to  the  extent 
allowed  by  lav,  and  of  its  costs  incurred  to  implement  the 
declaratory  judgment  to  be  entered. 

riFCB  CLAIM  FOR  RSLIB? 

AGAiyS?  RISS5L  AJTD  WTSTCM 

(ITegligemee) 

71.  ARCO  incorporates  the  averments  of  Paragraphs  1-70  as 
if  set  out  verbatim. 

.  72.  The  actions  and  omissions  of  defendants  Riedel  and 
Western  in  ccnneccion  with  the  site  were  negligent  or  grossly 
negligent. 

73.  The  negligent  or  grossly  negligent  actions  and 
omissions  of  Riedel  and  Weston  have  caused  damage  to  ARCO. 


WKSlzrOHZ,  ARCO  prays  for  the  following  relief  under  the 
Fifth  Claia  for  Relief: 

A.  For  Judgaent  against  Riedel  and  Weston,  jointly  and 
severally,  for  daaaces  in  an  arount  to  be  determined  at  trial 
caused  by  the  negligent  or  grossly  negligent  conduct  of  Riedel 
and  Weston. 

B.  For  pre judgaent  interest  on  the  damages  incurred  by 

ARCS. 


C.  Such  further  relief  as  aay  be  appropriate  including 
judgaent  for  the  casts  incurred  by  ARCO  in  bringing  this  action. 
Dated  this  25th  day  of  October,  1951. 

Resaectfully  subaijtxed, 

>7i  .  a 


P\t 


Donald  A.  Garrity*' 

1313  Eleventh,  Avenue  r  \ 
Helena,  Montana  59Sa>^^  > 
(406)  442-8711 


P.ARCEL,  M.AURO,  EULTZN  & 


SF.AAWSTRA,  P.C. 


Paul  F.  Eultih 
Janet  F.  Rabili 

1801  California  Street  -  Suite  3600 

Denver,  Colorado  80202 

(303)  292-6400  .  _ 

Lary  D.  Milner 
Sherry  M.  Purdy 
Atlantic  Richfield  Company 
5SS  Seventeenth  Street 
Denver,  Colorado  80202 
(303)  293-7550 

Attorneys  for  Plaintiff  ■ 

ATLANTIC  RICHFIELD  COMPANY 
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Houston  UsHtln?  &  Poiier  Oaicany,  et  al. 
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•  Central  Fo^er  &  LIgMt  Coipany 
c/o  C.  Wayne  Stlce 
539  N,  Carancanua 
Cerpus  Ciristl,  Texas  78403-2121 
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Eugene  5.  Wlls^ilre,  Jr. 

TrniHS  E.  Bllek 
Wiismra.  Sentt  i  Dye* 

4450  First  City  Tower 
Houston,  Texas  77002 
(713)  651-1221 
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ROSI  KAP.II  and  JOri;  CR2L  CtI2S, 
I.VDIVI3C:AII.Y  and  AS  IflXT  FRIINO 
FOP.  D£:nJIS  D.  DLIiZS,  A  KINOR, 

JOHN  R.  COKZS,  EA21RY  OCXES, 
SHZRLZY  0.  and  RIC-IARD  G.  AYAIA, 
INDIVIDwALLY  and  AS  52X1  FRESNO 
FOR  SHZRRIAN  AYAIA,  SHARAS 
HARIS  AYAIA,  MINORS,  MANSTTS 
AYAIA,  RICHARD  AYAIA,  JR., 

HSCTCR  and  GLORIA  ALMA  GALLARDO, 
INDIVIDUALLY  and  AS  N2XI  FRI2ND 
FOR  KSC70R  GALLARDO,  AIHA  LINDA 
GALLARDO,  RICHARDO  JAVISR 
GALLARDO,  MINORS,  JUAN  GONZALES, 
DSSaiS  and  GERALD  IARRIVZ2, 
CroiVIDUAlLI  and  AS  MSXI  FRISND 
FOR  JSRSMIAM  lARRIVIS,  A  MINOR, 
VZLMA  RIGGINS  PATTON,  ARG2LIA 
and  F2RNA:rDC  PCMPA,  INDIVIEOALLI 
and  AS  NEXT  FRISND  FOR  lULZANA 
FOKFA.  rSRKANDO  POMPA,  JR.  and 
JQRG2  ARMANDO  PCMPA,  MINORS, 
IRSDOIS  and  EA22L  L.  PONSLL, 
Z2fOIVIOUALLI  and  AS  NSXS  IRZSfO 
FOR  OSA}rDRZ  PCVSLL  and  BRANDON 
PONSLL,  MINORS,  JAMZS  D.  and 
KA21I  LOUIS  RIDDLE,  RANDALL  SCOTT 
'RIDDLE,  FSIL2SRT  F.  and  BZA7RICS 
J.  RCCRIGUSI,  INDIVIDOALLI  and 
AS  NEXT  or  FRISND  FOR  JON  FSTSl 
ROORIGUS2  and  OSMSTRIUS  LARUE 
RODRIGUEZ,  MINORS,  OLIVIA  A. 
RODRIGUEZ,  RAUL  SANCHEZ,  JR., 
XASiZA  GUADALUFS  SANCSSZ,  RZCXI 
LZROH  SANCHEZ,  PAUL  JAKES  SANCHEZ, 
MARIA  ESTHER  VALOZRRAMA, 
Z2IDr7IS0ALLE  and  AS  NEXT  OF 
FRIEND  FOR  JCANA  VALDERRAMA, 

JIMKE  ANTHONY  FADIA,  JR., 

MINORS,  ROLAND  DELEON,  LORI  JEAN 
DELEON,  LYMAN  J.  and  JOYCE 
COLLINS,  LYMAN  COLLINS,  JR.  and 
CNRISTCPHZR  COLLINS 
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HOUSTON  LIGHTING  &  PCN2R 


CC«?.^VY,  CS:iT3AL  POWZS  &  LIGHT  S 
CSHPAiTY,  CULT  MSTAI-S  INDCSTIlIiS,  5 
INC. ,  CO«£SacZAL  MITALS  COMPANY,  | 
r.I.  ST  PONT  D2  MZMOURS  AND  $ 

COMPANY,  INDCSTRIAL  SALVAGS  5 

COMPANY,  TEXAS  MEXICAN  PAIINAY  $ 

CO.,  KAJITIN  J.  EAVZL  CO.,  S  - 

HCCSTON  JU2IK  COMPANY,  INC.,  S 

ALTSS,  INC.,  EOECSST  CZLANZSZ  | 

CiSMICAL  GROUP,  INC.,  RODGERS  5 

SALVAGS  COMPAiTY,  AT&T  S 
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WESTERN  EIECmiC  COMPANY,  INC.,  S 

COMAL  IRON  6  METAL,  LESLIE  S 

SIMON,  JR. ,  KSLZSN  SIMON  MANGE,  i 

SIMON  PROPERTIES,  INC.,  -BEEZR  S 

METALS,  MAOSWSLL  &  MAOSWZU.,  S 

CITY  OF  SAN  A21TONIO,  FORT  WORTS  $ 

OIL  &  GAS,  INC.,  K.  LIPSITZ  &  S 

CO.,  INC.,  BROKNWOQO  IRON  &  $ 

METAL,  NATIONAL  STEEL  S 

COMPRESSING  CO.,  INC.,  TYLER  S 

IRON  &  METALS,  INC.,  NEWELL  f 

RECYCLING  CO.,  INC.,  MONTERREY  S 

IRON  &  METAL,  ATLAS  IRON  &  f 

METAL,  INC.,  TS5  UNITES  STATES  i 
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O^Easdaata.  S 

piAjSnrPS*  COMPLAINT  AND  REQUEST  FOR  ' 

PFCTAPA^fopy  jrrmcygNT 

'“•TO  THE  HONORABLE  CNITSO  STATES  DISTRICT  JUDGE; 

COME  NCN,  ROSS  HARIS  and  JOHN  OREL  DOMES,  INDIVIDUALLY  and  AS 
NEXT  JTfZHXn  FOR  DENNIS  0.  OCMES,  A  RZNOR,  JOEN  R.  DOMES,  BARRY 

X 

DOMES,  SHTRT.SY  0.  and  RZCHARO  G.  AYALA,  ZI2DI7IDUAII.Y  and  AS  NEXT 
FRIEND  FOR  SHERRIAN  AYAIA,  SMARA2  HASZZ  AYALA,  MINORS,  NANETTE 
AYALA,  RICMARO  AYALA,  JR.,  HECTOR  and  GLORZA  AZMA  GALLARDO, 
INDIVIDUALLY  and  AS  NEXT  FRIEND  FOR  B3CT0R  GALLARDO,  AIMA  LYNDA 
GALLARDO,  RZCSAROQ  JAVIER  GALLARDO,  MINORS,  JUAN  GCNZALSS,  DEBBIE 
and  GERALD  LARRTTES,  INDIVIDUALLY  and  AS  NEXT  FRIEND  FOR  JERSMIAM 
LASRIVTS,  A  MINOR,  VEIMA  RIGGSrS  PATTON,  ARCSLIA  and  FERZONOO 


u7r'40;c«  t  e:iut.fi9i 
TEa/ika/is 
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pcM?A,  iiiorv’-scrALiY  and  AS  jjixr  ftuzsd  7CR  yulsa:.'a  fcmrr,  r^rA:{za 
PCJi?A,  JR.  and  JCRCZ  ASyjdICO  PCM7A,  lOiaRS,  rRZJJIZ  ar.d  HA2Z1  L. 
PCW21I.,  lifCJVIZUALLY  and  AS  NEXT  rRJZJTD  FOR  DEA.VCRZ  PGWSLL  and 
BRA.'fCCif  PCWZLZr  JCJfCRS,  JA«IS  D.  .and  KARV  LOUJS  RI2DL2,  RA.VDA12 
SCOTT  .RI20L2.  FHILSZRT  P.  A-VD  B2ATRIC2  J.  RCDRIJCZ2,  ECr/IDCALlY 
and  AS  NEXT  OF  FRIZirD  FOR  JCH  PETER  HODHICCE2  and  DSHETaTJS  lARUE 
ROCRICZZZ,  HZKORS,  OLTTIA  a.  R00RICCS2,  RAUL  SAKCREO,  JR.,  KARIA 
OTASAOTS  SANCHES,  RSCHY  LEROY  SANCHES,  PAUL  JAiSS  SANCHES  KARIA 
ESTHER  7AL2£2RA2£A,  lOTIVIDUALLE  and  AS  NEXT  CF  FRIEND  FOR  JO  ANA 
VALDSRRAHA,  JIHKY  ANTSCNV  PAD2A,  JR.,  KINCRS,  ROLAND  DSLSCN,  LORI 
JEAN  DELEON,  LE2IAN  J.  and  JOYCE  COLLINS,  LY21AN  COLLINS,  JR.  a.-.d 
CHRISTOPHER  COLLINS  PlaintiSTa,  csoplaining  of  HOUSTON  LIGHTINC  £ 
POPt-ER  COHPANY,  CENTRAL  POWER  £  LIGHT  COMPANY,  CUL?  ^STALS 
i:n3USTRlES,  INC.,  (LarainafDar  coAlecdivoly  rafazrad  to  aa  tOa  '*PC3 
Cafanda.nts'*)  COMMERCIAL  KETAIS  COMPANY,  S.Z.  DU  PONT  DS  KSHOURS  AND 
'CoibANY,  INSUST3IAL  SALTACS  COMPAITY,  TSCVS  JCSXICAN  RAILWAY  CO., 
“martin  j.  EAVZL  CO.,  BCUSTCN  JUNE  COMPAlTf,  INC.,  ALTER,  INC., 
'EOSCHST  CEIANESS  chemical  ORCUP,  INC.,  RCOCERS  SAL7ACZ  COMPANY, 
ATAT  TEO:^CLC&IES,  INC.,  fssarly  WZSTHSN  ZIZCTRIC  COMPANY,  ZNC.,^ 
COMAL  IRON  £  METAL,  LRSLTa  SIMON,  JR.,  EZLZZN  SIMON  MANGE,  SIMON 
FRCPERTIES,  INC.,  BSRZR  METALS  fi  KAOEWZLL  fi  XAOERELL,  CITY  C?  SAN 
ANTCNIO,  FCRT  KORTS  OIL  £  GAS,  INC.,  M.  LIPSITS  £  CO.,  INC., 
ERCWNWCOD  IRON  £  METAL,  NATIQHAL  STEEL  COMPRESSING  CO. ,  INC. ,  TYLER 
:^N  £  METALS,  INC.,  NEWELL  RECYCLING  CO.,  INC.,  MONTERREY  ZRCN  £ 
METAL,  ATLAS  ZRCN  £  METAL,  INC.,  UNITES  STATES  07  AMERICA, 
CMcroinafOar  collacDivaly  rafarrad  Zc  as  tMa  *Laad  Dafandanfa")  and 
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EiiSH  CCR?CSATICN,  Daiandar.cs,  and  for  causa  of  accicn  wculd  shcv 
aa  £aIlovs: 

1.  ROSE  MARIE  and  J0K2f  OREL  DUMZS  ara  Individuals  residing 
ac  250  Zasrgata  Drive,  Carpus  Ciriaui,  Kuacea  Caunty,  Texas/  7S40S. 

2.  JOHM  R.  DCMZS  is  an  Individual  residing  aa  250  Easagaue 
Drive,  Carpus  Clirispi,  Huacas  caunuy,  Taxas,  78408. 

2.  BARRE  OtJMZS  is  an  Individual  residing  at  250  Eastgata 
Drive,  Carpus  Ciriati,  Kuacaa  Caunty,  Taxas,  78408. 

4.  SSIRIZY  0.  and  RICHARD  C.  AEAIA,  ara  Individuals  residi.*ig 
at  247  Eastgata  Drive,  Carpus  Ciristi,  Huacas  caunty,  Texas,  78408. 

'  5.  KAHETTS  AYALA  is  an  Individual  residing  at  247  Eastgata 

Drive,  Carpus  CLristi,  Kuecas  Caunty,  Texas,  78408. 

■  .  8.  .  RICHARD  AYALA,  JR.  is  an  Individual  residi.-.g  at  247 

Eastgata  Drive,  Carpus  Cisisti,  HUacas  Caunty,  Texas,  78408. 

HECTOR  and  CLORIA  MXX  GALLARDO  ara  Individuals  residing 
W246  Eastgata  Drive,  Carpus  Ciristi,  Kuseas  Caunty,  Texas,  78408. 

8.  JHAH  GONZALES  is  an  Individual  residing  at  254  Eastgata 
Drive,  Carpus  Ctristi,  Nu^as  Caunty,  Texas,  78408. 

9.  OSSBIE  and  GERALD  LASRTTZZ  are  Individuals  residing  at 
*242  Eastgata  Drive,  Carpus  Ciristi,  Huaess  Caunty,  Taxes,  78408. 

10.  7EX2IA  SZCGINS  FATTQN  is  an  Individual  residing  at  268 
Eastgata.  Drive,  Carpus  Ciristi,  Nuecas  county,  Taxas,  78408. 

11.  ARG2LIA  and  ESRNANDO  PCJiPA  are  Individuals  residing  at 
213  Eastgata  Drive,  Carpus  Ciristi,  Nuacas  Caunty,  Texas,  78408. 
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12.  FilSDDrz  and  HAZZL  L.  FCWZLL  ara  Individuals  rasidir.g  at 
213  Sastgata  Drive,  Carpus  Ciristi,  Kuecas  County,  Texas,  73408. 

13.  Ja21Z5  0.  and  MARY  LCUI2  RIDCLZ  ara  Individuals  rasidin? 
at  274  Zastgata  Drive,  Carpus  Cliristi,  Kuecas  county,  Texas,  78408. 

14.  RAKDALL  SCOTT  RISOLZ  is  an  Individual  residing  at  274 
Eastgate  Drive,  Carpus  Ciristi,  Kueces  County,  Texas,  78408. 

15.  PHZIZ£2tT  P.  and  8ZATRXCZ  <7.  ROCRISUZZ  are  Individuals 
residing  at  255  Eastgate  Drive,  Carpus  Ciristi,  Kuecas  County, 
Texas,  78405. 

IS.  OIXVTA  A.  HODRZCDZS  is  an  I.".dividual  residing  at  255 
Eastgate  Drive,  Corpus  Ciriati,  ITueces  County,  Texas,  78405. 

•  A 

17.  RAXJL  SAKCHEZ,  JR.  is  an  Individual  residing  at  254 
Eastgate  Drive,.  Carpus  cnrlsti,  Husces  County,  Texas,  78408. 

18 .  MARIA  CCADAIZPS  SAKCMEZ  is  an  Individual  residing  at  254 
Eastgate  Drive,  Carpus  Curisti,  Kueces  County,  Texas,  78408. 

19.  RICEY  ZZROY  5AKC3Z2  is  an  Individual  residing  at  254 
Zastgata  Drive,  Corpus  Ciristi,  Nuecas  County,  Texas,  78408* 

20.  PAUL  JAMES  SAKC3EZ  is  an  Individual  residing  at  254 
Eastgate  Drive,  Corpus  Ciristi,  Kuecas  County,  Texas,  78408. 

21.  MARIA  SSTMZR  VALDS3RA2£\  is  an  Individual  residing  at  278 
Eastgate  Drive,  Carpus  Ciristi,  Kueces  County,  Texas,  78408. 

22.  SflLAKD  is  an  Individual  residing  at  278  Eastgate 

Drive,  Carpus  Ciristi,  Kueces  County,  Texas,  78408. 

22.  jsui  OSISOH  is  an  Individual  residing  at  278 

Eastgate  Drive,  Carpus  Ciriati,  Kueces  County,  Texas,  78408. 
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24.  LYyjcr  J.  AND  JCYCZ  COLLINS  are  I.-.dividuals  rasidlr.?  &z 
3301  Scudiiiand,  corpus  Ciristi,  Nueces  Ccunry,  Texas. 

25.  Defendant,  HOUSTON  LIGHTING  &  PCWZa  CCKSANY,  is  a  Taxes 
Ccirpcraticn  t!iat  say  be  served  wttii  process  on  its  registered 
agent,  Kenneth  W.  Nabors,  at  611  Valuer  Avenue,  Houston,  Texas. 

26.  Defendant,  CZNT2AL  PCWSS  &  LIGHT  CCIQANY,  is  a  Texas 
Corporation  that  stay  be  served  vitb  process  on  its  registered 
agent,  C.  Wayne  Sties,  at  539  H.  Carancahua ,  Corpus  Cbriati,  Texas 
78403-2121. 

27.  Defendant,  GTL?  KSTALS  INDUSTSIZS,  INC.,  is  a  Texas 
Corporation  that  say  be  served  with  prscaaa  on  its  registered 
agent,  C.T.  Csrporation  Systas,  at  811  Dallas  Avenue,  Houston, 
Texas  77002. 

28.  Defendant,.  CS2CS3CIAX.  21S7AL3  COH?A2nr,  Is  a  Texas 

Corporation  that  may  be  served  with  prccaea  on  its  registered 
agent,  David  Kistidbury,  at  7800  Stasssns  Frvy,  lOth  Floor,  Dallas, 

,Texas,  7S247*  -  •* 

29.  Dafandant,-  £.1.  DD  PONT  DE  KZHCDNS  AND  COMPANY,  is  a 
Texas  Csrporation  that  may  be  served  with  process  on  its  registered 
egent,  C.T.  Csrporation  Syetam,  at  330  H.  St.  Paul  Streat,  Dallas,. 
Texas,  75201. 

30.  Defendant,  ZHBUSTPZAI.  SALTAGZ  CSMPANY  is  a  Texas 

Corporatios  that  may  be '  sesrved  with  process  on  its  registered 
agent,  Abraham  Arnold  Xolpaeh,  5102  Bwy.  44,  Corpus  Christi,  Texas. 

31.  Defendant,  TZ3CA3  KSETCAN  RAILWAY  CO.,  is  a  corporation 
‘:^at  dc*a  not  maintain  a  registared  agent  for  service  in  the  state 
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oi  Texas. 

32.  Defer.dant,  J.  E^VZL  CO,,  La  a  ccrpcracisr.  t^az 
dees  nac  aai.’iraiu  a  regiacerad  aganc  for  sarvica  ir.  t2:a  State  cf 
Texas . 

33.  Dafe.tdaiJt,  HOUSTCN  JUNX  COKSX^£,  IHC.,  is  a  Texas 
Corporation  that  say  Jsa  served  with  process  on  its  registered 
agaat,  Jules  H.  Rose,  at  2302  Canter  Street/  KcustsO/  Earris 
County,  Taxes. 

34.  Oerer.dant,  ALTER,  crc. ,  is  a  Texas  Corporation  t.tat  say 
be  served  with  process  on  its  registered  agent,  Terry  0.  Castion, 
at  1305  S.  Loth  Street,  McAllen,  Texas. 

35.  Defendant,  HOECEST  CZIAESSZ  CHEMICAL  CRCU7,  ZMC.,  is  a 
Texas  Corporation  that  cay  be  served  with  process  on  its  registered 
agent,  C.T.  Corporation  Systac,  at  3S0  North  St.  Paul  St.,  Dallas, 
Texas  75201. 

36.  Defendant,  ROOGSaS  SXLVXGS  COMPANY,  is  a  .  Texas 
Corporation  that  cay  be  served  vith  process  on  its  registered 
agent,  Lane  Hedgers,  at  ?.  0.  Bex  1513,  Victsria,  Texas  77902. 

37.  Defendant,  ATfiT  TSC2N0LCC1SS ,  INC.,  forcarly  NSSTSRN 
EIZCTRIC  esMPANY,  INC.,  is  a  Texas  Csxperatios  that  say  be  served 
vith  procasa  cn  its  sagistared  agent,  C.T.  Cerp.  Systac,  1601  Els 
Street,  Dallas,  Texas  7S201. 

36.  .  Defendant,  CSMAL  IRCN  6  METAL,  is  a  Tsxas  Corperatior. 
that  say  be  served  vith  process  on  its  registered  agent,  Johnnie 
J.  Rodrigues,  at  Rt.  8,  Box  7aA,  FM  306,  Nev  Braunfels,  Texas 
'»‘3130. 
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3S.  Cefandar.r,  LZSLIZ  SIHOif/  JH. ,  is  an  Individual  believed 
to  be  residing  in  tbe  State  of  Texas.  Defendant's  address  is 
unJcnovn  at:  tbe  tine  of  filing  of  the  cszplainc. 

40.  Defendant,  HIIZIK  SIMOM  K.-_VGZ,  is  an  Individual  residing 
in  believed  to  be  residing  in  tbe  State  of  Texas.  Defendant's 
address  is  unknown  at  tbe  tine  of  filing  of  tbe  csnplaint. 

41.  Defendant,  SZ2iOK  PSOPS5TZTS,  ZHC.,  is  a  Texas  Corporation 
that  may  be  served  with  process  on  its  registered  agent.  Ton 
Sallcu,  Jr./  at  llOO  N.W.  Loop  410,  Suita  60S,  San  Antonio,  Texas 
78213. 

42.  Defendant,  BZIBl  XSTALS,  is  an  corporation  that  does  not 
maintain  a  registered  agent  for  service  in  tbe  State  of  Texas. 

43.  Defendant,  KADS^LL  i  KADSTtZLL,  is  believes  to  be  an 
association  that  does  not  zuintain  a  registered  agent  for  service 
in  the  State  of  Texas. 

44.  Defendant,  CITY  OP  SAK  AMTOHIO,  is  a  city  in  tbe  State 
of 'Texas.  No  service  is  requested  at  this  t^e. 

'  4S.  Defendant,  POST  NOSTH  OIL  &  CAS,  ZNC.,  is  a  Texas 
Corporation  that  may  be  served  with  procsss  en  its  registered 
agent,  Jesse  A.  Paught,  Jr.,  at  3101  N.  Pecos,  Midland,  Texas 
79705. 

46.  Defendant,  K.  LIPSTI2  £  CS.,  ZNC.,  is  a  a  Texas 
Csrpcraticrt  that  may  be  aerved  with  process  on  its  registered 
agent.  Tossy  C.  SalozM,  at  100  Sis  Street,  Waes,  Texas,  76704. 

47.  Defendant,  BSOHlfKOOO  ZSON  6  MSrCAL,  is  a  corporation  that 
is'ss  not  saintain  a  registared  agent  for  8ar*/tca  in  the  State  of 
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48.  Cafar.dant,  NATIONAL  STZIL  CCMPRZSSIKG  CC.,  IirC. ,  ts  a 
Taxas  Carporaticn  cAan  may  ba  sarvad  vibh  precaaa  on  its  rc^isrered 
a<jenr,  Rcbart  G.  Campion,  ac  72S  El  Paso  Scraad,  San  Antonio, 
Taxas . 

4S.  Cefandant,  TYL2S  ISON  &  KZTALS,  INC.,  is  a  Taxas 

Corporation  ttat  may  ba  sarved  with  prmcasa  on  its  ragistarcd 
agant.  Tossy  C.  Saloma,  at  100  Els  Straat,  Waco,  Taxas,  76704. 

50.  Oadandant,  NEWELL  XlECtCLING  C9.,  INC.,  is  a  Taxas 

Corporation  that  may  ba  sarvad  with  proeasa  on  its  ragistarad 
acant,  Wayna  E.  2£athis,  at  700  N.  St.  Kary'a,  Suita  1700,  San 
Antonio,  .jxza,  78205. 

51.  Dafandant,  H0IITS3SSY  lEOK  &  METAL,  is  a  corporation  t-tat 
deas  net  maintain  a  ragistarad  agant  for  sasvica  in  tsa  stats  of 
Texas. 

52.  Oadandant,  ATLAS  ZEON  «  2SSTAL,  INC.,  is  a  Texas 

Corporation  that  may  be  sarved  vitb  process  en  its  ragistarad 
agant,  E.  Hobart  Adler,  at  3702  Agnes,  Corpus  Cbristi,  Taxas, 
78405. 

53.  Bedendant,  tbe  UNITED  STATES  CE  A2£SErCA.  Ne  sarvica  is  ' 
raquaatad  at  tbis  time. 

54.  Defendant,  SNSE  CDfiPOBATTCN,  is  a  Texas  Corpcratien  that 
may  be  served  vitb  process  on  its  rsgisterad  agent,  c.T.  corp 
system,  at  811  Dallas  Ave.,  Houston,  Taxas,  77002. 
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Tiila  Csurz  has  jurisdicaica  fzz  claiss  arising  under  4  2  CJ.s.c. 
5  9601,  sac...  pursuanr  to  42  U.S.C.  5  9610  and  28  tJ.S.C.  5 
1001.  This  Court  also  has  pandant  jurisdiction  of  all  state  lav 
Clairs.  Ver.ua  is  proper  in  this  Ccxurt  pursuant  to  28  U.S.C.  S 
1091,  sines  all  Clairs  arose  in  Nuscss  Ccxinty,  Texas. 

Tyg  y>g*rg 

Plaintiffs  are  owners  of  land  that  adjoin  the  superfund  site 
eonscnly  3cnovTi  as  the  Industrial  Metals  and  Industrial  Road  Sites 
(the  Site)  located  at  3000  JL^ee  Street,  Corpus  Chriati.  The  Site 
was  used  far  disposal  of  sany  hasardous  substances  pursuant  to  42 
U.S.C.  S9601,  AS£«/  including  lead  end  polyclorinated  biphenals 
('■PCS' a"} .  All  Defendants,  except  227SR,  have  disposed  of  hazardous 
substances  at  the  Site  which  has  caused  contasi  nation  of 
Plaintiffs',  .property.  This  disposal  was  conducted  despita  the  fact 
that  Plaintiffs'  homes  surrounded  the  disposal  site. 

The  lend  disposal  of  lead  by  the  Lead  Defendants  at  ths  Site 
sust  be  considered  an  ultrahasardotis  activity.  Lead  is  a  ]cnsvn 
'poison  and  is  extresely  dangerous  to  husan  health. 

The  disposal  of  pea's  in  a  landfill  at  the  Site  is  en 
ultrahazardeus  activity.  PC3a  are  e  Jciovn  poison  end  era  extremely 
dangerous  to  husan  health. 

Both  lead  and  PCa's  are  hazardous  tubstancss  as  dafiasd  by  42 
U.S.C.  S  saoi  and  Tax.  Bsalth  i  Safety  Code  Ann.  S  3ai  (Temon 
1990}  •  The  property  owned  by  Plaintiffs  else  constitute  e  facility 
as  defined  by  42  U.S.C.  $  9801  and  Tax.  Health  I  Salary  coda  Ann. 
S  361  (Vernon  1990} . 
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Lead  disrcsad  by  tha  Laad  Cafendar.rs  has  nigratad  frsa  tha 
Site  tc  Plair.ziffa'  prccarty.  The  laad  haa  nigrarad  csnair.ususly 
since  wte  disposal  by  tba  Laad  OeSendands.  Tbe  cigracion  o'  tha 
lead  eonstitutaa  an  unlawful  trespass  oS  an  ultrahazardsus 
substance  by  tha  Lead  Defendants  onto  Plaintiffs'  property. 

In  1990,  tha  PCS  Defendants  allegedly  began  to  “renediata"  thT^ 
Site  pursuant  to  e  closure  plan  created  by  The  Lead 

Defendants  and  "ESiSR  bad  a  duty  to  not  ectplete  tha  elosura  of  the 
Site  in  a  nanner  to  cause  the  transportation  of  hasardous  \ 

t 

4 

substances  cnto  Plaintiffs'  property.  Tha  closure  plan  was  created' 
and  undertaken  in  a  ecsplete  breach  of  this  duty  since  it  caused 
additional  Isad  to  migrate  unto  Plaintiffs 's  property.  This 
migration  has  occurred  primarily  by  the  manner  in  which 
ccntaminated  scil  %rae  removed,  from  the  Site.  The  clesxure  plan  haa 
caused  contaminated  water  run  off  end  lead  duet  to  accumulate  on 


Defendants  property.  These  ections  by  ESSZ  and  the  PCS  Defendants 
constitute  negligence,  nuisance  and  a  trespass. 

Tha  lead  contamination  has  prori natal y  caused  extreme  damage 
to  Plaintiffs  property.  In  addition  the  lead  has  proximately 
caused  injury  to  the  Plaintiffs  including,  but  not  limited  to, 
various'  chronic  ailments  end  extreme  mental  anguish  caused  by  the 
]c:cvn  health  hasards  ef  tha  csntaminatien  ef  their  bcmaa. 


Oeapita  attempts  ts  remove  the  lead  contamination  from  the 
property,  Plaimtiffs'  proporty  has  become  contamimeted  to  such  a 
degree  that  it  is  dangerous  for  Plaintiffs  ts  continue  ts  live  in 
ir  hemes.  Purthesmore,  the  contamination  zsahas  it  impcssible 
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for  Plair.siifs  rs  a«ll  th«ir  housas  to  any  pursnaser.  Plaintiffs 
have  insufficient  funds  to  move  fron  the  property/  unless  the  Court 
finds  that  Oefandants  are  liahla  for  all  expenses  in  moving 
Plaintiffs  avay  from  the  unsafe  contamination.  The  Plaintiffs  are 
also  confronted  vith  the  tremendous  coats  of  future  medical 
monitoring  for  adverse  health  effects  due  to  the  lead 
centamination.  Any  coat  of  remediation  of  the  contamination/ 
health  monitsrihg  and  relccatlen  ef  their  homes  constitute  response 
casts  consistent  vith  the  Hatioaal  Contingency  Plan  under  42  U.S.C. 
S  «601. 

Plaintiffs  are  completely  without  the  finances  to  bear  these 
tremendous  costs  associated  vith  Oef  eadants  contamination  of  their 
property.  Plaintiffs  have  and  will  continue  to  suffer  irreparable 
injury  without  any  order  from  this  Court  requiring  Defendants  to 
taJee  responsibility  for  their  eontaat nation. 

.  ...  Although  the  Texas  Water  Commission  has  taken  an  active  role 
in  attampting  to  remsdiats  the  Site,  It  and  no  other  govemsental 
agency  has  been  engaging  in  any  representation  %^tacaver,  such 
less  any  adaguata  reprssentation,  of  Plaintiffs  in  connection  vith 
eny  remediation  of  the  subatantial  contamination  existing  on  their 

Property.  ~~  - 

yow  TTP  CggTS  AlfP  PSQTTgST 

V _ jLgsaaisgKL.msfflsys 

The  Lead  Defendants  have  arranged  for  disposal  of  hasardous 
substances  pursuant  to  42  u.S.c.  s  unto  Plaintiffs'  property. 
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Tha  rC3  Carandants  and  EliSR  h,ava  arranged  fcr  t^.e 
transncrcatior.  cf  lead  pursuant  to  42  U.s.c.  §  9607  onto 
Plaintiffs’  preparty. 

Plaintif fa  to  tda  axtant  tnat  .they  have  racovad  esntasinatad 
soil  frsa  tdeir  prsparty  have  incurred  naeaasary  response  coats 
that  are  consistent  with  the  National  Contingency  Plan. 

P*4rsuant  to  42  U.S.C.  S  all  Defendants  are  jointly  and 
severally  liable  fcr  all  remediation  costs  fcr  the  removal  of  all 
hazardous  suhetaneae  from  Plaintiffs'  prsparty. 

rurthextere/  Plaintiffs  request  that  the  Court  find  that 
Oefandants  ere  responsible  for  ell  future  raeponse  costs  incurred 
by  Plaintiffs  in  either  remedying  the  centasination,  relccating 
Plaintiffs  avay  frea  the  contamination,  or  resulting  from  future 
medical  surveillance  pursuant  to  42  U.S.C.  {  9S07.  Such  e  finding 
would  be  in  the  pxdslie  interest  in  avoiding  piece  meel  litigation 
and  farting  the  clean  up  of  a  substantial  health  basard. 
Furtharmcre  such  a  finding  is  nacessary  in  ordar  te  prevent 
Plaintiffs  from  being  irreparably  injured  sinca  they  cannet  neither 
afford  to  Tslccata,  remediate  the  site,  nor  engage  in  long  tars 


medical  acnitsring 


Tha  ?C3.0efaz:danta  andpSR-ha2^.jct^ negligently  in  closing 
the  Site  by  causing  the  transportation  or  hasardous  substances  unto 


Plaintiffs'  property.  Furthermore  the  PCS  Defendants  were 
negligent  in  completely  failing  to  warm  Plaintiffs  of  the  disposal 
3f  lead  on  their  property.  Finally  the  PCS  Defendants  actsd 
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a 


nagligencly  as  a  matter  or  lav  since  tiiey  diaccsad  o'  lead, 
hasardoua  waste,  vlttout  a  p«r=it  in  violation  of  the  Rescxxrce 
Conservation  and  Recovery  Act  and  the  Texas  Solid  Waste  Disposal 
Act. 

Plainti^rs  have  suffered  damages  as  a  proximate  result  of  the 
PCS  Defendants  and  EKSTl'a  negligence  in  the  amount  of  at  least 
$1,000,000,00. 

The  PCS  Defendants  have  trespan^ed  onto  Defendants  property 
by  oausing  the  trarmiportation  of  lead  onto  Plaintiffs'  property. 
The  trespass  was  as  a  result  of  Defendants  negligence  in  the 
performance  of  the  closure  plan  and  as  a  result  of  their 
ultrahazardcus  activities  associated  with  the  disposal  and 
raBodiatioa  of.  hasardotis  vastae. 

She  Lead  Defendants  have  also  trespassed  onto  Plaintiffs 

property  by  pesmitting  the  disposal  of  lead  upon  Plaintiffs 

property.  This  trespass  occurred  as  a  result  of  their 

ultraharardsus  activity  of  land  disposing  of  hasardsus  vastas. 

Plaintiffs  have  suffered  damages  in  the  amount  of  at  laast 
$1,000,000.00  to  ti^ir  prope^rty'as^avresult  of  Defendants  trespass. 

The  PCS  and  ESSS  Oaf  ez3Ssrrt^'‘''Ha^  eausad  a  xxuisanca  which  has 

substantially  and  unraasonably  interfared  with  Plaintiffs  usa  and 
•  • 

anjoymant  of  their  prcperty.  The  PCS  and  ESSR  Defendants  have 
caused  damage  to  Plaintiffs  property  and  inflicted  emetional 
ilrtress  in  the  amount  of  at  least  $1,000,000.00  for  which 


U7r.«0;CiietML.< 
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PLair.cirrs  saaJc  raccvery. 

S?RrCT  ^rA^^*TT*Y 

Land  disposal  of  wastes  is  an  ultrahazardous  activity.  Tte 
FC3  and  Lead  Defendants  knew  that  a  high  degree  cf  risk  existad  in 
their  disposal  of  the  extrecaly  hazardous  substances  at  a  site 
bordered  by  hoses.  They  also  knew  that  a  substantial  likelihood 
existed  that  bars  say  occur  as  a  result  of  their  disposal  at  the 
Site  and  .this  danger  could  not  be  eliminated  through  the  use  of 
ordinary  care.  Oispcsal  of  hazardsus  substances  at  the  Sita 
certainly  was  inappropriata.  The  value  of  permitting  land  disposal 
in  this  sanner  is  far  outweighed  by  the  .{dangers  that  it  imposes 
upon  society  and  Plaintiffs  in  particular. 

Since  the  PCS  and  Lead  Defendants  engaged  in  an  ultrahazardous 
activity  they  are  strictly  liable  to  Plaintiffs  for  all  injuries 
they  have  caused  to  Plaintiffs  and  their  property. 

The  Leed  Defendants  have  realized  substantial  gains  as  the 
result  of  their  improper  disposal  of  their  ultrahazardous  vastas. 
Furthermore ,  upon  Icnevledge  and  belief  subetantial  1  y  all  persons 
that  have  engaged  in  the  wrongful  disposal  of  lead  at  tha  site  have 
been  joined  as  Defendants.  Defendants  bad  actual  ]c:evledge  of  the 
dangers  of  disposal  of  lead.  Despite  the  availability  of  safer 
alternatives  for  disposal,  the  Lead  Defendants  chose  ts  imprsperly 
dispose  of  the  hazardous  vastas.  Ths  Lead  Defendants,  therefore, 
are  liable  for  the  presence  of  load  upon  Plaintiffs  property  Ln 
y-cporticn  to  tha  amount  cf  lead  that  they  disposed  at  the  site. 


m/utd/is 


IS 


WHi^rORZ  Plaintiffs  respac-tfuily  raquest 

(a)  a  judgser.t  against  all  Defendants  jointly  and 
severally  in  an  asount  of  at  least  $1,000,000.00  and 

(b)  a  declaratory  judgment  that  Defendants  are  jointly 
and  severally  liable  for  all  response  costs  incurred  as  result  of 
the  hazardous  sxibstancae  located  on  Plaintiffs'  property. 
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ENVIRONMENTAL  LAW 


JtioC^tteu  ^tmCepmtat  St^eadg 

CSem  fat  Cans  ai  Ctuau^'Up 


OttateeStOyJaallXAJLISSTZ 

KAISER  AIIJMINIIM  A  CBEMICAL 
C08PORAlIOK.tOdtwgB  * 
Caipongan;  lAMES  I.RRR7  It 
^ntfrur  ^ 

Thirt-gatgr  Prftri«linB» 
AppeHea, 

T.  •  ‘ 


CAmUS  OEVELOPMEKT 
CCOEtPORAHON. 


I 

i 


•  Nbu9M5306 
S.CNo.CV<89-(B93S&U 
Unhtd  Salts  Coon  of  Appeals 
Ifint!  Gnat 
Hed  Oeaber  1. 1992 


Appeal  fion  ihs  Unind  Sons  DIscktCooR 
fiar  the  NOrthieRi  D'oiria  of  CaBftna 
0.  Lowefl  XeneB,  Ctes  Adfc.  AeatSag 

Argued  sad  Sabadflid  Aagast  18. 1992 


hydraesrhoBS.’ 

Slchmoad  sued  Crrilns  0  fecover  pttt  of  tfv 
eea  of  removBS  the  contain rhaurf  so3  fiosr  the 

prapeity.^  CaaCasgededutd-potyeeinplsiati^imt 
Fei^  iar  eoBtnboooa  indar  43,  U1S.C  |  9613^Q(tX 
aflegiag  that  Feny  eaj^eibUBl  the  czasat  of  ttte 
^  CXSaCOng  tf0  HJUI  JimiUflVl  AUfl  ftiikU 
die 

eacavaa'on  ste  and  ^Beadag  it  over 
BBeoBamaaBd  seas  of  the  pmpetty.’ The  £s8iBt  coos 
cenrioded  that  pgry  was  not «  pan  vfao  eoald  be 
heU  liable  vder  CFRCIA  section  9607^  and  d» 
Caaelhs's  cemptaia  ftar  (hStae  n  ssbs  a 
claim  on  which  lelief  could  be  gtanterl.  See  Fed.  S. 
C3v.  P.  12(b)(6>.  This  appeal  Ibflewed. 

STANDARD  OF  REnEV 

We  leview  de  mvo  a  dIsmieMi  nndee  Rule 
12(bXS}  firftiliBe  0 sates ciaiBi  ondee.  SebettaoD v. 
Da  Wiser  Reynolds.  Ibc. 749  530.  S33  (9(h  Cr. 

1984):  wr>  «tm  an  fawe  ptfattel 

hi  die  eomplaiiu  as  sue  aad  etanaue  dm  hi  dn  Bgts 
mast  finoahle  » the  plaiaiifL  Leviae  T.  DtamandaBei; 
•  Inc.  950  F2d  1478.  1482  (9di  Gr.  1991).  We  win 
affisB  a  dtsmisnl  taider  Rale  IS^bXS)  only  if  *lt 
sppeaa  beyoad  doofat  that  the  pisiniir  caa  ptove  no  set 
of  Dm  is  SBppoR  of  bis  claim  whsh  would  endde  him 
to  teSef.*  CoBiny  t.  Gihsca.  3SS  U.S.  41.  45^ 
.  a957V  . 


DISOSSTON 


Bedbse  SCaNSXZ  ad  TBOMPSOTC.  Gmat 
lodges,  and 

REA.  Disaie:  Jedga* 

Opuaen  by  lu^  thninpsiiB 


THOMPSON,  Ctesit  Judge 


ruafftf  Deftlapnca  Caepesudoa  CCtmOas*) 
appeals  dm  dfanissat  of  la  tfdtd-patyccBip^aptasi 
Dam  I.  Rasy  4t  Sou  CFeny*).  b  te  eom^ate 
sougiB  somrihtsioo  «d^  the  Csapwbeniwe 
pininmiiiwn.li  ScspoBsi.  »■»««■  nd  U0i&ty 
.Agof!9aDC’C5SCLAT.«aiCt960IgaBq.fer 

SSnaaioB  sin.  Wa  C^'^O^nVeeferlS  ULSXL 
f  URL  and  we  tevtoe. 


PACK 

Camilla's  ptedeesssoc.  Sasa  Fe  Land 
ImprovcBicat  Conpsiy.  sold  346  aaes  «f  land  0  dm 
CeyofRiBianond.GdiIbntteniiefaaaBd^  Rgfitnnnd 
hired  Feay  o  exeavse  and  gsade  aporeoa  of  the  tand 
tbrapropMBd  hoBsatg dewitepmenL  WhOeetsvadat 
dn  devulopreent  dae.  Feny  ^read  nma  of  the 
displmntfsoil  ovc  otherpag  of  the  property.  Thisad 
»<  haeaRioas  eheinkil  enapoendb  hriudlnc 


CFRCJ^wasenacadwulitumprinuty  puipoeei 
in  said.  Rm.  Congress  iaieadad0pxwnde  the  fedeal 
fovemtuen  with  the  neons  0  ■ffw  Wiwiy  oaimi.  the 
spread  of  hardens  materais  ftom  inaesve  and 
ifaandoned  waste  dbposal  sites.  Aispee  Co.  he.  t. 
Jtahosea  Cansois.  Inc.  922  FUd  1240. 1247  (6di  Cs. 
1991).  Seeend.  it  aueadtod0  affix  the  allhnaie  east  of 
dM^g  up  dOae  ffiapiaal  rites  0  me  paities 
lespcBiJie  ibr  dm  comaniMtiwiL  Id.  We  eensBue 
can, A  gbetaDy  0  actwadwe  fcais;  3SS0  Stevens 
Creek  Assoc:  ▼.  Brndays  Bank  of  CaL.  915  FUd  13S5. 
□63  (9m  Gc.  1990).  cert,  denied.  Ill  S.  C.  2014 
a99l)._ 

To  p^lvaS  io  tt  ■ffijw  fgf  sij^wIIbiKww  Older 
CFRGa,  a  piaimiff  must  shew,  among  otter  thiags. 
dm  dm  defindait  Dfia  wiilu  one  of  fiw  eiasso  of 
peam  subject  m  QafaQlty  oader  42  U.S.C  §  9607(a}. 
Sea  42  USXL  §  96n(f)(l)  Halay  peaoa  msy  cb» 
cuuirihuijuu  fta  otty  ot&er  pcssoa  who  is  lisbic  or 
pomadally  Oahle  aider  SKdon  9607(0)’):  Smerw 
Creek.  915  P2d  at  1358  (diseasing  me  Tt^aaoD' t 
for  reeawciy  in  a  eonttibutian  actiaR  mdcrCERCI-^i.' 
This  sesien  nnposea  Itabtlity  OK 

(1)  the  owner  and.  opeomr  of  a  vessr  ^ 
fttfiliiy.  > 

(Z)  any  peea  who  s  dm  dne  of  duposal  ■'  ay 
haatdg  sahsenc?  owned  or  opented  any  be.-  'at 
subsnaeee  wen  distw-  aL 


Oed 
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C3)  any  peraon  lAo  by  eoanet.  lyeeacu.  or 
odierwig  magtil  fbr  disp^  or  geaunau  ...  of 
twjjfrtwiK  wihfBwepn  owned  or  poar.wed  by  adi 
peaon.  by  any  otter  pany  or  ouity.  at  any  £id^ . . . 
oMMil  or  opetBod  by  inmltH* ...  entity  and  cowaiiian 
flBh  teatdoas  sofasnees.  and 

(4)  any  petson  wbo  . . .  angpard  any'bmntmra 
■ihanwriia  fior  oupnn  tt  ispemJ  or  neanneai 
telittrt.  tndaeratioB  mseis  or  tees  aekeed  by  sodi 
pesan.fitaD  uttcb  !bes  Is  a  letaase.  or  a  dBcaiaed 
itkasB  wbiEb  ones  the  intmirnee  of  icteome  cobs. 
of  ahamdwB  aafaaawes . . . . 

42  imiS  9607(a). 

Wo  actes  vitb  die  diaact  coot  tfte  CatitHtn  has 
CiSed  »  ccaM  a  dan  fiar  eaesftutioa  aguatt  ftay 
onder  seenns  9607(a)(1)  and  (3).  CaeOns  hB  not 
alleged  tte  Feny  oiu^y  evns  or  opTrant  tte 
dswdopoent  ate.  See  Uaitte  Scats  ▼.  neec  -Paooa 
Cory.  9QlT.2d  1520. 1254  (lltt  Os.  1990)  (SafaiBiy 
ender  asein  9607(a)(D  only  asaetes  e  dfB.pReeat 
owner  sopenmr  of  a  fsility).  eexL  denied.  Ill  S.  Cl 
7S2(1991}.  Kor  has  it  aUe^  dm  Fesyeoanyed  fin¬ 
ite  eomaninattd  soO  to  bd  dspaced  of 'by  my  odier 
pany  seaiicy*  under 9607(a)(3).  Faiydspaaedofite 
soil  icBdfbyspaeadingitoyertteimcontaminatelansg 
oftteprapeay.  WeoaaeiBde.bawe*er, ttetCaadtas'a 
aUesedoRS-are  nrfReSmt  to  sate  a  daim  apist  Testy 
Oder  aecnox  9607(a)C2)  and  (4). 


Friday.  Oeaber  9. 1902 

pleet  wee  lornrtf,  .'Tbe  ewiwr  was  forced  to  eten  op 
ite  tee,  and  then  sted  tte  conmetor  tot  oonsibouuu  os 
an  'epsatdr”  of  tte  plant  mtder  seoion  96a7(s)C2). 

'Abhoogh  tte  Seventb  Gieataf&nned  a  ana  of 
BBnuaiy.'jBdpnent  fat  (mt  of  die  wiwfTwf, 
dots  mt^sand  &r  die  ptryntitioa  data  Ba&xacar  can 
sever  telBeWe  s  an  epeanr  aader  aeeaoB  9607(a)CZ). 
Ob  tte  eassnty,  it  it  daar  fiem  the  eeat’staalyas  at 
gnes  that  tte  eomagar  was  eot  labia  as  an 'opeater* 
hreatnr  .atboigb  be  deagnal  and  boat  die  wood 
Bezment;  piA  be  had  no  andnri^  to  eamtot  ibe  * 
diy'to^ay  opexatSen  of  die  plant  afar  it  W8  boSe  ad 
it  was  dcrint  tte  gf  fj/g  pfat*  (fat  tfa 

hl&tdflQS  SttEBQliS  tldcSSC^ 

‘  VmntdSbmastataaaagtbowdt-aetdednJa 
dm  '^eater*  fiabiSty  mder  seerien  9607(a)(2)  cn^ 
aSactes  i£  tte  dtfendsot  Iwd  authouty  lo  die 
ease  of  tte  eoBBtetaaiion  at  the  dme  tte  hTanym* 
■dnauKfo  we»  lelEased  bno  tte  otviiamusL  See 
Nod.  V.  Rboper  ±  Sens  Co,  966  PJd  837,  842 
(4tii  Gc  I992).(tte  authority  s  eenaol  tte  of 
the  eenarinatioR  *is  da  dafinrion  of  *epcaior*  tfaat 
JROK  earns  ham  edopaf);  CPC  btl,  be.  w. 
AB0jet43ei«aI  Cotp..  731  F.  Sqtp.  7S3,  70  CFr.D. 
Mch.  19S9)  C'Tte  oioe  commonly  adqpite  yawfaiei: 
far  driWimiaiiit  vhetho-  a  patty  it  a  owneMpeasor 
andex  CERCLA  is  the  depa  of  conmil  that  pay  is 
ahk  s  oxen  over  tte  acrivity  ensint  the  poaodoL*). 


A.  Liability  Under  Seedon  96C7(s)C2) 

A  deSadaot  nay  be  CaUe  ader  9607(aXZ]  Sor 
tte  QDSi  of  deaninf  a  >  conmninaad  &ciSqr  iL  *B  tte 
timeof  fcposaiofany  hamdOM  mbsance  (he)  owned 
«  opeiated  [the}-  fisOity  s  wtdeh  [the)  hazmkiui 
fabcameawmAsposedefL'  42  OST.  §  9607(a)Q.' 

Fay  was  not  a  owner  of  tte  bdEty.  Tla 
i^wpwiwii  |{  wtateer  die  lOeptuns  of  Cnefat's 
eomplamt  ae  silffcem  to  teow  ihs  Feny  ws  an 
opnmr  of  tte  bdlity  and  dm  it  dbpowd  of  a 


CESnA  defins  a  owner  or  opeeugr  as  'say 
petson  owniDc  or  opeadns  ash  taiOsy  42 

ILS.C  I  9601(30)(A).  Theeaadarityofdiisdefbdtieo 
lenrtm  a  aaetos.  Utdied  States r.A  AN  Oemem and 
LmndeKS.  be.  788  F.  Supp.  1317.  031  <S.OJ(.Y. 
1993).  Btn  see  Edward  Knes  Lonber  Cou  ▼.  Vnieao 
htaerials  Go..  161  P2d  155. 156  ath  Gc.  198S)  (Hte 
eiiailaiity  mongly  bnplies.  hewerer.  dm  thesuBory 
ems  lavs  their  onfioary  neaBiflfs  niter  than  mseal 
at  wrrimlral  aianbtt.*). 

_  Jkelyind  on  the  Sevenh  Cbcidi's  dedsion  to 
ISnes.  Feny  aim  that  b  onnoi  be  cosidBed  m 
:flpcraair”  mder  seesiaa  9607(aK2).  b  Bha.  a 
conenetor  dmpted  md  boilt  a  weed  tteanwt  plant. 
Ate  te  plant  wet  complete,  tee  ownar  bepn 
piaeessing  wood  Ibr  tesale.  Dmg  dus  preeess. 
haavdom  maarials  ware  idcste  m  tte  ste  where  tte 


IbSke  Bines,  tte  acttviiy  whkii  dm 

cBtaamiiBiiow  ia  the  present  ease-ite  exeavataa  and 
fOSag  of  tee  ddveiepreeat  sfa-oceased  disint  not 
afar,  the  emsotstioii  p»"g***  We  e^JiM 
Caellas’s  aPegaiiohs  of  Feny’s  on  the 

prepoey  and  B  shew  das  Feny  bad  snGciEateanBOl 
over  this  phaae  of  tte  development  to  be  as  'opeaur* 
onder  seeden  $5(T7(a)P.* 

Z  DisposaJ  of  HasBdbns  hfaesials 

CatoHm  aOegs  dm  Feny  oEoavaed  the  ainte 
soO.  BQved  it  away  Dram  the  eaeavatioa  sito.  and  spreal 

d  owi'  wMuintini  limed  pordcia  of  the  ptopeny.  Ttese 

aflegadons  an  nlSeient  to  sappoR  fa  dafa  dm  l^ty 
fepeaedofahaaanlonsaBteanceasdietcrm’finesed 
or  is  Bsed  baa  ULSjC.  5  9607(eX2>. 

CSKCLA  'dbpoter  as; 

the  facharge.  drpinit.  injecduii.  datnpisg, 
SpOIiBg.  ktkittf.  or  piateg  of  my  .  , . 
hBBdm  Mfle  into  or  on  any  late  . . . 
eo  that  SDCh . . .  wuee  . . .  may  enter  the 
givgoianent...crbeduclatgBJaaany  ' 
ftQBBd.waaa. 

See  42  U.SjC  1 9601(29)  Cadopdng  tte  deStiitiaa 

set  S»th  is  MctuD  1004  of  die  SoSd  Wane  Dicposal 
Acs.  42  U.S.G  6903(3)).  Ufa  deiinitian  has  been 
bmpreted  to  lachidr  the  dispersal  of  joj] 

diiiu.4  the  Bjcavjium  ond  jading  of  a  devdopreent' 
sia.  Tan^ewood  East  Romeoweets  v.  Carics'Diaiam; 


Rdday.  Ocaaber  9. 1992 
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iac.t49 P2d  i:€»(StbCr.  1988). 

fa  TantlewMiL  dgy^egaa  tailt  a 
afadivgion  oa  te  fas  of  a  finer  no^ 
ptn  Cviitfcaninieindwy  fined  aeMcdi 
pools  witli  soil  and  tJiea  praded  tlie 

«l»divtogn-«pig3ffiiiy  die  WT 

The  Ft^  Cnit  beid  tfas  by  fispesiat  da 
joS  tfaoagiiest  dm  afafviaaa  da 
deweiopeit  bad  digwaad  of  it  ftr  popaaes  ofseeto 
9607(31.  Id.al573. 

fa  ocbine  diis  onndriBCTv.  tte  Plfili  Qtcalt 
itasoaod  te  die  cna  ’dfapossT  sbenld  not  be  Soiited 
SDidy  e  die  innai  iasodocaan  of  baaatdoaiSBiataDees 
oaio  pmpeny.  Saiiier.  eoeaisum  with  the  0«eaa 
teoMi^  pmpuK  of  GSSCLA,  "ApeeaT  sheeld  bo 
read  bioadly  to  tnelnde  tte  gfareipea  *fao«e[aieaI. 
fcpmtan.  re  nkaseQ  Ipi  aneh 
landQl  oteavedons  end  finings.*  Ed.alS73.* 

..  We  agree  widi  tte  Fifth  Gnat's  aseiysfa 
GERCLA's  definition  of  ‘dapesaT  .  ci|amljr 
cneempaaet  the  *pbcag  od*  any . . .  hrenriniH  warn 
...  on  any  land.*  az  U.3.C  S  69(80).  Coapes  iSd 
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"Knowledge  is  of  two  kinds.  We 
know  a  si^ject  ourselves,  or,  we 
know  where  w  e  can  find 
inf ormadon  upon  it” 


Loa  4R9te  OaOr  Jboal 

Tfrn^it^fi^maaasiJm 
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The  Risks  of  Ambiguous  Standards  of  Negligence 
for  DOO  Environmental  Restoration  Firms 


Environzneatal  restoration  Erms  face  unparalleled  risks  in  ±eir  partidpation  in  the 
cleanup  of  DOD  facilities.  The  vast  majority  of  the  hazardous  wastes  at  DOD  facilities  are 
underground;  contamination  levels  are  unknovm;  and  current  technology  offers  only  a  limited 
understanding  of  the  behavior,  spread,  containment,  and  treatment  of  these  wastes. 
Compounding  these  technical  risks  are  uncertain  standards  of  liability  currently  applicable  to 
restoration  firms  and  the  absence  of  the  insurance  protection  typically  available  to  professionals 
in  other  fields.  These  additional  risks  are  briefly  discussed  here. 

•  What  Ne^ence  Is.  Negligence  may  be  defined  generally  as  the  failure  to  use  the  care  a 
reasonably  prudent  and  careful  person  would  use  under  similar  drcumstances.  It  is 
characterized  by  inadvertence  and  inanention,  as  opposed  to  the  willfulness  assodated  with 
reckless  or  wanton  behavior.-^  Professionals  are  held  to  a  similar,  but  more  specific,  standard 
of  care  that  finds  negligence  where  they  fail  to  exercise  the  skill  and  knowledge  normally 
possessed  by  like  professionals  in  similar  communities.^ 

•  Uncertain  Standards  for  Response  Action  Contractors.  The  negligence  standard  for 
professionals  presupposes  the  existence  of  normally  possessed  knowledge  and  skill  within  a 
profession.  Unfortunately,  the  infancy  and  mutability  of  environmental  response  knowledge  and 
practices  impedes  identification  of  generally  accepted  practices  and  results  in  a  "standard"  of 
negligence  too  fluid  to  constitute  a  standard  at  alL  Moreover,  as  years  go  by,  it  will  also  grow 
more  difficult  to  demonstrate  the  state  of  technology  at  the  time  of  the  site  cleanup.  Judges 
and  juries  are  likely  to  measure  a  firm’s  performance,  not  against  a  state  of  the  an  in  existence 
at  the  time  of  the  deanup,  but  one  existing  at  some  subsequent  date. 

•  The  Possibility  of  Nepfigence.  Even  cautious  people  can,  at  times,  aa  with  inadvenence. 

A  bulldozer  might  accidentally  break  an  underground  telephone  line;  a  truck  driver  might 
misjudge  the  distance  between  the  truck  and  a  platform;  an  engineer  might  inadveneatly 
miscalculate  the  stability  of  the  soil  below  a  building's  foundation.  Each  of  these  people  may 
be  considered  negligent,  and  their  negligence  would  be  imputed  to  their  employer.  Responsible 
persons  and  firms  must  recognize  that  having  such  negligence  imputed  to  them  is  possible.  In 
fact,  to  ignore  this  possibility  would  itself  constimte  a  form  of  negligence. 

•  Insurance  Against  Negfigence.  In  tadt  recognition  of  the  possibility  of  ±eir  own 
negligence,  motorists,  builders,  engineers,  and  myriad  other  persons  and  firms  engaged  in 
activities  involving  risk  obtain  insurance  coverage  against  their  potential  liability  for  negligence. 
Indeed,  many  states  require  certain  types  of  negligence-based  insurance.  This  insurance  does 
not,  of  course,  offer  some  sort  of  Ucense  to  be  negligeuL  Deductibles,  premium  adjustments, 
and  the  potential  loss  of  coverage  provide  ample  incentive  for  cautioa  The  insurance  does 
offer  the  insured  a  reasonable  degree  of  security,  allowing  it  to  proceed  -  cautiously  -  with  a 
limited  fear  of  financial  ruin  in  the  unfortunate  event  of  an  acddenu  Equally  important. 
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See  BlaCX’S  Law  DicnONARY  931  (5th  Ed.  1979). 
See  Restatement,  Second,  Torts,  §  299A. 


liability  insurance  protects  victims,  typically  providing  a  more  efficient  means  of  recovery,  with 
limits  that  often  exceed  the  assets  of  the  insured. 

•  The  Risks  of  Environmental  Remediation.  The  risks  associated  with  negligence  are 
panicularly  great  in  the  field  of  environmental  restoration.  Such  work  regularly  calls  for 
judgments  based  on  inherently  incomplete  information  and  new  and  emerging  technologies. 
Accepted  industry  standards  for  design  of  hazardous  waste  remediation  and  use  of  emerging 
technologies  have  barely  begun  to  evolve.  Substantial  uncertainties  remain  in  predicting  the 
effectiveness  and  potential  unintended  consequences  of  innovative  technologies.  Remediation 
firms  recognize  the  risks  of  their  practice,  and  endeavor  to  minimize  these  risks  through 
heightened  standards,  training,  and  supervision.  Nonetheless,  risks  can  only  be  minimized, 
never  eliminated. 

•  Unavailable  Insurance  for  Environmental  ^mediation.  Apart  from  the  hazardous  waste 
field,  engineering  and  construction  firms  are  generally  proteaed  from  large  third  party  claims 
by  adequate  insurance.  However,  pollution  insurance  is  either  wholly  inadequate  or  unavailable 
to  environmental  remediation  firms.  What  insurance  is  available  is  on  a  "claims  made"  basis, 
continuing  protection  only  as  long  as  the  restoration  firm  continues  to  renew  its  coverage. 
Because  many  claims  are  likely  to  arise  many  years  in  the  fumre,  the  projected  costs  of  such 
insurance,  even  if  otherwise  adequate,  is  often  prohibitive. 

•  The  Irorty  of  Remediation  Firms  Assuming  Risks.  Without  the  insurance  protection 
available  to  fir^  in  other  industries,  restoration  firms  are  left  to  shoulder  the  risks  of  DOD  site 
cleanups  alone.  This  result  is  panicularly  ironic  in  light  of  the  faa  that  the  restoration  firms 
are  in  no  way  responsible  themselves  for  the  site  contamination.  They  arrive  after  the  damage 
is  done,  and  their  efforts  improve,  rather  than  threaten,  public  health  and  safety.  Nonetheless, 
likely  Government  immunity  from  most  claims  (as  well  as  theories  of  joint  and  several  liability), 
subjea  them  to  liability  from  which  DOD,  who  is  the  owner  and  operator  of  the  sites  and  was 
generator  of  the  wastes,  is  likely  immune. 

•  DoD  as  Proper  Risk  Bearer.  As  the  owner  of  the  hazardous  waste  sites,  DoD  should 
accept  an  equitable  share  of  the  liabilities  associated  with  restoration.  Moreover,  current 
liability  exposure  has  led  a  number  of  firms  either  to  forego  participation  in  DOD  restoration 
procurements  entirely,  or  at  least  to  be  extremely  selective  in  participating.  This  reluctant 
participation  will  lead  to  increased  costs  as  DoD  selects  from  a  limited  pool  of  contraaors. 
Finally,  DoD  should  accept  the  responsibility  of  assuring  that  persons  injured  by  the  hazardous 
wastes  from  its  sites  receive  compensation  for  their  damages  and  injuries.  These  faaors  compel 
DoD  to  share  the  risks  a.s.sociated  with  the  cleanup  of  its  hazardous  waste  sites. 
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Good  Morning.  My  name  is  Peter  W.  Tunnidiffe,  PJE.,  and  I  am  President  of  ±c 
Hazardous  Waste  Acnon  Coalition  (HWaC)  and  Senior  Vice  President  of  Camp  Dresser 
&  McKee  Inc.  responsible  for  hazardous  waste  operations.  With  me  is  Paul  F.  Gabriel, 
Pi,  rhairman  of  HWACs  Tecfam’cal  Piactices  Committee,  HWAC  Board  member  and 
Vice  President  of  SEA  Consultants.  We  are  both  professional  engineer  with  direct,  hands* 
on  expenence  in  iznplementiz^  conqilex  hazardous  waste  deanup  project  for  federal,  state, 
immidpal,  and  private  sector  clients. 

HWAC  is  an  association  of  over  115  engineering  and  sdence  firms  that  provide 
hazardous  waste  assessment,  deanup,  and  related  services  throughout  the  country.  Our 
member  firms  employ  over  75,000  of  the  nation’s  most  highly  trained  and  experienced 
hazardous  waste  professionals,  including  mat^  engineering  and  tedmical  disciplines.  HWAC 
operates  under  the  umbrella  of  the  5,000  firms  that  comprise  the  Amedcan  Consulting 
Engineers  Council,  which  represents  engineers  practicing  in  all  technical  disdpiines. 

HWAC  members  have  been  perfoiming  Superfund  deanup  acnvides  since  the 
incepdon  of  the  Superfund  program  in  1980.  We  have  wimessed  the  program’s 
transfoimation  from  a  program  oiiginally  intended  to  address  a  few  orphan  sites  into  a 
multi-faceted  program  developing  solutions  for  thousands  of  sites  across  the  nation. 
St^erfixnd  acsvities  performed  by  HWAC  membem  indude  Preliminary  Assessments  (PAs), 
Remedial  Investigations  and  Feasibility  Studies  (RI/FS),  Remedial  Designs  and  Remedial 
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Acnous  (RDfRA),  cleanup  construction  and  construcnon  management,  and  implementation 
of  other  federal  and  state  environmental  laws  and  regulations. 

Li  n^  testimony  today,  I  will  discuss: 

(1)  HWACs  experience  in  implementing  innovative  and  alternative 
technologies  in  Supex&nd  cleanup  activities,  and 

(2)  Recommendations  to  spur  die  increased  development  and  use  of 
innovative  and  alternative  technologies  in  hazardous  waste  cleanup. 

HWAC  applauds  this  Subcommittee  for  its  leadership  role  in  reviewing,  in  a 
constructive  manner,  operation  of  the  federal  Super&nd  program.  HWAC  has  previously 
testiSed  before  this  Committee  on  die  technical  uncertainties  associated  with  hazardous 
waste  cleanup,  and  the  overall  liability  issues  faced  by  the  firms  performing  Superfimd 
cleanup  acavines.  We  remain  committed  to  working  with  you  and  the  U.S.  Environmental 
Protecnon  Agency  (EPA)  to  develop  sound  solutions  to  protea  human  health  and  the 
enviroxunenx,  while,  at  the  same  time,  vrorking  to  control  site  remediation  costs. 
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WHAPS  NEEDED:  AN  ENVIRONMENT  FOR  INNOVATION 


Let  me  begin  by  stating  that  Super&nd  cleanups  are  very  complex.  No  two  sites  are 
the  same  due  to  ±e  variety  and  complexity  of  waste  mixtures,  site  topography,  subsurface 
geology,  proximity  to  population  and  sensitive  ecosystems,  and  other  factors.  Even  with 
statistical  sampling  and  computer  modeling,  it  is  practically  impossible  to  fiiUy  characterize 
all  site  contamination.  EPA  and  the  engineering  community  have  come  to  recognize  that 
no  single  solution  is  applicable  to  all  site  conditions.  Furthermore,  there  are  many  sites  for 
which  permanent  solutions  simply  do  not  exist.  HWAC  has  documented  this  current 
situation  in  our  report,  The  Hazardous  Waste  Practice:  Technical  and  Legal  Environment 
199L’ 


What  is  needed  is  an  "environment  for  innovation.”  We  need  to  develop  tomorrow's 
solutions  for  today's  hazardous  waste  problems.  The  engineers  and  scientists  are  the  on<site 
professionals  that  recommend  site  remedies  and,  once  approved  by  EPA,  implement  cleanup 
activities.  Tnese  professionals  need  an  environment  wherebv  sdentigc  and  technical  facron. 
rather  than  legal  liability  factors.  drive  the  remedy  selecaon  and  cleanup  process.  Qnlv  in 
this  wav  will  the  overall  goal  of  the  Suoerfand  orogram.  which  is  protecnon  of  human  health 
and  the  enviranment^  be,  acconroiished. 
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innovative  technology  development  and  use 


Several  midatives  are  curreatiy  underway  within  the  federal  agencies,  particularly 
EPA,  to  spur  the  development  and  use  of  innovative  technologies.  HWAC  applauds  EFA’s 
Technology  Innovation  Office  (TIO)  and  ±e  acnvides  of  EPA’s  Office  of  Research  and 
Development  (ORD),  in  pardcular  the  Superfund  Innovative  Technology  Evaluadon  (SITE) 
Program.  EPA  databases,  which  will  be  discussed  in  later  testimony,  foster  exchange  of 
informadon  on  developing  technologies. 

Other  federal  agencies,  such  as  the  Department  of  Defense  (DOD)  and  the 
Department  of  Energy  (DOE),  also  have  established  Research  and  Development  (R&D) 
programs  to  spur  the  development  and  use  of  innovative  technologies.  Testing  of  innovadve 
technologies  in  controlled  situadons  ax  some  DOD  and  DOE  fiidlides  is  being  fostered. 
DOD  and  DOE  are  also  working  to  test  the  applicadon  of  tradidonal  defense-related 
technologies  to  hazardous  waste  deanup  situadons.  Overall  R&D  fandiTig,  however,  is 
currendy  limited,  and  must  be  increased  to  hirther  spur  technology  development  and 
informadon  transfer  and,  ultimately,  reduce  the  high  costs  of  site  remediadon. 

HWaC  ETPeriencs  in  Technology  Inrolementadon 

HWaC  is  acdvely  promoting  innovadve  technology  development,  use,  and 
informadon  exchange.  Some  cases  where  innovative  technologies  were  successhiUy 
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recomzaeaded  for  use  by  consulting  engineers  and  scientists  are  as  follows: 


0  At  the  Marathon  Banery  site  in  Cold  Springs,  New  York, 
Malcolm  Piznie,  Inc.  applied  a  sophisticated  computer  modeling 
technique  called  geostatistical  modeling  to  redefine  areas  of 
contamination. 

0  At  the  Libby  Supernmd  site  in  Libby,  Montana,  Woodward* 
Cyde  Consultants  implemented  rn*situ  bioremediation 
techniques,  which  is  a  process  whereby  microorganisms  are 
encouraged  by  introducdon  of  oxygen  and  nutrients  to  "eat,*  or 
transform,  the  hazardous  organic  chemicals  into  relatively 
harmless  substance.^. 

0  At  the  American  Thermostat  Corporation  Superfimd  site,  the 
two  lead  firms,  Foasco  Sernces,  Inc  and  TAMS  Consultants, 
were  involved  in  recommending  the  use  of  an  innovative 
grotmdwater  treatment  process  called  air  stripping.  In  this 
process,  air  is  pumped  into  the  subsurface  environment,  where 
it  strips  contaminants  horn  the  soil  and  grotmdwater  and  passes 
through  a  vacuum  withdrawal  system  to  the  surface  for  capture. 
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Examples  of  other  technologies  used  by  HWAC  members  at  hazardous  waste  sites  include: 


0  ln>situ  vitiiEcation,  which  involves  using  electrodes  to  heat  soil  and  melt 
silicate  compounds  into  a  glass-like  substance  which  immobilizes 
contaminants. 

0  Soil  vapor  extraction,  which  involves  using  vacuum  pumps  to  extract  volatile 
compounds  (such  as  gasoline)  from  the  soil 

0  Bio-vendng,  which  involves  use  of  oxygen,  to  induce  microorganisms  to 
consume  volatile  contaminants  in  soE. 

0  SoE  washing,  which  involves  muring  soE  wish  water  and  other  additives  to 
remove  contaminants  from  soE  partides. 

0  Air  sparging,  which  involves  injecring  gas  through  aquifers  into  contaminated 
groundwater  to  capture  contaminants  in  a  vapor  extracnon  system. 

Many  of  these  and  other  technologies  currently  under  development  or  in  use  are 
acmaEy  "borrowed”  from  other  industries  and  adapted  for  use  in  hazardous  waste  simarions. 
Other  technologies  once  considered  sound,  such  as  groundwater  "pump  and  treat" 
tedmology,  are  now  being  proven  ineffecrive  in  the  long-term  to  remedy  contamination  and 
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restore  aquifers.  It  is  only  through  long-term  technology  testing  and  application  that 
technologies  will  gain  acceptance  as  proven,  cost-eSective  technologies.  To  date,  most 
hazardous  waste  treatment  technologies  remain  classified  as  "innovaove”  due  to  the  lagk  of 
long-tenn  testing. 

Information  Exchange 

An  important  element  for  fostering  an  'environment  for  innovation”  is  technology 
transfer.  Information  exchange  on  technology  successes  is  just  as  important  as  infoimation 
exdiange  on  tedmology  failures.  Overall,  technology  transfer 

0  Reduces  costs  by  avoiding  duplication  of  eSort 

0  Ensures  productive  use  of  limited  fimds  throu^  coordination  of  research 
efforts. 

0  Prevents  repeat  "mistakes.” 

0  Creates  partnerships  for  waste  deanup. 

HWAC  has  taken  an  active  role  in  technology  transfer  initiatives.  To  data,  two  naitionally- 
televised  videoconferences  focasing  on  bioremediation,  bioventing  and  vapor  extracdon  have 
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been  held.  These  videoconferences  were  held  ‘n  conjuncaon  with  the  Air  &  Waste 
Management  Association,  EPA,  DOD,  DOE,  and  other  public  and  private  sector 
organizations.  To  date,  Imndreds  of  people  personally  viewed  the  4-hour  videoconference 
at  hundreds  of  site  locations  around  the  country.  Countless  others  have  viewed  the 
videotapes  and  utilized  the  workbroks  on  these  sessions.  Future  videoconferences  are 
planned  for  early  1993  which  will  address  thermal  and  chemical  treatment  technologies. 

Progress  in  partnership  efforts  have  also  been  made.  EPA's  "Project  listen" 
facilitates  interaction  between  the  public  and  private  sector  on  ways  to  develop  and  improve 
deamzp  technologies.  One  outgrowth  of  Project  listen  is  the  newly-established  Remediation 
Technologies  Development  Forum  (RTDF).  This  forum  is  seeking  to  address  specific 
technical  problems  involving  technology  development  and  application.  HWAC  is  pleased 
to  be  an  active  participant  in  both  Project  listen  and  the  RTDF  projecL 

Another  information  exchange  activity  is  "WASTECH  ’92."  WASTECH  '92  is  a 
project  where  technical  ej^erts  are  developing,  in  a  peer-review  setting,  monographs  which 
present  the  "state-of-the-arf  for  selecmd  innovative  technologies.  Monographs  carrently 
under  development  address  bioremediation,  chemical  treatment,  chemical  extraction,  soil 
washing/flushing,  stabilization  and  solidification,  thermal  desorption,  thermal  destruction, 
vacuum  exnacnon  and  vapor  extracnon.  This  program  is  being  managed  by  the  American 
Academy  of  Environmental  Engineers,  and  includes  EPA  DOD,  DOE  and'HWAC 
parndpaiion  as  well  as  the  partidpation  of  other  interested  parties. 
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HWAC  believes  that  informanon  exchange  is  the  cornerstone  for  future  technology 
development.  If  a  cost-efiecave,  "cure-all"  technology  is  developed  that  is  not  known  to  the 
technology  implementers,  namely  the  regulators  and  the  engineers  and  sdennstSt  then  large- 
scale  implementation  of  the  technology  will  not  occur  and  potential  cost  savings  will  not  be 
realized. 

UABrUTY:  A  DISINCENTIVE  FOR  INNOVATIVE  TECHNOLOGY  USE 

Innovative  technologies  remain  tomorrow's  solutions  for  today's  hazardous  waste 
problems.  These  technologies  have  the  potential  m  dramatically  reduce  the  high  cost  of 
remediation  for  both  Government  and  private  industry.  However,  there  is  a  serious  negative 
incentive  for  use  of  these  technologies  in  cleanup  acdvines.  This  negative  incentive  applies 
to  the  engineeTS  and  scientists,  who  for  liabili^  reasons  are  hesitant  to  recommend  and 
implement  unproven  technologies,  as  well  as  the  PRPs  who  are  hesitant  to  pay  to  implement 
a  remedy  that  may  not  work  in  the  long  term.  This  negative  incentive  exists  despite  the 
Superfund  law's  preference  for  use  of  innovative,  and,  where  pracncable,  permanent 
technologies  in  hazardous  waste  cleanup. 

The  reason  for  the  negative  incentives  to  use  of  innovative  technology  is  quite  simple. 
The  standard  of  liability  under  the  federal  Superhmd  law  is  "liability  without  faulL" 
Therefore,  a  Srm  can  "do  everything  right"  in  remediaring  a  site  and  still  be  subject  to 
Uabili^  if  harm  results.  As  far  as  innovative  technologies  are  concerned,  our  Srms  fear  the 
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imposinon  of  if  a  technology  that  they  either  recommend  or  implement  at  a  site 

fails.  Potential  liability  may  include  not  only  the  amount  of  damages,  but  also  the  cost  of 
site  rework. 

Inadequate  protecnon  from  liability  associated  with  the  failure  of  innovative  cleanup 
tedmologies  at  Supexfrmd  sites  may  result  in  application  of  "defensive  engineering."  This 
is  where  proven  treatment  technologies  or  containment  are  recommended  instead  of 
uaproven,  and  often  less  costly  and  more  effecnve,  innovative  technologies. 

HWACs  previous  tesdmony  before  this  Committee  specifically  addressed  EFA’s 
current  Superfimd  indemnification  authority  under  Superhmd  Secnon  119.^  The  previous 
testimory  pointed  out  the  shoncomings  of  Section  119,  and  the  lack  of  true  liability 
protecnon  for  the  firms  involved  in  Superfimd  cleanups.  The  engineering  and  science  firms 
hired  to  perform  hazardous  waste  cleanup  acfivities  are  not  the  polluters  -  they  are  firms 
that  provide  a  public  service  to  clean  up  sites  created  by  other  parties.  Secnon  119 
indenmificanoxL,  while  helpfiil  as  some  form  of  liabiliw  protecnon,  is  insuScent  to 
overcome  foe  presumption  favoring  defensive  engineering  rather  than  use  of  innovative 
technologies. 


Sm  HWaC  Boutf*Appto««d  policf  on  Scenon  VJS  IndOTniflcioon  uadiel 
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CONCLUSION 


To  truly  create  an  environment  for  innovation,  engineering  and  sdentiric  principles 
must  guide  technology  selecrion  and  implementation.  Superhmd* s  current  liabili^  scheme 
operates  as  a  disincentive  for  the  use  of  innovative  technologies  in  hazardous  waste 
cleanups.  This  negative  presumption  is  the  first  hurdle  that  must  be  overcome  if  Congress 
is  to  promote  use  of  innovative  technologies,  or  development  of  the  solutions  for  the  fiiture, 
in  hazardous  waste  cleanups. 

One  approach  that  could  encourage  the  use  of  innovative  technologies  could  be 
adapted  from  the  Qean  Water  Act's  innovative  technology  grants  program.  Under  that 
program,  EPA  expressly  recognized  the  added  risk  of  testing  innovative  dean  water 
technologies.  EPA  provided  assurances  that,  in  the  event  that  an  approved  innovative 
technology  application  should  fail,  the  Agency  would  cover  the  cost  of  reperformance.  A 
similar  mechanism  for  hazardous  waste  remediation  which  relieves  the  engineers  and 
sdentists  performing  hazardous  waste  deanup  activines  from  liability  for  Med  innovative 
technologies  would  prove  beneficial  to  increasing  the  use  of  innovative  tedmologies  in 
Supernmd  deanups.  The  shon-term  costs  of  such  a  program  may  be  somewhat  higher  than 
existing  program  costs.  However,  for  Government  and  industry,  who  &cs  staggering  deanup 
costs,  the  potential  long-term  savings  gained  from  such  an  incentive  program  could  be 
significant,  particulariy  in  light  of  the  faa  that  DOD  and  DOE  environmental'  deanup 
programs  have  been  estimated  to  cost  tens  of  billions  of  dollars  over  the  next  thirty  years. 
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HWAC  believes  that  the  current  system  for  innovative  technology  development  and 
technology  transfer  provides  a  sound  framework  for  moving  into  the  foture.  Additional 
suggestions  for  increased  use  of  innovative  technologies  include: 

0  The  creation  of  additional  incentives  for  the  development  and  use  of 
innovative  technologies  in  hazardous  waste  cleanup. 

0  Increased  public/piivate  parmerships  to  encourage  the  development  and  use 
of  innovative  deanup  technologies. 

0  Increased  funding  of  iimovative  technology  R<S:D  efforts. 

0  Increased  funding  of  tedmology  transfer  efforts. 

0  Adequate  protecnon  from  liability  associated  with  the 
application  of  innovative  technologies. 

With  the  exception  of  HWACs  liability  concerns,  all  of  the  above  recommendanons 
can  be  accomplished  within  the  existing  stamtoiy  and  regulatoiy  framework  of  the 
Supetfond  law. 
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In  conclusion,  significant  progress  has  been  made  in  the  twelve  years  !rinr<»  passage 
of  the  federal  Superfund  law.  However,  more  remains  to  be  done  to  create  the  environment 
for  innovanon  that  is  necessary  to  truly  develop  tomorrow's  solutions  for  today's  hazardous 
waste  problems. 


13 


board- ADOPTED  POLICY  STATEMENTS 


EPA  INDEMNIHCaTION 

The  HWAC  Board  of  Dtreeurs  believes  that  the  iadenmlflcatioa  program  adopted  by  E?A  for 
response  acuon  contractors  (RaCs)  shoidd  be  consistent  with  these  principles: 

1.  The  indemnification  should  cover  losses  qualifying  under  SARA  Section  1 19  but  not 
compensated  by  insurance.  Exclusions  beyond  those  required  by  Section  1 19  should  not  be 
used. 

2.  The  ?wrt<jtwnificapaB  contract  language  should  track  closely  with  time-tested  fedexal 
indemnity  clauses  such  as  EPAAR  1552.228-70  or  FAR  52  228-7. 

3.  The  liTBit  of  indemnification  should  allow  coverage  for  catastrophic  damage  claims  in  the 
toxic  tort  system  reasonably  foreseeable  for  Superfund  sites.  The  indemnification  should 
be  able  to  cover  in  the  range  of  S200  million,  at  a  tninimum. 

4.  In  order  not  to  discriminate  against  small  firms,  the  upper  limit  of  indemnity  should  not 
vary  with  firm  size. 

5.  In  order  not  to  discriminate  against  small  firms,  the  risk  retention  or  ’deductible”  to  be 
paid  by  a  RAC  should  be  scaled  to  contract  size.  The  risk  retention  should  be  in  the  lange 
of  S10,000  to  S100,OQO  pe  occurrence. 

6.  The  duration  of  the  indemnity  should  be  coincident  with  the  duration  of  the  uninsured 
risk  which  results  from  this  work,  like  occurrence  form  insurance  coverage. 

7.  Working  sessions  to  develop  contract  language  should  discuss  related  liability  concerns, 
such  as 

•  Exclusion  of  warranty  claims  for  RaC  work. 

•  Prompt  and  current  payment  of  indemnity  claims,  particularly  of  defense  costs. 

•  Lifflitadon  of  liability  for  future  response  costs. 

•  Approved  by  the  Board  of  Directors  • 

-  September  27,  1988  - 


INDEMNIFICATION  POSITION  STATEMENT 
(Sent  to  EPA  with  52  signatures  in  December,  1991} 

We,  the  undersigned  organizations  and  companies,  believe  that  significant  developments  in  the 
environfflental  remediation  of  hazardous  waste  sites  have  occurred  since  E?A  publication  of  its 
proposed  Supexf uxsd  Section  1 19  indemnification  guidance  over  two  years  ago  (54  Federal  Register 
4dQI2).  These  developments  include;  (1)  Recent  EPA  Superfund  program  direction  m  increase 
the  speed  of  Superfund  cleanups.  (2}  The  exponentiai  increase  in  federal  facility  cleanups,  and  the 
use  of  Ageacz-spemflc  authorities  to  protect  firms  providing  environmenal  restoration  services, 
(3)  The  state  of  hazardous  waste  cleanup  technology,  (4)  The  continued  lack  of  meaningful 
insurance  and  surety  bonds  covering  hazardous  waste  releases,  and  (5)  The  increase  in  toxic  tort 
lawsuits. 


HWAC  MEMBE5SHZP  LIST 


HWAC  MEMBEH  RRMS 


30  Environmsntal  Services  Carp. 

ABB  Environmentai 
AECOM  Tec^moiogy  Corp. 

Arthur  0.  Utile.  Inc 
AWD  Technologies,  Inc 
Ayres  Associates 
BCM.  Inc 

B  &  V  Waste  Sdence  and  Technology 
Babcock  &  WDcoac  Nudaar  Environmental 
Bailey  Environmental  Engineering 
Baker  Environmental.  Inc 
Badger  Engineers.  Inc 
Bechtel  Environmental.  Inc 
BNFUInc 

Braun>lntertec  Environmental 
Brown  &  Caldwell 

Bums  &  McOonneli  Engineering  Company 
COM  Federal  Programs  Corporaiion 
CH2M  HO 

Chaster  Environmental  Group,  Inc 
Consoer,  Townsend  &  Associates 
Consulting  Services,  Inc 
Corrigan  Consulting,  Inc 
Oames  &  Moore 
Ouffield  Associates.  Inc 
Oynamac  Inc 

Technology  Corporadon,  The 
Baaaeo  Services.  Inc 

Engirteering-Bdence,  Inc  _ 

Environmental  Management  Operations 
Environmental  Engineering  &  Servlcas  Corp. 
Environmental  Sdence  &  Engineering,  Inc 
Enviro/Consultants  Group.  Ud. 

Eriar  B  Kalinowski,  Inc 
EBM,  Inc 

Oavid  Evans  and  Associates,  Inc 

Ruor  Oanial.  Inc 

Fuller,  Mossbargsr.  Scott  B  May 

Gannett  Rerrting  Environmental  Engineers 

GB  Consultants,  Inc 

Geocon  Environmentai  Consuitanta,  Inc 

GeoEnginaers.  Inc 

GeomaiTK.  Inc 

Geotechnical  and  Enviruiuiierttal  Corvdtana 

G3ea  Engineering  B  Assodatac  Inc 

GZA  GeoEnvironmental.  Inc 

Goldar  Assoeatas.  Inc 

Grosser.  P.W..  Consulting  Engineer,  P.C. 

Haley  B  Aldrich,  Inc 

HALUBURTON  NUS  Environmental  Corp. 

Haraon  Enginaers.  Inc 

Harding  Lawson  Associates 

Harza  Environmental  Services 

Hateher-Sayra.  Inc 

HMM  Engineers.  Inc 

H2M  Group 


ICF  International,  Inc 
Interface.  Inc 
IT  Corporation 
.iayeor 

Kamber  Engineering 
Kellogg  Corporation 
KQ  Technologies,  Inc 
KBam  Assodates 
Nainfeider,  Inc 

Lockheed  Environmental  Systems  B  Technology 

Lockwood,  Andrews  B  Newnam,  Inc 

Lockwood  Greene  Engineer^  Inc 

Los  Alamos  Technical  Assodates 

Lowe  Environmental  Services 

Lownay  Assodates 

Malcolm  PImie,  Inc 

Fugro-McCellarxl 

McCrene  Engineering 

Metcalf  B  Eddy.  Inc 

Michael  Brandman  Assodates 

Montgomery,  James  M.  Consulting  Engineers 

NTH  Consultants.  Ud. 

OHM  Corporation 

Ogden  Environmental 

Rcois  Engineering  Group.  Ud. 

Project  Time  B  Oost,  Inc 
R.  E  Warner  B  Assodates 
Raba*KIstnar  Oonsuitartts,  Inc 
Radian  Corporaiion 
REACT  Environmantal  Enginaers 
RIso  Associates.  Inc 
Rtzza  Paul  C.  Associates.  Inc 
RMT,  Inc 
SAIC 

SdoMbal  Engineering  Assodates.  P.CL 

SEA  Consultants.  Inc 

SEC  Donohue.  Inc 

SSM/Spoits.  Stevens  B  McCoy,  Inc 

Stanley  Environmental  Consuttwas 

Stewart  Environmental  Consultants.  Inc 

Stone  B  Webster  Environmental  Services 

Strand  Assodates 

Sverdrup  Corporadon 

TAMS  Consultarrts 

TRC  Corporation 

Tertacon  Consultants.  Inc 

Vsrsar,  Inc 

VHB  Environmental  Engineering 
Vlar  and  Company 
Was»n,  Roy  F.  Inc 
Whitman  B  Howard.  Inc 
Woodard  B  Curran,  Inc 
Woodward-Cyde  Consultants 
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Department  of  Energy  Authority  to  Indemnify 
Environmental  Remediation  Contractors  at 
Nuclear  Weapons  Production  Sites 


In  a  letter  dated  September  30,  1991  to  Department  of  Energy  Secretary  James  D. 
Watkins,  several  members  of  the  House  Energy  and  Commerce  Committee  took 
exception  to  DOE’s  "indemnification  policy"  for  contractors  performing  environmental 
remediation  at  nuclear  weapons  production  facilities  owned  by  the  United  States 
GovemmenL  The  letter  specific^y  objects  to  DOE’s  draft  RFP  for  an  Environmental 
Restoration  Management  Contractor  (ERMC)  at  the  Femald  Feed  Materials  Production 
Center  f  the  Femald  RFP"  or  "the  Ri^).  It  suggests  that  the  RFP's  "indemnification 
policy"  is  inconsistent  with  SARA  §  119,  and  that  DOE  may  not,  under  any  other  law, 
indemnify  concraaors  performing  remedial  work  at  its  facilities. 

This  white  paper  discusses  the  following  issues:  (a)  the  confusion  that  apparently 
continues  to  exist  concerning  indemnification  under  U.S.  Government  contracts,  (b)  the 
faa  that  the  Femald  RFP  provides  for  only  Price-Anderson  indemnification  and  (c)  ±e 
existence  of  stamtory  authority  independent  of  SARA  §  119  for  DOE  indemnification  of 
remediation  contractors  at  nuclear  weapons  production  facilities. 


I.  Definition,  of  the  Term  "Indemnification" 

To  indemnify  is  to  "save  harmless,"-^  to  shift  the  entire  loss,'^/  "to  exempt  from 
incurred  penalties  or  liabilities."'^  Indemnification  "springs  from  a  contract,  express  or 
implied,  and  full,  not  partial,  reimbursement  is  sought*^ 

In  a  private  contract  for  remediation  of  hazardous  wastes,  the  parties  may,  and 
frequently  do,  provide  for  indemnification  of  the  remediation  contractor  by  the  owner  of 
the  site  against  risks  of  releases  or  other  environmental  damage  associated  with  the 
remedial  activities.  This  contracmal  indemnity  is  enforceable  against,  and  is  supponed 
by,  the  financial  strength  of  the  indemnitor,  fri  some  cases,  the  parties  may  agree  to  a 
financial  guarantee  such  as  an  irrevocable  letter  of  credit  to  assure  that  funds  will  be 
available  for  indemnification. 


KekUr  v.  Gey  of  Peek-Sm,  152  RY.S.2d  919, 922  (Westchester  Co.  1955). 

^  Ob  V.  Barash,  491  KYS2d  661,  666, 109  ADJd  254  (1985). 

Webster's  Third  New  Interaatiooai  Dictioury  1147  (6th  ed.  1966). 

^  McDamoa  v.  Cry  of  Sew  York,  50  N.Y.2d  211,  216,  428  S.YS2A  643,  645-46  (1980),  qu^  in 

Poling  Transp.  Carp.  v.  United  States,  613  F.  Supp.  1319, 1321  (D.CN.Y.  1985)  (Indeanitor  must  pay 
100%  of  liability). 


Contractors  typically  are  unable  to  obtain  the  same  protections  in  their 
government  contracts  that  they  receive  in  contracts  wi±  private  parries.  What  is 
sometimes  referred  to  as  a  contractual  indemnification  offered  by  an  executive  agency 
typically  does  not  constitute  an  indemnification  at  all,  but  rather  a  commitment  to 
reimburse  the  contractor  to  the  extent  of  available  funds.  Generally,  executive  agencies 
are  prohibited  by  law  from  obligating  funds  in  advance  of  appropriations.^  An 
agenc/s  contractual  commitment  to  pay  the  contractor  is  ±erefore  limited  by  the  funds 
appropriated  and  available  under  ±e  contract.^ 

Therefore,  even  though  an  agency  may  commit  itself  contracmally  to  protect  the 
contractor  from  certain  risks  and  liabilities,  that  commitment  is  not  a  binding, 
enforceable  obligation  beyond  the  period  for  which  funds  are  made  available.  For  this 
reason,  in  order  for  an  indemnity  to  be  meaningfiil  in  a  Government  contract,  the 
obligation  must  not  be  subject  to  the  Anridefidency  Ac^  or  other  statutes  that  limit  it 
to  available  funds.^  Although  some  protection  is  afforded  a  contractor  by  an  agency 
undertaking  to  reimburse  or  otherwise  treat  certain  liabilities  as  allowable  costs,  the 
value  of  the  commitment  is  limited  to  funds  available  for  that  program.'^ 


II.  The  Femald  RFP  Complies  with  Applicable  Procurement  Laws  and  Provides 
Indemnification  Onlv  for  Nuclear  Incidents  Under  the  Priee-Anderson  Act. 

Tne  Femald  RFP  calls  for  a  cost  reimbursement  type  contract  with  award  fee. 
DOE  has  general  authority  to  award  contracts,  including  cost  reimbursement  type 
contracts,  under  ritle  42  U.S.C.  section  7256.  DOE  may  not,  however,  enter  into 
contracts  for  amounts  exceeding  funds  provided  in  advance  under  appropriations  acts. 
Tne  Federal  Acquisition  Regulation  (FAR),  Pan  16,  defines  a  cost  reimbursement  type 
contract  generally  as  a  contract  that  provides  for  "payment  of  allowable  incurred  costs,  to 
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See  AacideSdeaq'  Act,  31  U.S.C  5  1301  (1988). 

Prior  to  1982,  executive  ageaces  firequeatly  indemnified  contractors  without  imposing  an  availability* 
of-funds  limitation  on  the  indemnification.  A  1982  Comptroller  General  Dedsioa,  however,  held 
that  such  indemnification  violated  the  Aniidefideacy  Act,  supra  note  7,  and  the  Adequacy  of 
Appropriations  Act.  41  U.S.C  i  11.  Assumption  of  Government  of  Corumaor  Liability  to  Third 
Persons,  B-201072,  May  3,  1982,  82-1  CPD  1  406,  affd  on  reconsideration.  May  12, 1983,  83-1  CPD  T 
50L  The  GsmptroHer  General’s  decision  has  been  widely  oitidzed  but  remains  in  effect  today. 

Supra  note  7. 

See,  ej,  41  U.S.C  §  11  (1988);  31  U.S.C  §  1341;  id.,  §  1502. 

Congress  has  recognized  the  inadequacy  of  'Indemnificatioo*  agreements  subjea  to  the  availability  of 
funds  in  the  context  of  RACs.  See  HJL  Rep.  No.  253,  99th  Cong^  1st  Sess.,  pc  3,  at  27  (*die 
indemnification  agreements  [E?A  previously  offered  RACs]  use  Superftmd  as  the  source  of  funding, 
as  opposed  to  general  appropriations  (the  typical  source  of  funding  for  Federal  indemnification). 
Consequently,  the  indemnificatioa  is  only  go^  for  the  life  of  Superfund,  and  therefore,  does  not 
provide  suffident  ’longterm’  proieoion  from  liability.*). 
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the  extent  prescribed  in  the  contraa."'^  Payments  under  such  contracs  are  subjea  to 
the  availability  of  funds.'^  Therefore,  DOE  properly  used  its  general  procurement 
authority  to  include  cost  reimbursement  provisions  in  the  Femald  RFP, 

The  only  indemnification  commitment  contained  in  ±e  Femald  RFP  is  that 
required  under  the  Price-Anderson  Aa  to  cover  public  liability  resulting  from  nuclear 
incidents.'^  In  other  words,  the  Price-Anderson  indemnification  is  the  only  provision 
in  ±e  RFP  that  is  not  subject  to  the  availability  of  funds  and  therefore  constimtes 
indemnification.  Although  the  RFP  does  include  ±e  basic  terms  of  DOE’s  new 
Accountability  Rule^  and  a  clause  relating  to  the  ERMCs  responsibility  for 
preexisting  conditions  at  ±e  site,-^  the  protection  offered  by  those  provisions  is  limited 
to  the  availabUity  of  appropriated  pnds.  Therefore,  the  United  States  does  not  truly 
indemnity  the  ERMC  Under  those  provisions. 

Under  the  Accountability-Ruie  provisions,  the  contractor  would  be  responsible  for 
unallowable  avoidable  costs.-^  These  costs  will  not  be  reimbursed.  Ra±er,  the  Rule 
provides  that  they  will  be  the  responsfoility  of  the  contractor  up  to  a  ceiling,  which  is  the 
amount  of  the  contractor's  fee  or  profit  during  the  period  in  which  ±e  incident  resulting 
in  the  cost  occurred.  Generally,  avoidable  costs  above  the  cap  will  be  reimbursed. 
(However,  criminal  fines  and  penalties.  Major  Fraud  Act  and  Price-Anderson  fines  and  ' 
penalties  are  not  reimbursed.) 

Because,  under  the  Accountability  Rule,  certain  avoidable  costs  above  the  ceiling 
are  reimbursable,  it  has  been  mistakedy  concluded  that  the  contractor  is  indemnified  for 
those  costs.  That  conclusion  is  incorrect.  As  noted  above,  DOE’s  obligation  to 
reimburse  the  contractor  is  limited  by  the  contrart  funds  made  available  by  Congress. 

By  contrast,  if  the  contractor  were  given  indemnification,  the  funds  would  be  available 
without  regard  to  the  limitations  in  the  DOE  authorizing  legislation  and  the  Anti¬ 
deficiency  Act  ^ 


JO/ 

.U/ 

nj 
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4S  CFJL  §  16J02  (1990)  (emphasis  added). 

See  uL,  §5  32.702,  32.705-2,  52232.20,  52232-21, 52J21-22;  see  also  42  U2.C  §  7256(b)  (1988). 

42  U2.CA.  §  2210(d)(1)(A)  (West  Supp.  1990);  see  Femald  RFP,  els.  1-19, 1-20. 

See  56  Fed.  Reg.  28,099-28010  (June  19, 1991);  Femald  RFP,  cL  H2L 
See  RFP,  Femald  RFP,  cL  H25. 

These  mclnde  civil  and  aiminal  Ones  and  penalties,  direct  costs  incurred  as  the  result  of  negligence 
or  miscondsa  on  the  part  of  contractor  personnel,  loss  of  or  damage  to  government  property  as  a 
result  of  negligence  or  willful  misconduct,  expenses  for  litigation  and  and  insurance  against 

avoidable  costs. 

The  same  is  true  for  the  preexisting  sice  conditions  clause  contained  in  the  RFP.  Although  that 
clause  mistakenly  uses  the  term  'indemnification,*  DOE’s  obligations  under  the  clause  are  also 
subjea  to  the  availability  of  funds. 
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In  the  past,  GAO  has  suggested  that  executive  agencies  should  use  SARA  §  119 
to  indemnify  response  action  contractors,  rather  than  a  general  FAR  clause  providing  for 
reimbursement  of  third  party  liabilities.'^  DOE  has  not  relied  in  the  Femald  RFP  on 
the  cited  FAR  clause  or  any  other  general  procurement  authority  to  provide 
indemnincadon.  The  only  indemnification  offered  under  the  Femald  RFP  is  for 
liabilities  arising  from  nudear  inddents  covered  under  the  Price-Anderson  Acl  As 
discussed  further  below,  DOE  is  not  only  authorized,  but  indeed  required  to  provide  for 
Price-.Anderson  indemnification  in  the  Femald  RFP. 


III.  Use  of  rndemnifTcarion  Authorities  Other  Than  SARA  $119 

SARA  §  119  does  not  preclude  DOE  from  using  the  indemnification  authority  of 
the  Price-Anderson  Act  and  PX.  85-S04  to  indemnify  ERMC  contractors  and  its 
Management  and  Operating  (M&O)  contraaors  and  ±eir  subcontractors  performing 
environmental  remediation.  Moreover,  use  of  the  latter  authorities  may  be  necessary  for 
contracts  at  DOE  facilities  to  cover  long  tail  liabilities  ±at  may  occur  ^er  the  contracts 
have  been  closed  out 

A.  Price-Anderson  Indemnity  for  Public  Liability 

The  Price-Anderson  Amendments  Act  of  1988  requires  DOE  to  indemnify  any 
DOE  contractor  (or  subcontractor)  whose  contract  involves  the  risk  of  public  liability 
arising  out  of  or  resulting  from  a  nuclear  inddenL-^  "Nuclear  incident*  is  broadly 
defined  for  these  purposes  as 

[a]  any  occurrence, ... 

[b]  causing  . . .  bodily  injury,  sickness,  disease,  or  death,  or 
loss  of  or  damage  to  property,  or  loss  of  use  of 
property, 

[c]  arising  out  of  or  resulting  from  the  radioactive,  toxic, 
explosive,  or  other  hazardous  properties  of  source, 
special  nuclear,  or  byproduct  material . . 


^  5ec  Gao  Report,  Superfun±  Conovdorz  An  5«ng  Too  Libffolfy  Indemnified  by  (he  Cavemment, 

R CEO-89- 160  at  25-26  (Sept.  1989)  (cting  FAR  $  5222S-7,  lasurance-Iadeaniflation  of  Third 
Parties). 

^  42  U.S.CA.  §  2210(d)(1)(A)  (Wes:  Supp.  1990);  see  id.,  S  2014(w). 

^  Id.,  §  2014(q).  *Byproduct  fflareiiai*  is  also  deSaed  broadly  to  include  *(1)  any  radioaedve  material 
(except  special  nuclear  material)  yielded  in  or  made  radioacive  by  expostirs  Co  the  radianon  incident 
to  the  process  of  producing  or  unijn'ng  special  nuclear  material  and  (2)  che  tailings  or  wasus 

(continued.-) 
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Simply  put,  Price-Anderson  requires  indemiiificadoa  of  all  DOE  contracors  handling 
nuclear  material  or  byproducts.  Nuclear  waste  is  known  to  exist  at  DOFs  nuclear 
weapons  production  facilities,  and  ERMC  contractors  handle  ±at  wasm  during  the 
course  of  their  restoration  activities.  Price-Anderson  therefore  requires  DOE  to 
indemnify  its  ERMC  contractors  for  resulting  risks. 

To  the  extent  Price-Anderson  indemnification  authority  could  be  viewed  as 
conflicting  with  SARA  §  119,  Price-Anderson  will  control.  The  Price-Anderson 
Amendments  Act  of  1988  -  enacted  more  recently  than  SARA  §  119^  -  expressly 
provides  that  indemnification  agreements  authorized  and  required  by  Price-Anderson 
"shall  be  the  exclusive  means  of  indemnification  for  public  Uability  arising  from  [covered] 
acnviries."-^  Therefore,  not  only  is  DOE  permitted  to  use  Price-Anderson  instead  of 
SARA  §  119  to  indemnify  its  contractors  against  nuclear  hazards,  it  is  required  to  do  so. 

B.  Public  Law  85-804 

After  consulting  with  the  Office  of  Management  and  Budget,  as  well  as  the  House 
and  Senate  Approprianons  and  Armed  Services  Committees,  DOE  recently  granted 
limited  PX.  85-804  indemnification  to  the  M&O  contractor  at  Rocky  Flats."' 

Athough  DOE  has  not  provided  PX.  85-804  indemnification  in  its  Femald  RFP,  it  has 
authority  to  do  so.  In  relevant  part,  PX.  85-804  provides: 

The  President  may  authorize  any  department  or  agency  of 
the  Government  which  exercises  fiinctions  in  connection  with 
the  national  defease,  acting  in  accordance  with  regulations 
prescribed  by  the  President  for  the  protection  of  the 
Government,  to  enter  into  contracts  without  regard  to  other 
provisions  of  law  relating  to  the  making  performance. 


•^^(-.contioued) 

produced  by  the  esracaoa  or  concsatradon  of  uranium  or  thorium  from  any  ore  processed  primarily 
for  its  source  material  content.*  Id.,  §  2014(e)  (emphasis  added). 

^  Sara  §  Ud  is  a  product  of  the  Superfimd  Amendments  and  Reauthorization  Act  of  1986,  42  U.S.C 
§  9619.  See  infra,  secdon  IIZ.R.3,  for  a  discussioa  of  principles  of  statutory  interpretadon. 

^  42  U.S.CA.  §  2210(d)(1)(B)  (West  Supp.  1990). 

^  See  DOE  MesionadxmL,  Amhorisadon  to  Indemnify  ECiiC  Under  iSc  Law  3S-W  (Au^  14, 

1991),  dud  in  September  30  letter  to  Seaetary  WatJdns,  supra,  p.  1  3  approving  the  EGdtG 

request  for  indemniocadon  at  the  Rocky  Eats  fadliiy,  DOE  provided  only  limited  protection.  It 
covers  only  allowable  costs  and  avoidable  costs  above  the  contractor's  ceiling  as  in  the 

Accountabilicy  Rule.  Therefore,  the  contraaor  is  nor  indemnified  for  the  first  dollar,  but  only  for 
amounts  above  its  fee  in  the  period  in  which  the  incident  occurs.  Addidonally,  the  mdemniEcadon 
does  not  apply  to  costs  otherwise  covered  by  Price-Anderson.  The  indemnificarion  means  that  DOE 
will  be  able  to  meet  its  reimbursement  obligadons  in  the  event  that  contract  appropriadons  cease  to 
be  available. 
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amendment,  or  modifications  of  contracts,  whenever  he  deems 
that  such  action  would  facilitate  the  national  defense.'^ 

Al±ough  PX.  85-804  does  not  actually  mention  indemnification,  the  authority 
granted  to  enter  into  contracts  without  regard  to  other  provisions  of  law  clearly  provides 
sufficient  authority  for  the  President  to  indemnify  where  he  determines  it  to  fadlitate  the 
national  defense.  Indeed,  the  legislative  history  of  PX.  85-804  reveals  that 
indemnification  was  a  primary  reason  for  enacting  the  legislation.  As  one  example,  the 
House  Committee  Repon  explains: 

One  of  the  most  significant  developments  under  title  n  [of 
the  First  War  Powers  Act  (the  predecessor  to  P.L,  85-8W)] 
has  been  use  of  ±at  authority  as  a  basis  for  indemnity 
provisions  in  certain  contracts.  Based  on  the  broad  language 
of  that  Act,  the  authority  would  continue  under  this  bill  The 
need  for  indemnity  clauses  in  most  cases  is  a  direct  outgrowth 
of  military  employment  of  nuclear  power  and  the  highly 
volatile  fuels  required  in  ±e  missile  program.  Because  of  the 
magnitude  of  ±e  risks  involved,  commerdal  insurance 
poKcIes  are  either  unavailable  or  provide  insufficient 
coverage  _ 

[Pjroduction  contracts  for  items  like  nuclear-powered 
submarines  and  missiles,  although  not  considered  especially 
hazardous,  stiU  give  rise  to  the  possibility  of  an  enormous 
amount  of  claims.  The  Department  of  Defense  and  the 
Committee  believe,  therefore,  that  to  the  extent  commerdal 
insurance  is  unavailable,  the  risk  of  loss  should  be  borne  by 
the  United  States.^ 

Finally,  Executive  Order  10789,  as  amended,  expressly  permits  the  Secretary  of 
Energy  to  enter  into  indemnification  agreements  without  regard  to  other  laws  limiting 
agenc/  commitments  to  available  funds.  The  Order  provides: 

lJk.(a)  The  limitation  in  paragraph  1  to  ±e  amounts 
appropriated  and  the  contract  authorization  provided  therefor 
shall  not  apply  to  contracmal  provisions  whi<±  provide  that  the 
United  States  will  hold  harmless  and  indemnify  the  contraaor. 
against  any  of  the  daims  or  losses  set  forth  in  subparagraph 


Nahoul  Defense  Gjocnct  Aatiiorizacion  Act,  Pub.  L.  No.  85-804,  §  1,  72  Scat.  9762  (1958),  codified 
as  amended  at  SO  U.S.C  §  1431  (1988)  (eaphasis  added). 

HJl.  Rep.  No.  2232,  85tli  Con^  2d  Sess.,  6  (1958). 


(b),  wbether  resulting  from  the  negligence  or  wrongful  act  or 
omission  of  the  contractor  or  otherwise. . , 


L  P.L.  8S-S04  Is  in  Force  Pursuant  to  Proclamation  2914. 

PX.  85-804  is  "effective  only  during  a  national  emergency  declared  by  Congress  or 
the  President  and  for  six  months  aiter  the  termination  thereof  or  until  such  earlier  time 
as  Congress,  by  concurrent  resolution,  may  designate."-^  Pursuant  to  Proclamation 
No.  2914,^  the  United  States  is  under  a  state  of  national  emergency.  Although  the 
effects  of  the  Proclamation  were  eroded  through  passage  of  the  National  Emergencies 
Act  of  1976,-^  that  act  expressly  trcludes  PX.  85-804  from  its  provisions.^ 

Tnerefore,  the  requirement  that  85-804  be  used  only  during  a  national  emergency  is 
satisned. 


2.  P.L.  85-804  May  Be  Used  When  to  Do  so  Would  Facilitate  the 
National  Defense. 

P.L  85-804  indemnification  may  be  used  "whenever  [the  President]  deems  that 
such  achon  would  facilitate  the  national  defense."-^  Through  Executive  Order  10789, 
the  President  delegated  the  authority  to  determine  whe±er  a  particular  use  of  PX.  85- 
804  would  "facilitate  the  national  defense."-^  Executive  Order  10789  authorizes  the 
Secremry  of  Energy  to  "enter  into  contracts  . . .  without  regard  to  other  provisions  of  law 
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Exsc.  Order  107S9,  pc.  I,  reprinted  as  anended  at  50  U5.C  $  1431  note  [bereinaher  sometimes  E.O. 
10789];  see  ui,  pc.  II,  S  2L 

50  U5.C  §  1435. 

15  Fed.  Reg.  9029  (1950),  reprinted  at  50  U5.CA.  app.,  note,  at  7  (West  1990). 

50  U5.C  §  1601-51  (1988). 

See  id.,  §  1651(a)(6).  The  origiaal  bul  leading  to  the  Nadonai  Emergencies  Act  contained  no 
exezpdon  for  PX  85-804.  After  reviewing  comments  submitted  by  various  execudve  agesdes, 
however.  Congress  was  convinced  that  the  ’abrupt  terminadon  of  [PI.  85-804,  among  ocher  spedSed 
laws]  would  disrupt  aedvides  deemed  to  be  essential  to  the  funedoning  of  the  government.*  S.  Rep. 
No.  94-1168,  94th  Cong.,  2d  Sess.  7  (Sept.  7, 1976).  The  executive  agendes  deed,  in  support  of  an 
exempdon,  a  1972  report  of  the  Conunission  on  Government  Procurement,  which  recommended 
'that  the  authorizadons  of  Public  Law  85-804  be  made  available  generally  rather  than  being 
dependent  upon  the  existence  of  a  state  of  war  or  national  emergency.*  Id  at  28;  see  id.  at  24-26. 

50  U5.C  §  1433.  Although  a  predecessor  statute  had  required  actions  taicen  under  that  statute  to 
’fadlicate  the  prosecdon  of  war,*  that  language  was  broadened  following  the  end  of  the  Korean 
conflic  to  require  only  that  acdons  ’facilitate  the  nadonai  defense.*  See  First  Was  Powers  Act,  dt. 
n,  amended  byTvb.L.  No.  81-921,  64  StaL  1257, 1258  (1951). 

E.0. 10789,  supra  note  20,  pL  I,  f  L 
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relating  to  the  making,  performance,  amendment  or  modification  of  contracts,  whenever, 
in  the  judgment  of  the  Secretary  ...  the  national  defense  will  be  fadluaied  thereby."'^/ 

Tne  requirement  that  the  PX,  85-804  action  "facilitate  ±e  nanonal  defense"  has 
been  interpreted  broadly.  Thus,  in  1981  the  Secretary  of  ±e  Department  of 
Transportation  authorized  indemnification  under  PX.  85-804  for  contractors  engaged  in 
the  upgrading  of  the  FAA’s  En  Route  Air  Traffic  Control  SystercL^  After  finding  that 
the  liabilities  resulting  from  a  remotely  possible  catastrophic  accident  could  substantially 
exceed  available  insurance,  the  Secretary  concluded  that  indemnification  of  the 
contractors  would  facilitate  the  national  defense. 

As  another  example,  the  United  States  Army  routinely  indemnifies  contractors 
engaged  in  the  incineration  of  outmoded  chemical  weapons  at  such  locations  as  Johnston 
AtolL^'  Tnese  indemnifications  are  granted  despite  the  National  Academy  of 
Science’s  endorsement  of  incineration  as  the  best  me±od  of  destroying  chemical 
agents,^'  and  ±e  wide  spread  recognition  of  Johnston  Atoll  as  a  model  facility  for 
such  activities,^ 


Tne  activities  undenaken  by  DOE  and  its  predecessors  at  the  Government-owned 
weapons  production  facilities  are  clearly  reJ''*ed  to  the  national  defense.  The  materials 
produced  in  these  facilities  and  the  wastes  generated  by  their  production  are  not 
separable  from  the  nation’s  defense  interests.  Moreover,  DOE’s  defense  programs  have 
been  the  only  activities  conduced  at  these  government-owned  sites.  Referring  to 
contrac.ors  at  DOE  nuclear  facilities,  former  Secretary  of  Eners'  John  S.  Harrington 
wrote: 


these  contractors  engage  in  special  working  relationships  with 
the  Department  to  operate  government-owned  facilities  that 
are  vital  to  our  national  security.  These  relationships  are 


22/ 
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/i,  pt.  n,  1 20. 

Dcp't  of  Trans.,  Fed.  Aviation  Admia,  Indemnificaaon  of  Conavcors  Who  Panidpau  in  the  Federzl 
AvLsrion  Adminisoedon’s  Computer  Replacement  Program,  46  Fed.  Reg,  62^96  (Dct  24,  1981), 
modified  at  47  Fed.  Reg.  1,229  (Jan.  11, 1982);  see  also  YaJas  v.  Uniud  Stales,  321  U.S.  414,  431-32 
(1944);  Bowies  V.  WilUngfiam,  321  U.S.  503,  520  (1944), 

See  £  <k  C  Fvms  Cain  in  Serve  Gas  Treaty,  Cbemical  WeeJc,  June  D,  1990,  at  30  (quoting  Maruyn 
TIschbin,  Dep't  of  Defense,  Chemical  Denmitarizadon  Center  ’Indemnification  could  be  cursed 
down,  but  it  never  has  been.'). 

See  Army  Formally  Backs  On-Site  Bidtundon  to  Destroy  Lethal  Oxemical  Weapons  Stockpile,  18  Env. 
Rep.  ZZS  (1988). 

Id.;E  i.  C  Firms  Cain  in  Serve  Cos  Treaty,  supra  note  29. 
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founded  on  an  understanding  that  the  interests  of  the 
Department  and  its  contraaors  are  largely  inseparabie.-^ 

Thus,  PI_  85-S04  is  peculiarly  suited  for  ±e  unusually  hazardous  or  nuclear  remediation 
activities  conducted  at  these  fadlities.-^ 

P.L.  85-604  has  been  used  recently  by  the  Army  for  the  same  purposes.  In  1988 
the  Army  Contract  Adjustment  Board  explicitly  endorsed  the  use  of  P.  L  85-804  for  the 
payment  of  non-nuclear  environmental  restoration  costs  by  National  Defense  Corp. 
(NDC)  at  that  company’s  Eau  Claire,  Wisconsin  munitions  facility.  The  agreement  to 
pay  these  costs  included  50  percent  of  past  environmental  restoration  costs  and  100 
percent  of  future  costs.  NDC  had  operated  the  facility  for  the  Army  for  over  32  years. 
Although  the  site  was  purchased  from  the  Army  in  1945,  the  Army  had  originally 
constructed  and  operated  an  ammunition  factory  there.  The  Army  also  owned  ail 
current  production  facilities  and  equipment  The  Contract  Adjustment  Board,  approving 
the  use  of  PX.  85-804,  recognized  that  the  site,  together  with  the  production  facilities 
and  Government-owned  equipment,  had  played  a  critical  mobilization  role  in  the  U.S. 
defense  establishmeuL  The  Board  also  recognized  that  all  parties  at  the  site  could  be 
held  jointly  and  severally  liable  under  SARA  for  the  cleanup.-^ 


3.  SARA  §  119  Does  Not  Supersede  P.L.  85-804  Authority. 

Although  SARA  §  119  provides  authority  for  the  indemnification  of  superfund 
response  action  contractors  generally,  that  authority  does  not  supersede  the  similar,  yet 
more  specific,  authority  provided  under  PX.  85-804.  As  discussed  above,  PX.  85-804  and 
accompanying  E.0. 10789  authorize  the  Secretary  of  the  Department  of  Energy  to  enter 
into  contracs  without  regard  to  any  other  procurement  law  when  necessary  to  facilitate 
the  national  defense.  The  legislative  history  of  PX.  85-804,  as  well  as  the  text  of  E.O. 
10789,  clearly  express  the  intent  of  Congress  and  the  Executive  that  PX.  85-804  be  used 
to  indemni^  contractors  for  losses  that  arise  out  of  or  relate  to  defense  contract 
acivities  that  are  unusually  hazardous  or  nuclear  in  nature. 


lU 

ZJ 


W 


LfiUer  &om  John  S.  Harrington,  Sesetaxy  of  Energy,  to  Senator  J.  Benea  Johnston  (Feb.  18,  1988), 
reprvued  in  134  Cong.  Rec  S2008  (daily  ed.  Mar.  4, 1988). 

AddidonaQy,  many  of  the  remediation  contractors  at  DOE  nudear  weapons  production  Stclities  also 
perform  both  related  and  unrelated  work  for  the  Department  of  Defense.  Subjecting  these 
contraaors  to  liabilities  substantialiy  m  esess  of  available  msurance  could  place  their  very  easteace 
in  jeopardy,  leaving  them  unavaHable  to  continae  to  support  other  Department  of  Defease  mitiadves. 
This  done  would  support  a  (rruTm^  chat  indemnification  under  PX.  85-804  would  ‘facilitate  the 
national  defease.*  See  NASA  Memorandum  Decision  Under  Public  Law  85-804,  T  12  (Nov.  5, 1989), 
reponed  to  Conffrss  and  reprinted  in  Contractual  Actions,  Calendar  Year  1990  to  Faclicate  the 
National  Defease,  137  Cong.  Re&  H1908, 1909  (daify  ed.  Mar.  20, 1991). 

PX.  85-804  AppSeadon  of  Naaonal  Defense  Corporadon,  ACAB  No.  1231  (Mar.  25, 1988). 


-9- 


To  establish  secdon  119  as  the  exclusive  means  of  indemnifying  contractors  whose 
unusually  hazardous  or  nuclear  activities  facilitate  the  nadonal  defense.  Congress  would 
have  had  to  repeal  85-S04  by  implicadon.  Repeals  by  implicadon  are  disfavored  under 
±e  law^2/  and  should  not  be  assumed  absent  "some  expression  by  Congress  that  such 
results  are  intended.'^  Indeed,  the  United  States  Supreme  Court  has  held: 

In  the  absence  of  some  afdnnadve  showing  of  an  intendon  to 
repeal,  the  only  permissible  jusdficadon  for  a  repeal  by  • 
implicadon  is  where  the  earlier  and  later  statutes  are 
irreconcilable.'^ 

Nowhere  did  Congress  express  its  intention  to  repeal,  through  passage  of  SARA  §  119, 
PJL  85*804  as  that  law  would  apply  to  the  indenmificadon  of  remedial  action  contractors 
engaged  in  unusually  hazardous  or  nuclear  activities.  Moreover,  the  two  laws  are  easily 
reconcilable.  As  stated  above,  where  section  119  authorizes  the  indemnification  of 
remedial  action  contracors  generally,  PJL  85-804  and  E.O.  10789  offer  independent, 
alternative  authority  for  indemnification  of  contractors  whose  activities  (a)  "fedlitate  ±e . 
national  defense”  and  fo)  "are  unusually  hazardous  or  nuclear  in  nature.” 

Congress  clearly  intended  that  PX.  85-804  permit  executive  agencies  to 
indemnify  contraaors  regardless  of  the  limitations  of  other  laws  such  as  section  119.  It  is 
impossible  to  avoid  the  provision  that  PX.  85-804  may  be  utilized  "wi±out  regard  to 

other  provisions  of  law _ "  As  just  one  illustration  of  Congress'  intent  to  do  just  ±at, 

P.X  85-804  was  made  applicable  to  DOE’s  predecessor  (the  Atomic  Energy 
Commission)  despite  the  existence  of  section  162  of  the  Atomic  Energy  Act  of  1954, 
which  permitted  the  President  to  exempt  the  Atomic  Energy  Commission  from  other 
provisions  of  law  when  to  do  so  would  be  in  the  interest  of  the  common  defease  and 
seairity.  In  support  of  the  passage  of  PX.  85-804,  the  Atomic  Energy  Commission 
wrote: 


However,  despite  the  other  authority  mentioned  above,  we 
believe  there  are  certain  situations  in  which  it  is  desirable  for 
us  to  utilize  the  provisions  of  the  First  War  Powers  Act  [the 
predecessor  to  PX  85-804].  For  instance,  our  agency  would 
be  required  to  present  proposals  for  certain  contract 
modifications  pursuant  to  section  162  of  the  act  directly  to 
the  President,  whereas  a  determination  to  make  the  same 


Regnal  Rail  Raorganizadon  Act  Cases,  419  U.S.  102, 133  (1974). 

United  States  v.  United  Continental  Tuna,  425  U.S.  164, 169  (1976);  see  also  Morton  v.  Maneari,  417 
U.5.  535,  551  (1974)  (The  inceadon  of  die  legislamre  to  repeal  ’must  be  dear  aad  manifest.’' 
(ctatioo  omiaed))  . 

Monon  v.  Maneari,  417  U.S.  at  550. 
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modifications  under  the  First  War  Powers  Act  might  be  made 
within  our  own  organization. . . 

With  this  statement  in  hand.  Congress  passed  PJL  85-804.  Thus,  not  only  can  the 
terms  of  Pi.  85-804  be  reconciled  with  SARA  §  119,  but  Pi.  85-804  was  passed  with 
the  clear  intent  of  relieving  the  executive  agendes,  imder  certain  circumstances,  of  the 
limitations  of  laws  similar  to  section  119.  While  laws  such  as  section  119  govern  the 
actions  of  agendes  generally,  Pi.  85-804  remains  an  exemption  from  those  laws  where 
the  designated  executive  agendes  determine  that  an  exemption  would  facilitate  the 
national  defense. 


4.  SARA  §  119  Does  Not  Provide  Adequate  Protection  for  National 
Defense  Sites. 

SARA  section  119  does  not  sufndently  protect  contractors  performing 
remediation  work  at  national  defense  installations,  particularly  DOE’s  nudear  weapom 
production  facilities.  The  proposed  guidance  published  by  EPA  in  October  1989  to 
implement  section  119  is  not  suffident  to  deal  with  the  liabilities  at  national  defense 
sites.  The  proposed  guidance  limits  the  indemnification  of  response  acnon  contractors 
providing  deanup  services  at  superfund  sites  to  S50  million  per  contracL  This  amount  is 
expected  to  include  subcontractor  liability  exposure.  The  proposed  guidance  limits 
coverage  to  ten  years  and  authorizes  EPA  to  withhold  indeimdfication  when  the 
contractor  is  adjudicated  to  be  liable  under  state  law,  as  well  as  when  EPA  determines 
that  the  contractor  has  not  made  suffideat  "diligent  efforts"  to  obtain  insurance.  At  the 
time  EPA  proposed  its  rule,  in  October  1989,  DOE  had  not  initiated  its  remediation 
program,  and  other  measures,  such  as  DOE’s  Accountability  Rule,  were  not  in  existence. 
EPA’s  proposed  guidance  was  not  promulgated  with  the  expectation  that  its  application 
would  be  to  nudear  weapons  producnon  sites  owned  by  the  United  States  GovemmenL 

In  contrast,  PJL  85-804  is  intended  espedally  for  use  in  contracts  involving  the 
national  defense  and  nudear  materials.  For  those  particular  contracts,  involving  the 
spedal  risks  of  dealing  with  defense  installations,  section  119  is  not  suitable  and  is  not 
required. 


LeRer  from  Geaeral  Manager,  United  States  Atomic  Energy  Commission,  to  Chairman,  Comm,  on 
the  Judidary,  United  States  House  of  Representatives  (June  18, 1958),  reprinud  in  House  Comm,  on 
the  Judidary,  Authorizing  the  Making,  Amendment,  and  ModiEcadon  of  Contraczs  to  Facilitate  the 
National  Defense,  HJU  Rep.  No.  2232,  85th  Cong^  2d  Sess.,  U  (1958). 
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To  suramarize,  the  Fernald  Recuest  for  Proposals  contains  no  indemnification 
provision  other  than  one  required  under  the  Price-Anderson  Acl  Nonetheless,  DOE  has 
authority  to  eater  into  indemnification  agreements  pursuant  to  PX.  85-804.  If  use  of 
PX  85-804  is  necessary  given  conditions  at  the  facOity,  there  appears  to  be  no  reason 
why  it  could  not  be  used. 
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Hazardous  aste  Acticn  Coalition 


SUMMARY  OF  EPA 

FINAL  SECTION  119  RESPONSE  ACTION  CONTRACTOR  (RAC) 
INDEMNIFICATION  GUIDANCE 

Indemnification  Availabiiitv: 

0  FOR  COST  REIMBURSEMENT  CONTRACTS  AND  nXED  PRICE 

SUPERFUND  CONTRACTS  ENTERED  INTO  AFTER  PUBLICATION  QFTHE 

RNAL  GUIDANCE.  EPA  WILL  NOT  OFFER  INDEMNIFICATION.  Exception: 
if  the  solicitation  results  in  a  lack  of  competition. 

0  Pre-existing  cost  reimbursement  contracts:  Indemnification  will  be 

'negotiated*  into  contracts  in  the  amounts  specified  below.  RACs  with 
indemnification  agreements  MUST  purchase  a  minimum  $1  million  in 
pollution  Insurance  (or  self-insure),  or  perform  diligent  efforts  demonstrating 
that  the  insurance  is  unavailable.  The  minimum  amount  of  insurance 
increases  by  25%  each  year. 

Claims  Covered: 

0  Coverage  Is  provided  for  third  oartv  claims  of  neolioence  only  (Note:  This 
appears  to  be  contrary  to  the  statute,  which  says  that  indemnification  is  for 
'any  liability,*  not  just  third  party  liabilities).  In  addition,  coverage  is  limited 
to  actual  releases,  not  actual  and  potential  releases,  and  coverage  is  limited 
to  RAC  activities  directly  related  to  site  deanuo. 

Strict  Uabilitv  Coverage; 

0  Strict  tort  Uabilitv  clams  are  not  covered;  nor  are  any  other  theories  of 
liasility  other  than  negligence. 

Combined  Claims: 

0  Indemnification  will  not  be  provided  if  the  RAC  is  found  to  be  both  strictly 
liable  and  negligent 

Aonlicabilitv  To  Other  Federal  Agencies: 

0  EPA’s  indemnification  guidance  must  be  used  by  the  other  federa 
departments  or  agendes  when  these  agendes  use  Section  119  as  the 
authority  to  provide  indemnification  to  RACs  (Note:  the  guidance  does  not 
mandate  that  the  other  federa  agendes  must  use  Section  119  as  the  sole 
source  of  indemnification  authority.  However,  the  guidance  requires  Section 
119  claims  agdnst  other  fedef^  agendes  to  be  pad  out  of  agency 
appropriations.) 


0  EPA  believes  that  insurance  is  currently  available  for  RACs.  EPA  will 
continue  to  make  this  determination,  on  a  case-by-case  basis,  based  on  the 
"diligent  effort"  submittals  of  contractors. 

0  The  following  provision  of  the  guidance  requires  further  clarification  to 
ensure  that  the  purchase  of  insurance  does  not  negate  indemnification 
coverage:  "Any  pollution  liability  Insurance  (or  self-insurance)  acquired  or 
maintained  by  the  RAC  ...  reduces  the  limit  of  EPA  indemnification  on  a 
dollar-fbr-dollar  basis." 


Indemnification  Umits /Deductibles  (General  Information^: 

0  Indemnification  limits  are  contract  aaoreoate. 

0  Deductibles  are  oer  occurrence. 

0  The  indemnification  amounts  include  the  expenses  of  litigation  and 
settlement 

0  RACs  must  exhaust  ail  available  insurance  and  pay  the  EPA  deductible 
before  indemnification  will  be  provided. 

Indemnification  Umit/Deductible  Amounts: 

0  Indemnification  limits  and  deductibles  are  to  be  selected  by  the  contractor 
from  the  following  menu  based  on  the  considerations  listed  below: 


lot 

Deductible 

1. 

$2  million 

$20,000 

2. 

$5  million 

$50,000 

3. 

$10  million 

$100,000 

4. 

$25  million 

$250,000 

5. 

$50  million 

$1  million 

6. 

$75  million 

$2  miilion 

Selection  critena: 


Single-site  contracts  under  $10  million:  Contractors  can  choose 
options  1,  2,  or  3. 


Singe-site  contracts  between  $10  and  $25  miilton,  and  multi-site 
contracts  under  $25  million:  Contractors  can  choose  options  1. 2, 3, 
or  4. 


Contracts  over  $25  million:  Contractors  may  choose  options  1 , 2, 3, 
4,  or  5. 


ARCS  contracts,  or  other  contracts  lasting  more  than  5  years: 
Contractors  may  choose  any  option.  However,  option  #6  requires 
a  dollar>fbr-doilar  co-payment  for  all  amounts  over  $50  million. 

)f  Indemnification: 

Multi-site  contracts:  Ten  years  after  completion  of  work  at  individual  sites. 

Sinole-site  contracts:  Contract  term  plus  ten  years  after  the  end  of  the 
contract  term. 


ractor  Rowdown: 


Prime  contractors  mav  flow  down  indemnification  to  subcontractors 
provided  EPA  approval  is  granted  at  the  time  of  subcontract  award.  EPA 
will  not  directly  indemnify  subcontractors.  Only  one  indemnification 
agreement  will  be  offered  per  contract.  Row-down  will  require  the  prime 
contractor  to  indemnify  the  subcontractor.  Prime  contractors  will  be 
required  to  monitor  the  diligent  efforts  of  subcontractors. 


Adtilti.gnai^bi 


r  Issues: 


Pool  subcontractors:  $15  million  aggregate  may  be  flowed  down  to 
pool  subcontractors  (Note:  This  amount  is  separate  from  the 
prime's  indemnification  limits,  can  only  be  granted  in  amounts  up  to 
$5  million  per  subcontractor,  and  contains  a  $50,000  deductible. 

Remedial  Action  fRA)  Subcontractors:  Prime  contractors  mav  not 
offer  indemnification  to  RA  subcontractors  unless  the  contracts  are 
first  offered  without  indemnification  and  there  is  a  lack  of  competition. 
Up  to  $25  million  in  indemnification,  with  a  $200,000  deductible,  can 
then  be  offered  to  RA  subcontractors. 


Innovative  Technology  Subcontractors  and  SITE  contractors:  Can 
be  offered  indemnification  in  varying  amounts  up  to  $25  million  (with 
a  $200,000  deductible). 

Equipment  Providers:  Are  itqI  eligible  for  indemnification. 


s: 

'Diligent  efforts*  to  obtain  insurance  must  be  submitted  to  EPA  before  the 
RAC  begins  work  at  a  new  facility  (Note:  the  one  exception  to  this 


requirement  is  where  the  RAC  already  has  an  insurance  policy  that  covers 
work  at  the  new  facility). 


0  Prime  contractor  diligent  efforts  are  insufficient  to  demonstrate  the  diligent 
efforts  of  subcontractors. 

0  Retroactive  determinations  that  contractor  diligent  efforts  were  inadequate, 
thereby  negating  indemnification  coverage,  are  likely. 

Cost  Reimbursement  Considerations: 

0  Deductibies  paid  by  the  RAC  v«nl)  not  be  reimbursed  as  either  direct  or 
indirect  costs. 

0  The  cost  of  insurance  to  cover  the  deductible  IS  NOT  an  allowable  cost 

Gross  Neolioence/lntentional  Misconduct 

0  Indemnification  does  not  apply  for  gross  negligence  or  intentional 
misconduct 

Effect  of  Settlement  on  IndemnrfieatiQn! 

0  Indemnification  will  apply  if  a  negligence  suit  is  settled. 

Effect  of  a  'No^Neolloence*  Determination: 

0  Indemnification  will  apply  if  the  RAC  is  found  not  liable  for  negligence. 

Claims  Processing: 

0  To  be  eligible  for  indemnification,  claims  must  be  forwarded  to  both  EPA 
and  the  insurers  within  20  working  days  of  receipt  by  the  contractor. 
Additional,  although  limited,  time  is  provided  for  claims  against 
subcontractors  to  be  provided,  through  the  prime  contractor,  to  EPA  and 
insurers. 


Surety  Pr 


D1 


0  The  sureties  that  issue  oerformance  bonds  will  be  covered  by  the  same 
indemnification  agreement  of  the  debiting  RAC.  As  a  result,  the  surety 
only  has  access  to  the  indemnification  amount  remaining  under  the 
contract,  and  therefore  the  surety  has  no  guarantee  that  suffident 
indemnification  funds  will  be  available  in  the  event  that  the  bond  is  activated. 
In  addition,  the  Indemnification  does  not  aoolv  to  bid  or  payment  bonds. 


T/va  U 
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an  associatkm  of  (i)v^in(xrin^  and  .vc/fMcv 
firrns  practicUv^  in  hazardous  waste  niana”eine)it 

iOlS  filiwntn  SlTMi.  N.W.,  Wasnw<g:on.  O.C.  20005  202-3'»*-**~<  FAX  202-59S-006S 

DOE  I>rrERIM' FINAL  RULE; 

acquisition  regulation  concerning  profit  making 

AND  FEE  BEARING  MANAGEMENT  AND  OPERATING  CONTRACTORS 
(56  FR  5064,  Effective  March  11,  1991) 

SUMMARY:  The  liability  of  DOE  Management  and  Operating  (M&O)  contractors  and 

their  subcontractors,  including  response  action  contractors,  is  limited  to  the 
fee  or  profit  earned  by  the  contractor  or  subcontractor  during  the  applicable 
award  fee  evaluation  period.  Increased  fees  are  provided  to  the  M&O  and 
subcontractors  in  exchange  for  the  assumption  of  facility  "accountability." 

DISCUSSION:  Historically,  DOE’s  M&O  contractors  have  been  fully  indemnified  by  the 

government  for  all  costs  and  liabilities  incurred  as  a  result  of  contract 
related  activities.  DOE  has  determined  that,  in  an  effort  to  ensure  greater 
contractor  accountability,  M&0*s  and  their  subcontractors  will  be  held 
responsible  for  specific  nonreimbursable  costs,  in  particular  the  costs  of 
noncompliance  with  environmental  laws  and  regulations,  subject  to  a  specific 
cap,  or  ceiling,  on  liability.  In  exchange  for  this  increased  liability 
exposure,  increased  fees  will  be  provided.  Specific  provisions  of  the  rule 
are  as  follows: 

CEILING  ON  LI.4BILrrV:  M&O  contractor  and  subcontractor  liability, 
regardless  of  the  tier  or  level  of  the  subcontractor,  will  be  limited  to  the 
fee  or  profit  earned  by  the  contractor  or  subcontractor  during  the  applicable 
six  month  award  fee  evaluation  period.  The  award  fee  amount  is  therefore 
treated  the  same  as  a  deductible  on  an  insurance  policy.  This  limitation  on 
liability  applies  regardless  of  the  amount  of  the  liability  and  includes  third 
party  liability  claims  and  long  tail  claims.  Such  an  arrangement  ensures  risk 
sharing  with  the  facility’s  contractors,  yet  recognizes  that  DOE  can  not 
disclaim  all  liability  for  facility  operations. 

SU’BCONTRACTOR  ISSU'ES;  While  not  breaking  from  traditional  "privity 
of  contract"  arrangements  where  federal  agencies  deal  primarily  with  prime 
contractors,  the  rule  expressly  requires  all  subcontracts  to  contain  clauses 
(1)  specifying  that  M&O’s  will  pay  subcontractors  all  amounts  above  the 
subcontractor’s  liability  cap  that  are  reimbursed  by  DOE  to  the  M&O  when 
the  M&O  is  not  jointly  responsible  for  the  loss,  and  (2)  specifying  that  the 
M&O  is  required  to  reimburse  subcontractors  for  all  amounts  above  the 
subcontractor’s  liability  cap  which  remain  the  liability  of  the  M&O  (i.e., 
costs  which  are  not  reimbursed  by  DOE  and  within  the  M&O’s  liability 
limit).  This  ensures  that  unequal  bargaining  power  between  M&O’s  and 
subcontractors  is  not  leveraged  by  the  M&O  to  the  detriment  of 
subcontractors. 

ENVIRONMENTAL  RESTORATION  CONTRACTOR  TREATMENT:  Under 
the  interim  final  rule,  firms  providing  environmental  restoration  services  to 
DOE  as  a  subcontractor  to  an  M&O  are  covered  by  the  rule's  provisions. 
Currently,  DOE  is  implementing  a  new  contracting  strategy  to  channel 
restoration  work  directly  to  environmental  cleanup  firms,  and  has  indicated 
an  intention  to  apply  the  same  or  similar  limitation  of  liability  provisions 
to  such  contracts.  The  rule  also  contains  a  phase-in  period  whereby  site 
conditions  can  be  investigated  prior  to  contractors  assuming  responsibility 
for  environmental  conditions  at  the  facility. 


A  CoaiMn  al  M 
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an  association  of  engineering  and  science 
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and  Conditions 
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Waste  Contracts 


October  1986 


A  Coahnni  of 

tfae  Aaolcan  Omwiltlng  Engtnwra  Couadl 


standard  Terms  and  Conditions 
For  Hazardous  Waste  Contracts 


10/86  Version 


1.  standard  of  Care 

The  MTvici*s  provided  by  Engineer  shall  be  per- 
iormed  in  .uvordamv  with  generally  accepted  profes¬ 
sional  engineiTing  practice  at  the  time  when  and  the 
place  where  the  services  are  rendered. 

Z  Jobsite 

(a)  Owner  shall  furnish  or  cause  Ui  be  lumished  tc» 
Engineer  all  documents  and  intormation  known  to 
Owner  that  relate  ti»  the  identity,  location,  quantity, 
nature  or  characteristics  of  any  hazardous  waste  at, 
on  or  under  the  site.  In  addition.  Ow'ner  will  fur¬ 
nish  or  cause  to  be  furnished  such  other  reports, 
data,  studiv-s.  plans,  specifications,  documents  and 
other  intormation  on  surface  and  subsurface  site 
ainditions  required  by  Engineer  for  proper  per¬ 
formance  of  its  services.  Engineer  shall  be  entitled 
to  ri‘ly  upon  Owner-pmvided  divuments  and  in¬ 
formation  in  performing  the  ser\'ices  required  un¬ 
der  this  Agreement;  however.  Engineer  assumes 
no  ri-sponsibility  or  liability  for  their  accuracy  or 
completi'iiess.  Owner-provided  documents  will 
remain  thi-  pmperty  ol  the  Owner. 

(b)  Engnu-er  will  not  direct,  supervise*  or  control  the 
work  of  contractors  or  their  subcontractors.  En¬ 
gineer's  services  will  not  include  a  review  or  eval¬ 
uation  of  the  contractor's  (or  subcontractor's)  safety 
measures 

(C)  lingini'er  sh.ill  K*  responsible  only  for  its  activities 
and  that  oi  its  employees  on  any  site.  Neither  the 
prok-ssional  activities  nor  the  presence  of  Engineer 
or  its  emplovevs  or  its  subcontractors  on  a  site  shall 
impiv  that  Engineer  controls  the  operations  of 
iHhcrs,  nor  shall  this  be  construed  to  be  an  accep¬ 
tance  bv  the  Engineer  of  any  responsibility  for  job¬ 
site  safety. 

3.  Disposal  of  Contaminated  Material 

If  is  understood  and  agreed  that  Engineer  is  not.  and 
^s  no  responsibility  as.  a  handler,  generator,  operator. 
R*.Uer  or  storer.  transporter  or  dispose*r  of  hazardous 
or  tuftic  siib*»tances  found  or  identified  at  a  site,  and 
that  Owner  shall  undertake  or  arrange  for  the  han¬ 
dling,  n*moval.  treatment,  storage,  transportation  and 
disptisal  ol  hazardous  substances  or  cimsiituents 
found  or  ideniiiied  at  a  sue. 


4.  Indemnification 

To  the  fullest  extent  permitted  by  law.  Owner  shall 
indemnify,  defend  and  hold  harmless  Engineer  and  its 
subcontractors,  consultants,  agents,  officers,  directors 
and  employees  from  and  against  all  claims,  damage.*;, 
losses  and  expenses,  whether  direct,  indirect  or  conse¬ 
quential.  including  but  not  limited  to  fees  and  charges 
of  attorneys  and  court  and  arbitration  costs,  arising  out 
of  or  resulting  from  the  services  or  work  of  Engineer  or 
any  claims  against  Engineer  arising  from  the  acts, 
omissions  or  work  of  others.  To  the  fullest  extent  per¬ 
mitted  by  law,  such  indemnification  shall  apply  re¬ 
gardless  of  the  fault,  negligence,  breach  of  warranty  or 
contract,  or  strict  liability  of  Engineer.  Without  limiting 
the  generality  of  the  foregoing,  the  above  indemnifica¬ 
tion  provision  extends  to  claims  against  Engineer 
which  arise  out  of,  are  related  to,  or  are  based  upon, 
the  actual  or  threatened  dispersal,  discharge,  escape, 
release  or  saturation  of  smoke,  vapors,  soot,  fumes, 
acids,  alkalis,  toxic  chemicals,  liquids,  gases  or  any 
other  material,  imtant,  contaminant  or  pollutant  in  or 
into  the  atmosphere,  or  on,  onto.  upon,  in  or  into  the 
surface  or  subsurface  (a)  soil,  (b)  water  or  water¬ 
courses.  (c)  objects,  or  (d)  any  tangible  or  intangible 
matter,  whether  sudden  or  not.  Such  indemnification 
shall  not  apply  to  claims,  damages,  losses  or  expenses 
which  are  finally  determined  to  result  from  willful 
or  reckless  disregard  by  Engineer  of  its  obligations 
under  this  Agreement. 

5.  Engineer's  Liability 

Owner  agrees  that,  to  the  fullest  extent  permitted  by 
law: 

(a)  Engineer '.s  total  liability  to  Owner  for  any  and  all 
iniuries,  claims,  losses,  expenses  or  damages  what¬ 
soever  ansing  out  of  or  in  any  way  related  to  this 
Agreement  from  any  cause  or  causes,  including  but 
not  limited  to  Engineer's  negligence,  errors,  omis¬ 
sions.  stnet  liability,  breach  of  contract  or  breach  of 
warranty,  shall  not  exceed  the  total  amount  of 
S_. 

(b)  Engineer  shall  not  be  liable  to  Owner  for  any  spe¬ 
cial.  indirect  or  consequential  damages  what¬ 
soever.  whether  caused  or  alleged  tu  be  caused  by 
Enginovr'.N  negligence,  errors,  omissions,  stnet  lia¬ 
bility.  breach  of  contract  or  warranty,  or  perform¬ 
ance  of  sen-ices  under  this  Agreement. 
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COMMiiNTAKY  ON  INDEMNIFICATION  AND 
LIMITATION  OF  LIABILITY  CLAUSES 


INTRODUCTION 

The  American  Consulting  Engineers  Council,  through  the 
Hazardous  Waste  Action  Coalition,  is  acting  in  several  areas  to 
assist  its  members  in  dealing  with  the  liability  issues  arising 
out  of  "hazardous  waste"  activities.  One -of  those  areas  is  the 
content  of  professional  service  agreements  which  expose  the 
design  professional  to  uninsurable  and  unpredictable  pol¬ 
lution-based  liabilities. 

The  Business  Practice  Committee  of  the  HWAC  has  developed 
contract  provisions  which  it  recommends  be  included  in  con¬ 
tracts  for  hazardous-waste-related  services.  The  topics 
covered  by  these  contract  provisions  are. 

o  Standard  of  Care 

o  Jobsite  Information  and  Safety 

o  Disposal  of  Contaminated  Material 

o  .Indemnification 
o  Limitation  of  Liability 

o  Client  Insurance 

o  General  Terms  to  Assure  Post-Assignment  Protection 

The  basic  concept  underlying  the  recommended  contract 
provisions  is  fairness  in  allocating  risk  and  benefit  between 
the  client  and  the  engineer  providing  services .  Some  of  the 
factors  evaluated  in  arriving  at  a  fair  position  are: 

o  the  availability  of  risk-shifting  mechanisms  such  as 
insurance 

o  prior  benefit  received  from  the  generation  of  the 
pollutant  or  hazardous  waste 

o  benefit  (such  as  compensation)  for  risk  taken 

o  control  over  the  process  or  project 

o  benefit  to  be  derived  from  the  completed  assignment 

o  capacity  to  absorb  risk 

The  Business  Practice  C-mmittee  believes  that,  in  general, 
the  recommended  contract  pi  /isions  are  equitable  and  fairly 
represent  appropriate  risk  allocation.  However,  it  cannot  be 
too  highly  stressed  that  each  assignment  be  evaluated  on  its 
own  merits  and  the  recommended  language  modified  or  supplement¬ 
ed  by  assignment-specific  terms. 


A  warranty  of  fitness  for  a  particular  purpose 
generally  guarantees  that  a  product  when  used  for  the 
particular  purpose  for  which  it  is  required  and  in  a 
foreseeable  manner  will  produce  the  result  intended 
by  the  user.  This  warranty  is  also  usually  and 
appropriately  confined  to  the  procurement  of  goods. 
Unless  the  engineer  can  control  the  manner  and 
circumstances  in  which  the  product  of  his  services  is 
used,  the  fitness  warranty  is  not  appropriate. 

Very  few  clients  will  object  to  the  engineer's 
forthright  disclaimer  of  such  warranties. 

II.  JOBSITE 

1.0  Site  Data 

The  success  of  an  engineer's  efforts  are  directly 
related  to  his  knowledge  of  the  problem  he  is  engaged 
to  solve.  The  more  complete  and  accurate  his  knowl¬ 
edge,  the  more  certain  and  economic  will  be  his 
solution  to  the  problem. 

Squarely  into  this  equation  falls  the  contaminated 
jobsite  at,  under  and  around  which  the  engineer  is 
attempting  to  repair  damage  of  indeterminate  origin, 
extent  and  potency.  Any  and  all  data,  prior  studies, 
manufacturing  or  waste  disposal  histories,  and 
construction  documents  actually  or  potentially 
informative  as  to  the  actual  conditions  at  the  site 
should  be  given  to  the  engineer.  Every  item  of 
information  withheld  from  the  engineer  increases  the 
risk  that  the  engineer’s  solution  will  be  off  the 
mark.  If  a  client  perceives  a  benefit  to  himself  in 
withholding  information,  it  is  appropriate  that  the 
related  risk  of  an  incorrect  solution  arising  from 
the  lack  of  such  information  be  borne  by  the  client. 

Further,  when  the  engineer  is  given  neither  the  time 
nor  the  funds  to  verify  the  accuracy  of  the  informa¬ 
tion  he  has  been  given,  the  client  ostensibly  has 
received  two  benefits:  a  time  saving  and  a  cost 
saving.  Again,  the  risk  accruing  from  these  savings 
—  the  chance  that  actual  site  conditions  may  vary 
from  the  information  given  —  is  appropriately  left 
in  the  same  hand  that  holds  the  benefit.  The  engi¬ 
neer  should  be  able  to  rely  on  the  accuracy  of  the 
information  he  is  given  without  assuming  a  risk  for 
which  he  receives  no  benefit. 


III.  DISPOSAL  OF  CONTAMINATED  MATERIAL 


Other  than  the  engineer's  willful  or  reckless  disregard  of 
his  obligations  to  the  client,  it  is  difficult  to  justify 
the  engineer's  assumption  of  responsibility  for  contam¬ 
inated  materials  found  on  the  jobsite.  Generally,  the 
engineer  engaged  to  provide  services  to  clean  up  a  site 
had  nothing  to  do  with  the  original  generation,  disposal 
or  storage  of  the  toxic  or  hazardous  materials.  The 
statutory  or  regulatory  obligation  to  clean  up  and  dispose 
of  the  contaminating  material  is  the  owner's.  The  attempt 
to  transfer  these  obligations  to  the  engineer  who,  as 
opposed  to  the  owner,  never  derived  any  benefit  from  the 
original  generation  of  the  contaminants  is  unfair  and 
inequitable . 

The  engineer  should  avoid  agreeing  to  be  responsible  for 
any  part  of  the  contaminated  material  disposal  obligation. 
Once  attached  to  such  obligation,  the  engineer  may  never 
be  able  to  cut  the  cord  and  may  have  bought  liabilities 
far  beyond  any  compensation  he  received  for  his  original 
work.  Very  few  fees  are  sufficient  to  make  whole  a 
Potentially  Responsible  Party  facing  joint  and  several 
liability  for  a  major  cleanup  of  a  disposal  facility. 


IV.  INDEMNIFICATION 

1.0  General 

Indemnification  is  the  making  whole  of  another  person 
for  injury  or  damage  done  to, that  person.  The  making 
whole  usually  takes  the  form  of  paying  money  to  the 
other  person  although  it  could  take  other  forms ,  such 
as  replacing  or  repairing  property. 

1.1  "Indemnification  clauses"  often  contain  obligations 
which  go  beyond  indemnification.  An  agreement  to 
"defend"  the  other  party,  for  instance,  may  require 
the  paying  out  of  money  to  the  other  party's  defense 
attorney  at  a  much  earlier  point  in  time  than  if  the 
clause  had  required  one  to  "indemnify  for  the  cost  of 
defense."  Similarly,  an  agreement  to  indemnify  for 
"damages"  may  not  necessarily  include  an  obligation 
to  pay  the  other  party's  "defense  costs"  or  "attor¬ 
ney's  fees"  unless  those  items  have  been  specifically 
included  in  the  clause. 

1.2  The  agreement  to  indemnify  the  Client  by  the  engineer 
creates  serious  obligations  which  do  not  exist  in  the 
absence  of  such  a  clause.  Probably  the  most  serious 
of  these  are  the  potential  loss  of  the  worker's 
compensation  shield  and  the  extension  of  the  time  for 


2.4  Indenmif ication  by  the  design  professional  for  his 
negligent  acts  and  those  of  parties  for  whom  he  is 
responsible  such  as  employees  and  subconsultants. 

2.5  Indemnification  by  the  design  professional  for  his 
acts  (negligent  and  non-negligent)  ; 

2.6  Indemnification  by  the  design  professional  for  his 
acts  (negligent  and  non-negligent)  and  those  of 
parties  for  whom  he  is  responsible  such  as  employees 
and  subconsultants; 

2.7  Indemnification  for  all  damages  arising  out  of  the 
performance  of  the  work  excepting  that  arising  from 
the  sole  negligence  of  the  client. 

2.8  Indemnification  for  all  damages  arising  out  of  the 
performance  of  the  work. 

3 .0  Assessing  Risk  of  Indemnification  -  All  Assignments 

The  advisability  of  agreeing  to  any  of  the  contractual 

positions  delineated  in  2.0  above  will  depend  on  several 

factors^  primary  among  which  are: 

3 . 1  Insurance  coverage ; 

o  Is  it  in  force  now? 

o  Will  it  be  in  force  when  the  claim  arises? 

o  Does  it  cover  the  indemnification  agreement 

through  either  a  blanket  or  specific  endorsement 
to  the  policy? 

3.2  The  nature  of  the  assignment; 

o  The  tec.hnical  discipline  involved  (structural, 
soils,  electrical,  etc.) 

o  The  type  of  service  (study,  design,  construction 
inspection ,  etc . ) 

3.3  Prior  experience  with  this  type  of  project; 

o  Does  it  have  a  history  of  litigation? 

o  Is  a  reasonable  budget  set  for  the  project? 


o 


No  insurance  coverage  is  available  to  pay  for 
pollution-caused  damage.  With  rare  exceptions, 
all  professional  liability  insurance  policies 
contain  exclusions  which  specifically  deny 
pollution  damage  coverage.  Without  such  cover¬ 
age,  the  design  professional  must  pay,  out  of 
his  own  or  his  firm's  assets,  all  pollution- 
caused  damages  for  which  he  becomes  liable. 

o'  Liability  for  pollution-caused  daunage  may  arise 
without  any  fault  on  the  part  of  the  design 
consultant.  This  is  known  as  strict  liability 
and  may  be  found  against  the  design  professional 
under  statutory  law  or  under  the  conunon  law. 

The  basis  for  such  a  finding  is  that  those  who 
involve  themselves  with  situations  or  substances 
which,  by  their  nature,  are  "ultrahazardous"  or 
pose  abnormal  risk  to  the  public  shall  be  held 
responsible  for  any  injury  or  damage  resulting 
from  such  involvement.  It  may  be  safely  said 
that  each  state  has  different  laws  concerning 
strict  liability.  The  wise  design  professional 
will  acquaint  himself  with  those  laws  before 
taking  on  a  hazardous  waste  assignment  or 
agreeing  to  an  indemnification  clause. 

o  Joint  and  several  liability.  This  is  a  concept 
which  liter? lly  causes  one  responsible  party 
among  many  responsible  parties  to  pay  the  entire 
bill  if  the  other  parties  have  no  assets  or  are 
"judgment-proof . " 

4.3  These  factors  make  it  mandatory  for  the  prudent 

design  professional  to  aggressively  seek  indemnifica¬ 
tion  from  the  client  to  the  maximum  degree  allowed  by 
law  both  for  claims  arising  out  of  the  engineer's 
services  and  for  claims  arising  out  of  the  work  of 
others.  The  indemnification  position  which  should  be 
sought  is:  total  indemnification  of  the  design 
professional  by  the  client  for  all  liabilities  except 
those  arising  out  of  the  willful  or  reckless  disre¬ 
gard  of  his  obligations  under  the  service  agreement. 
The  indemnification  should  include  defense  costs  and, 
if  possible,  the  cost  of  in-house  labor  expended  in 
defending  the  case  even  if  pursuant  to  subpoena. 
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VI .  INSURANCE 

An  agreement  by  a  client  to  indemnify  the  engineer  has 
meaning  only  if  there  are  and  will  be  assets  to  back  up 
the  agreement.  If  the  engineer  is  dealing  with  a  major 
client,  the  assets  may  lie  in  the  physical  property,  cash 
or  other  such  assets  if  the  client  is  a  private  business 
entity  If  the  client  is  a  governmental  entity,  the  asset 
may  be  the  taxing  authority  of  the  government. 

If  the  client  is  of  a  lesser  stature,  careful  attention 
must  be  paid  to  the  current- and  foreseeable  financial 
condition  of  the  client.  Any  question  as  to  the  client's 
capacity  should  be  resolved  from  a  conservative  point  of 
view.  It  is  foolhardy  for  the  engineer  to  risk  his  estab¬ 
lished  business  by  being  a  "nice  guy." 

If  the  client  is  of  marginal  stability  or  has  an  uncertain 
future,  the  prudent  engineer  would  be  well-advised  to 
insist  that  the  indemnification  agreement  be  backed  by 
insurance  of  appropriate  coverage  and  having  sufficient 
dollar  limits  (and  a  deductible  eunount  the  client  is 
capable  of  paying  or,  if  he  is  incapable,  the  engineer  is 
willing  to  pay)  .  The  policies  should  be  written  on  an 
"occurrence"  basis;  i.e.,  if  the  injury  occurs  while  the 
policy  is  in  effect,  coverage  will  be  available  even  if 
the  claim  is  made  after  the  policy  has  expired.  "Claims 
made"  policies  are  extremely  risky  if  the  engineer  doesn't 
have  the  power  to  have  the  policies  renewed  for  a  prudent 
and  reasonable  time  period.  Have  your  professional 
insurance  advisor  evaluate  the  client's  policies  before 
you  accept  any  proof  of  coverage  such  as  a  certificate. 

If  pollution  damage  is  excluded  from  coverage,  the  pol¬ 
icies  are  probably  of  little  value  in  limiting  '^our  risk. 

If  the  marginal  client  refuses  or  is  unable  to  insure  the 
indemnification  agreement,  the  engineer  should  ask  himself 
whether  the  assignment  and  the  attendant  risks  are  really 
worth  talking. 

VII.  GENERAL  TERJIS 

The  terms  of  a  contract  are  of  value  only  if  they  are  in 
effect  when  called  upon  and  if  legally  permissible.  It  is 
most  prudent  to  make  certain  that  the  carefully  negotiated 
provisions  upon  which  the  engineer  is  relying  are  and 
remain  not  only  meaningful  but  superior  to  any  contrary 
terms  that  may  exist  in  other  parts  of  the  contract. 
Accordingly,  it  is  recommended  that  the  three  general 
provisions:  Precedence,  Se^'erability  and  Survival  be 
incorporated  in  all  contracts  employing  the  recommended 
provisions. 
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Februazy  5, 1991 

The  Honorable  Ben  Erdreich 
Chairman,  Subcommittee  on  Policy 
Research  and  Insurance 
Committee  on  Banking,  Finance  and 
Uttan  Affairs 
House  of  Representatives 

Dear  Mr.  Chairman: 

On  August  13, 1990,  you  asked  us  to  testify  on  the  potential  liability  of 
property/casualty  insurers  for  costs  of  cleaning  up  hazardous  waste 
sites.  In  preparing  for  our  testimony  at  the  Subcommittee's  September 
27, 1990,  hearing,'  we  surveyed  the  pollution  claims  experience  of  20  of 
the  nation's  largest  property/casualty  insurers.  These  insurers 
accounted  for  67  percent  of  the  total  general  liability  market  in  1989.* 
During  the  hearing  we  presented  some  preliminary  results  of  this 
survey.  This  report  provides  more  spedflc  information  on  our  survey 
results,  as  you  requested. 


Results  in  Brief 


Of  the  13  responding  insurers  included  in  our  survey,  only  9  provided  us 
with  data  on  the  claims  they  closed  with  payment  in  1989.  These  nine 
respondents  reported  that  they  paid  about  S 106  million,  or  an  average 
of  about  $44,000,  on  the  2,393  claims  they  closed  with  payment  in  1989. 
W>’'le  only  four  of  the  nine  respondents  provided  claim  payment  data 
'  the  5-year  period  from  1985  to  1989,  all  four  experienced  a  sharp 
increase  in  their  average  pollution  payments  during  this  period. 

Responding  insurers  did  not  provide  data  on  the  reserves  they  had  set 
aside  to  cover  pending  (open)  and  future  pollution  claims,  as  our  survey 
requested.  However,  the  large  number  of  open  claims  (about  50,000)  and 
pending  lawsuits  over  insurance  coverage  for  pollution  liability  (about 
2,000)  indicates  that  insurers  may  have  much  more  at  stake  than  their 
past  pollution  daims  experience  would  otherwise  suggest.  Our  survey 
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further  shows  that  in  1989  responding  insurers  spent  about  SI 58  mil¬ 
lion,  or  an  average  of  S  15.8  million  per  insurer,  on  lawsuits  involving 
pollution  coverage  issues  or  claims  against  insureds  by  third  parties.^ 

As  we  stated  in  our  September  1990  testimony,  the  actual  cleanup  costs 
that  insurers  will  ultimately  have  to  defray  will  depend  in  part  on  the 
share  of  the  nation’s  cleanup  effort  for  which  insurers  are  found  liable 
under  lawsuits.  However,  without  a  centralized  source  of  data  on  the 
pollution  claims  experience  of  insurers,  the  magnitude  of  cleanup  costs 
being  absorbed  by  insurers  will  remain  unknown. 


Background 


The  Comprehensive  Environmental  Response,  Compensation,  and  Lia¬ 
bility  Act  (cercla),  more  commonly  known  as  Superfund,  requires  the 
parties  responsible  for  contamination  at  the  nation's  worst  hazardous 
waste  sites  either  to  clean  up  the  sites  themselves  or  reimburse  the  gov¬ 
ernment  for  cleaning  them  up.  The  Environmental  Protection  Agency 
(epa),  which  administers  Superfund,  currently  has  identified  about 
1,200  sites  as  eligible  for  long-term,  permanent  cleanup  under 
Superfund.^  The  parties  liable  for  these  cleanups  include  present  and 
past  owners  or  operators  of  sites,  all  generators  of  hazardous  waste 
found  at  the  site,  and  certain  transporters  of  these  wastes. 

In  interpreting  cercla’s  liability  provisions,  courts  have  consistently 
held  that  Superfund  liability  is  strict  and,  where  the  harm  is  indivisible, 
joint  and  several.  Strict  liability  means  liability  without  fault.  Under  a 
strict  liability  standard,  a  responsible  party  may  be  held  liable  for 
cleanup  costs  regardless  of  the  care  it  has  taken  to  prevent  contamina¬ 
tion.  Under  the  joint  and  several  liability  standard,  one  party  may  be 
held  Uable  for  all  cleanup  costs  even  if  others  contribute  to  the  contam¬ 
ination.  In  theory,  then,  a  single  party  may  be  threatened  with  poten¬ 
tially  large  costs.* 

Given  these  liability  standards  and  the  millions  of  dollars  often  required 
to  clean  up  a  hazardous  waste  site — an  average  of  at  least  S29  million 


*TypiaUy.  fencnl  UabUiiy  msuranoe  policiw  all  for  the  insurer  to  defend  Ute  insured  in  suits 
brou|lit  aiainsi  the  insuied  for  dintsfes  covered  by  the  policy. 

*Sitcs  not  eUfible  for  SuperAmd  cleanup  msy  be  subject  to  cleanup  under  state  programs. 

*Joint  and  several  Uabilliy  applies  in  most  casea  because  wastes  have  been  comminfled.  But  where 
the  ham  is  fi\‘)sible  and  a  reasonable  basis  easts  for  spporOoninc  costs,  the  responstble  party  wdl 
be  held  ttable  only  for  the  portion  of  the  harm  that  it  caused. 
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for  a  single  Superfund  sice,  according  to  epa  estimates — responsibU 
ties  are  looking  to  their  insurers  Co  pay  for  sice  cleanups. 

Before  the  1970s,  insurers  provided  coverage  for  a  broad  range  of  i 
mercial  liability  resulting  from  acddencal  personal  ii\jury  or  propei 
damage — which  might  have  included  pollution  inddencs — under  o 
prehensive  general  liability  polides.  But  as  their  awareness  of  the  1 
dal  liabilities  assodated  with  pollution  inddencs  increased,  insurer 
began  in  the  late  1960s  to  revise,  rede^ne,  and  limit  policy  languag 
might  apply  to  pollution  damages.  For  example,  a  “pollution  exdur 
dause  was  added  to  the  standard  comprehensive  general  liability  { 
to  specify  that  the  policy  covered  only  sudden  and  acddencal  poilu 
inddencs. 


During  the  1970s,  insurers  further  revised  their  polides  to  better  c 
their  financial  responsibility  for  pollution  inddencs.  For  example,  i 
insurers  developed  entirely  separate  environmental  impairment  lit 
polides  specifically  to  cover  pollution  risks.  By  the  mid*1980s^o 
most  insurers  had  ceased  to  offer  new  insurance  polides  cove^A; 
tion-rela^  damages. 


Insurers  withdrew  from  the  pollution  market  for  several  reasons.  1 
lily,  they  contended  chat  environmental  legislation,  as  well  as  rece 
trends  in  common  law  and  court  interpretations  of  environmental ' 
had  broadened  their  liability  for  pollution  coverage  beyond  what  r 
been  intended  under  past  polides.  They  maintained  that  this  incre. 
liability  left  them  exposed  potentially  to  enormous  payments  for  c 
presented  under  these  past  polides. 


While  insurers  have  acted  to  limit  pollution  coverage,  disputes  ha^ 
arisen  over  the  years  between  insurers  and  their  policyholders  ovc 
extent  to  which  their  polides  provided  pollution  coverage.  In  a  191 
report,  we  reviewed  court  cases  involving  these  coverage  disputes. 
These  disputes  focused  on  key  contract  issues,  such  as  whether  an 
insurance  contract's  pollution  exdusion  dause  applies  to  the  insur 
release  and  whether  pollution  deanup  costs  are  covered  damages  < 
the  policy.  At  that  time,  we  reported  that  the  resulting  court  decisi 
varied,  sometimes  favoring  the  insurer  and  sometimes  favoring  th- 
insured,  with  no  trends  emer^^g.  In  our  September  1990  testimon 
stated  that  the  extent  of  insurers’  obligations  to  pay  responsible  p: 
deanup  costs  remained  undefmed. 


*Hiardoui  Wme  hwa  Sutroundlrui  Insunnct  .AviiUbUitv  fGAO/RCn>.S8-2.  Oct.  16. 19 
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Tr\«;iir<ar<5’  Pollntinn  respondents  i-’.iat  provided  daim  payment  data  for  1989 

cib  r  uuuLiUii  reported  that  they  paid  about  $106  million,  or  an  average  of  about 

Clsiins  Exp6n€nC6  $44,000,  on  the  2,393  pollution  daims  that  they  dosed  with  payment 

during  that  year.  While  our  survey  sought  daim  pa3Tnent  data  for  the  5- 
year  period  from  1985  to  1989,  only  four  insurers  responded  with  infor¬ 
mation  for  this  entire  period.  As  shown  in  table  1,  the  average  pollution 
daim  payments  for  these  four  insurers  as  a  group  more  than  quadrupled 
between  1983  and  1989.  The  number  of  pollution  daims  that  ^e  four 
dosed  with  payment  also  more  than  quadrupled  during  this  period.  Indi¬ 
vidually,  each  insurer  experienced  a  sharp  increase  in  average  pollution 
daim  payments  during  this  period,  with  average  pajrments  for  1989 
ranging  from  three  to  eight  times  higher  than  average  payments  for 
1985.*  The  experience  of  these  insurers,  however,  does  not  necessarily 
reflect  other  insurers'  daims  experience  or  pollution  liability  exposure. 


Table  1:  Claim  Payments  for  Pour 
Insurers  (1985-39) 


Claim  oavments* 

Y«ar 

Number  of  claims 
closed  with  payment 

Total 

(in  millions) 

Average 
per  claim 

1985 

176 

S2.7 

S15.600 

1986 

265 

5.2 

19.500 

1987 

241 

5.6 

23.400 

1988 

426 

25.7 

60.300 

1989 

786 

51.4 

65.400 

*Toiai  Claim  payments  are  rounaeO  to  me  nearest  hunoreo-tnousano.  wnereas  average  daim  payments 
are  rounoee  to  me  nearest  hunpreo. 


The  number  of  open  daims  and  lawsuits  in  which  insurers  are  involved 
indicates  that  insurers  potentially  have  much  more  at  stake  than  even 
their  past  daim  payment  experience  would  suggest.  The  13  responding 
insurers  reported  that  they  had  49.947  pollution  daims  open  at  the  time 
of  our  survey,  not  all  of  which  will  necessarily  be  dosed  with  payment. 
Also,  these  13  insurers  reported  that  they  were  engaged  in  1,962  law- 
sxiits  with  insureds  over  pollution  coverage  issues.  According  to  10  of 
these  responding  insurers,  these  lawsuits  involved  about  6,000  haz¬ 
ardous  waste  sites.  However,  the  number  of  lawsuits  and  affected  sites 
is  no  doubt  inflated  because  such  suits  can  and  do  involve  multiple 
insurers  for  the  same  site. 


Insurers  also  reported  that  they  had  incurred  millions  of  dollars  in  legal 
costs  in  pursuing  these  lawsuits  and  in  defending  insureds  against  third- 


'Thtse  four  tnsumsiccoumtd  for  about  11  percem  of  the  premiums  wrmen  for  gencnl  liability 
insunneo  in  1989. 
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party  claims.  In  1989,  according  to  our  survey.  10  responding  insurers 
spent  about  S 158  million,  or  an  average  of  Slo.8  million  per  insurer,  on 
lawsuits  over  pollution  coverage  issues  or  involving  the  defense  of 
insureds  against  third-party  pollution  claims.' 

While  our  survey  also  sought  information  on  the  reserves  insurers  had 
set  aside  to  cover  both  open  and  expected  future  claims,  none  of  the  13 
responding  insurers  provided  this  information.  An  attorney  representing 
seven  of  the  respondents  stated  that  these  insurers  did  not  believe  that 
their  policies  provide  coverage  for  Superfund  cleanups  or  for  many 
other  environmental  claims.  This  attorney  also  stated  that  any  reserves 
these  companies  may  have  established  reflect  a  variety  of  management 
policies  and  perceptions  and  are  of  no  general  significance  to  pollution 
claims. 


No  Pentralized  Record  Cleaning  up  this  nations  hazardous  waste  sites  ^vill  cost  billions,  or  pos- 
^  hundreds  of  billions,  of  dollars,  according  to  estimates  by  insurers, 

^  of  Pollution  Claiin  federal  agencies,  and  others.  How  much  of  these  cleanup  costs  insurers 

*3.ymentS  Exists  ^  ultimately  have  to  absorb  will  depend,  as  we  stated  in  our  Sep¬ 

tember  1990  testimony,  oft  (1)  the  size  of  the  nation's  cleanup  effort.  (2) 
the  share  of  this  effort  that  responsible  parties  will  fund,  and  (3)  the 
share  of  this  effort  for  which  insurers  are  found  liable  under  coverage 
lawsuits.  However,  without  a  centralized  source  of  data  on  the  pollution 
claims  experience  of  insurers,  the  magnitude  of  cleanup  costs  being 
absorbed  by  insurers  will  remain  unknown. 

W'e  first  noted  the  absence  of  a  centralized,  comprehensive  data  source 
on  pollution  claim  payments  in  our  1987  report  to  the  Congress  entitled 
Hazardous  Waste:  Issues  Surrounding  Insurance  Availability  (gao/ 
RCEM8-2,  Oct.  16, 1987).  In  that  report  we  suggested  that  the  Congress 
consider  requiring  insurers  or  responsible  parties,  as  appropriate,  to 
report  to  epa  the  amounts  of  pollution  claim  payments  made  to  cover 
cleanups  and  other  expenses  relating  to  these  claims. 

In  our  September  1990  testimony,  we  noted  chat  centralized  information 
on  the  pollution  claims  experience  of  insurers  is  still  not  available.  We 
therefore  reiterated  our  1987  suggestion  that  this  information  be  col- 
I  lected  to  aid  congressional  policy-making  in  this  area. 


*Suinc  of  Che  legal  cosa  for  defending  insureds  tnay  have  been  included  in  the  S44.000  average  poUu> 
don  cUim  payment  that  responding  insuien  made  on  che  daims  thej’  dosed  with  payment  in  1989. 
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Conclusions 


Average  claim  payments  for  some  survey  respondents  increased  sharply 
between  1985  and  1989.  Also,  the  large  number  of  open  claims  and  law¬ 
suits  involving  pollution  coverage  issues  suggests  that  responding 
insurers  could  be  faced  with  substantial  claim  payments  in  the  future. 
The  millions  of  dollars  that  responding  insurers  spent  in  1989  on  these 
lawsuits  and  on  the  defense  of  insureds  is  further  evidence  of  the  magni¬ 
tude  of  the  pollution  claim  problem  insurers  could  face. 

Unfortunately,  no  centralized,  comprehensive  data  on  the  pollution 
claims  experience  of  insurers  are  available.  For  this  reason,  we  sug¬ 
gested  in  both  our  October  1987  repon  and  our  September  1990  testi¬ 
mony  that,  to  remedy  this  problem,  the  Congress  may  want  to  require 
insurers  or  responsible  parties  to  report  the  amount  of  their  pollution 
claim  payments  to  a  central  source. 


Our  survey  was  conducted  during  September  and  October  1990  in  accor¬ 
dance  with  generally  accepted  government  auditing  standards. 
Appendix  I  contains  information  on  our  survey  objectives,  scope,  and 
methodology. 


As  arranged  with  your  office,  copies  of  this  repon  are  being  sent  to 
appropriate  congressional  committees;  the  Administrator,  epa;  the 
Direnor,  Office  of  Management  and  Budget;  and  other  interested 
panies. 


Major  contributors  to  this  report  are  listed  in  appendix  H.  Please  contact 
me  at  (202)  275-6111  if  you  have  any  questions. 


Sincerely  yours. 


Director,  Environmental  Protection 
Issues 


) 
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Objectives,  Scope,  and  Methodology 


Our  survey  of  insurers  was  designed  to  obtain  data  on  (1)  the  pollution 
claims  that  insurers  dosed  with  payment  from  1985  to  1989  on  their 
comprehensive  general  liability  and  environmental  insurance  liability 
policies,  (2)  open  daims,  (3)  available  reserves  for  open  and  future 
daims,  (4)  lawsuits  involving  pollution  coverage  issues,  and  (5)  legal 
fees  resulting  from  these  suits  and  suits  involving  the  defense  of 
insureds  against  third  party  claims.  Our  survey  was  initiated  in 
response  to  a  request  from  the  Chairman  of  the  Subcommittee  on  Policy 
Research  and  Insurance,  House  Committee  on  Banking,  Finance  and 
Urban  Affairs,  to  testify  on  the  potential  liability  of  property /casualty 
insurers  for  costs  of  cleaning  up  hazardous  waste  sites. 


We  selected  the  20  property /casualty  insurers  for  our  survey  on  the 
basis  of  the  dollar  amount  of  direct  premiums  they  wrote  for  general 
liability  insurance  in  1989,  as  reported  by  A.M.  Best  Company.'  We  lim¬ 
ited  our  review  to  general  liability  (other  liability)  insurance  because 
most  pollution  coverage  comes  under  this  category.  Also,  we  limited  our 
survey  to  the  20  largest  insurers  in  hopes  of  completing  this  limited 
survey  in  time  to  include  its  results  in  our  testimony. 


In  all,  we  received  responses  from  14  insurers,  or  a  70  percent  response 
rate.  However,  we  did  not  indude  one  insurer's  response  in  our  survey 
results  because  this  insurer  pronded  estimated  rather  than  actual  claim 
payments.  The  13  responding  insurers  induded  in  our  survey  results 
accounted  for  about  49  percent  of  the  total  general  liability  insurance 
premiums  uTiuen  in  1989.  Only  4  of  the  13  insurers  provided  daim  pay¬ 
ment  data  for  the  full  5-year  period.  We  could  not  verify  survey 
responses  because  insurers  consider  their  daim  files  to  be  confidential. 
Furthermore,  given  the  number  of  insurers  surveyed  and  the  number  of 
responses  received,  our  survey  results  do  not  provide  a  statiscical  basis 
for  making  projections. 


Our  survey  was  conducted  during  September  and  October  1990  in  accor¬ 
dance  with  generally  accepted  government  auditing  standards.  Partici¬ 
pation  in  our  survey  was  voluntary  since  we  do  not  have  authority  to 
require  the  insurers  to  respond.  To  encourage  a  good  response  rate,  we 
extended  a  formal  pledge  of  confidentiality  to  the  insurers,  promising 
that  we  would  report  only  summaries  of  aggregate  data. 


t 


A.^1.  Best  evaluates  and  rates  insurance  induscr^'  rmancial  performance. 
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KcSOlirCcS,  Laurence  J.  Dyckman,  Assistant  Director 
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Economic 
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Washington,  D.C. 
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Need  for  Risk  Sharing  in 
DOO  Environmeniai  Restoration  Contracts 

Eavironmemal  restoration  firms  seeking  to  participate  in  the  cleanup  of  DOD’s 
hazardous  waste  sites  today  face  a  difficult  decision:  either  decline  to  participate  in 
DOD’s  restoration  programs  or  effectively  "bet  the  company"  on  ±e  risk  of  potential 
liability  stemming  from  each  contract  awarded  to  them.  Since  the  vast  majority  of  the 
hazardous  wastes  are  underground,  the  extent  and  nature  of  the  contamination  at  ±ese 
sites  cannot  be  fully  determined  in  advance.  In  any  event,  current  technology  allows  at 
best  an  imperfea  understanding  of  the  behavior  and  spread  of  contaminants  in  a 
subsurface  environmenL  Accordingly,  even  the  most  conscientious  professionals,  using 
the  most  sophisticated  technology  available,  cannot  ensure  their  cleanup  efforts  will  not 
have  unintended  consequences.  As  a  result,  there  is  a  substantial  risk  of  third-party 
claims  against  the  restoration  contraaor  arising  at  some  later  date,  perhaps  many  years 
after  the  remediation  work  is  completed. 

In  other  engineering  or  construction  endeavors,  the  risk  of  future  third-party 
liabilities  is  managed  by  purchase  of  liabflity  insurance  in  an  amount  felt  to  be  suffident 
to  cover  the  likely  liability  risk,  and  incorporating  a  deductible  chosen  by  the  insured  to 
best  fit  its  particular  needs  and  financial  circumstances.  In  the  hazardous  waste  field, 
however,  liability  instirance  is  not  available  to  fulfill  its  normal  risk  management  role. 

To  ±e  extent  liability  insurance  is  available  at  all,  it  is  on  a  "daims  made"  basis, 
extremely  expensive,  limited  in  amount,  and  subjea  to  other  onerous  policy  terms.  As  a 
result,  if  restoration  firms  cannot  obtain  reasonable  limitations  on  their  potential  liability 
risks  from  their  clients  (as  is  the  case  on  DOD  contracts  today),  they  are  effectively 
operating  without  any  risk  managment  mechanism,  and  betting  the  firm’s  assets  on  each 
restoration  project. 

The  irony  of  the  dilemma  fadng  restoration  firms  is  in  the  fact  that  they  are  in  no 
way  responsible  themselves  for  the  existing  contaminated  sites.  Restoration  firms  arrive 
after  the  damage  is  done,  and  their  efforts  improve,  rather  than  threaten,  public  health 
and  safety.  Nonetheless,  the  combination  of  stria  liability  theories,  joint  and  several 
liability,  and  likely  Government  immunity  from  most  claims  subjea  them  to  liability  from 
which  the  Government,  who  is  the  owner  and  operator  of  the  sites  and  was  generator  of 
the  wastes,  is  immune.  This  liability  exposure  has  led  a  number  of  contraaors  to  either 
forego  partidpation  in  DOD  restoration  procurements  entirely,  or  at  least  to  be 
extremely  selective  in  partidpating  in  this  markeL  Ultimately,  this  simation  will 
jeopardize  the  effident,  cost-effective  progress  of  DOD's  deanup  programs. 

Strict  Liability 

Many  of  the  bases  under  which  a  restoration  firm  can  be  found  liable  for  events 
relating  to  a  waste  cleanup  are  premised  on  one  form  or  another  of  stria  liability, 
meaning  liability  without  any  fault  or  negligence  on  the  part  of  the  restoration  fim 
Under  state  common  law,  a  person  who  engages  in  abnormally  dangerous  activities  is 


liable  in  ton  for  damages  resulting  from  that  activity,  regardless  of  whether  he  or  she 
aaed  negligently.  In  recent  years,  several  coun  decisions  have  imposed  strict  liability  on 
owners  of  hazardous  waste  disposal  sites,  as  well  as  on  generators  and  transponers  of 
hazardous  wastes,  on  ±e  ground  that  these  activities  are  abnormally  dangerous.  Under 
the  same  theory,  restoration  firms  could  be  held  strictly  liable  for  damages  resulting  from 
their  restoration  activities,  even  if  the  activities  are  conduaed  with  the  utmost  care.  Two 
other  common  law  theories  frequently  used  in  toxic  ton  cases,  trespass  and  nuisance, 
also  require  no  finding  of  any  fault  on  the  pan  of  ±e  defendant  to  impose  liability. 
Several  courts  have  found  that  whenever  hazardous  wastes  have  been  deposited  on  the 
claimant's  property,  whe±er  ±ey  traveled  on  the  surface,  through  subsurface  aquifers,  or 
through  the  air,  the  party  whose  actions  caused  the  deposit  is  liable  for  trespass. 

Similarly,  in  nuisance  cases  the  focus  is  generally  on  the  harm  to  the  injured  party,  and 
not  on  the  conduct  of  the  defendant 

In  the  statutory  arena,  CERCLA  and  the  various  state  hazardous  waste  statutes 
based  on  CERCL.A.  typically  impose  strict  liability  on  any  firm  falling  within  the  defined 
classes  of  liable  parties,  such  as  an  "operator"  or  one  who  "arranged  for"  the  transpon  or 
disposal  of  hazardous  wastes.  As  a  result  restoration  firms  performing  a  site  cleanup 
may  become  stricJy  liable  under  CERCLA  without  being  negligent  in  their  activities  in 
any  way. 

Joint  and  Several  Liability 

The  doctrine  of  joint  and  several  liability  applies  to  most  of  the  legal  theories 
potentially  applicable  to  DOD  environmental  restoration  contractors.  CERCLA  and 
RCRA  both  provide  for  joint  and  several  liability,  and  joint  and  several  liability  is  also 
the  general  rule  under  the  various  State  ton  law  theories.  Under  joint  and  several 
liability,  one  financially  viable  defendant  is  potentially  responsible  for  paying  all  of  the 
assessed  damages,  even  if  other  defendants  are  also  responsible  in  pan  (even  for  the 
most  pan)  for  causing  the  damage.  The  likelihood  of  being  liable  for  ±e  entirety  of  the 
damages  is  greatly  increased  in  a  situation  where  the  primary'  co-defendant,  who 
generated  the  wastes  and  owns  and  operates  the  site,  enjoys  sovreign  immunity  from 
third  party  claims.  Tnis  is  precisely  the  typical  case  presented  by  a  DOD  restoration  site. 

When  sued  by  a  third  party  injured  by  a  release  or  threatened  release  from  a 
restoration  site,  DOD  will  in  the  great  majority  of  cases  be  able  to  invoke  ±e 
"discreaonary  function"  e.xempdon  from  the  Federal  Ton  Claims  Act  (which  waives  the 
Government's  sovereign  immunity  to  a  limited  extent),  and  thus  remain  immune  from 
suiL  As  a  result,  even  if  DOD  were  ultimaiely  judged  to  be  909b  liable  and  the 
restoration  firm  only  109b  liable,  the  restoration  firm  would,  under  joint  and  several 
liability,  be  required  to  pay  the  entire  judgmenu  In  a  comparable  situation  in  the  private 
seaor,  by  contrast,  the  restoration  firm  would  be  able  to  obtain  contribution  from  other 
financally  viable  defendants  (such  as  the  waste  generators  and  the  former  and  current 
site  owners  and  operators),  and  thus  bear  only  its  fair  share  of  the  damages. 
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Standard  of  Care 

The  performance  of  environmental  remediation  services  involves  skill,  discretion, 
and  judgment.  Professionals  in  this  field  regularly  utilize  inherently  incomplete 
information  to  select  relatively  new  technologies  and  techniques,  in  order  to  achieve  cost 
effective  site  remediation.  The  legally  applicable  standard  of  care  for  these  activities 
requires  that  they  be  performed  in  accordance  with  generally  accepted  practices  as 
applied  by  professionals  of  similar  expertise  in  the  area  Condua  falling  below  this 
standard  constitutes  negligence. 

Although  this  standard  of  care  may  be  sufficiently  defined  in  other  areas,  it  is 
unacceptably  vague  in  its  application  to  environmental  restoration  activities.  Widely 
accepted  industry  standards  have  barely  begun  to  evolve.  Substantial  uncertainties 
remain  in  predicting  the  effectiveness  and  potential  unintended  consequences  in  many  of 
the  emerging  technologies  available  for  environmental  remediation.  Such  faaors 
preclude  a  restoration  firm  from  knowmg  in  advance  what  might  later  be  judged  as 
negligence.  Moreover,  as  new  technologies  emerge,  restoration  firms  can  later  be 
second-guessed  by  judges  or  juries  on  issues  such  as  determining  the  point  at  which  a 
new  technology  becomes  the  relevant  "state  of  the  an"  (such  that  use  of  older  techniques 
falls  below  acceptable  practice),  or  whether  use  of  the  new  technology  represents  unduly 
rash  experimentation. 

Finally,  because  of  the  long  latency  period  for  many  injuries  caused  by  e.xposure 
to  hazardous  substances,  the  condua  of  restoration  firms  is  Hkely  to  be  judicaly 
e.xaiiuned  only  long  after  the  fao.  In  such  situations  it  is  extremely  difficult  to  evaluate 
past  actions  without  regard  to  all  that  has  become  known  in  the  years  since  the  actions 
were  taken.  This  "20-20  hindsight"  problem  is  of  great  significance  in  a  rapidly  changing 
and  developing  technical  area  such  as  the  hazardous  waste  field. 

Lack  of  Available  Insurance  -  Bisk  Sharing 

Apan  from  the  hazardous  waste  field,  engineering  and  construction  firms  are 
generally  proteaed  from  large  third  party  claims  by  adequate  insurance,  subjea  to  a 
deductible  level  largely  of  their  choosing.  Such  firms  nevertheless  still  have  strong 
incentives  to  avoid  negligent  condua.  They  remain  directly  liable  for  the  deductible,  and 
know  full  well  that  claims  against  them  may  well  lead  to  policy  cancellation,  or  at  a 
minimum,  substantially  higher  premiums  (in  addition  to  faaors  such  as  damage  to 
reputation  in  the  industry).  It  does  not  require  an  ever-present  threat  to  the  firm’s  very 
e.xistence  to  assure  that  the  firm  will  utilize  every  effon  to  use  ±e  highest  degree  of  care 
in  performing  its  work. 

In  the  hazardous  waste  field,  where  insurance  is  either  wholly  inadequate  or 
unavailable,  the  concept  of  risk  sharing  involves  leaving  the  restoration  firm  with 
sufficient  risk  to  assure  that  care  will  be  used  in  performing  the  work,  while  relieving  the 
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risk  of  larger  liabilities  that  would  cripple  or  destroy  the  restoration  firm.  Accordingly, 
the  restoration  firm  should  be  fully  protected  from  liability  imposed  without  fault,  since 
by  definition  the  restoration  firm  cannot  avoid  such  liability  by  the  use  of  greater  care. 

With  regard  to  negligence,  the  restoration  firm  would  remain  e.xposed  to  liability 
up  to  a  reasonable  deducrible  amount,  with  ±e  deductible  being  significant  enough  to 
assure  the  firm’s  concern  and  care  to  perform  the  work  to  the  best  of  its  ability.  A 
reasonable  deducdble  could  thus  appropriately  be  based  upon  the  fee  or  anticipated 
profit  under  the  contract,  which  would  equitably  relate  the  restoration  firm’s  liability 
exposure  to  the  benefit  it  receives  for  undertaking  the  contract.  Such  a  deductfole  level 
should  permit  maximum  participation  in  DOD's  restoration  programs,  yet  still  ensure  a 
sufficient  incentive  to  perform  at  the  highest  level.  To  the  extent  the  restoration  firm 
incurred  liability  as  a  result  of  willful  conduct  on  its  part,  that  liability  would  properly 
remain  solely  with  the  restoration  firm. 

Risk  Sharing  for  Subcontractors  and  Sureties 

By  stamte  (the  Miller  Act),  DOD  is  required  to  obtain  performance  and  payment 
bonds  from  qualified  sureties  for  construcrion  work  performed  as  pan  of  DOD' 
environmental  resoration  programs.  Since  sureties  view  themselves  as  potentially  liable 
to  the  same  extent  as  their  principles,  they  have  been  understandably  reluctant  to 
provide  such  bonds  to  date.  Accordingly,  any  risk  sharing  program  implemented  by 
DOD  needs  to  extend  its  application  to  the  performance  and  payment  bond  sureties 
involved.  Otherwise,  lack  of  bonding  availability  will  continue  to  restrict  participation  in 
the  DOD  restoration  market. 

Similarly,  the  benefits  of  any  DOD  risk  sharing  program  must  be  extended  to 
subcontraaors  on  restoration  projects.  Subcontractors  are  exposed  to  liabilities  similar 
to  those  of  prime  concracors.  Many  DOD  restoration  contracts  as  currently  being 
structured  contemplate  a  large  percentage  of  the  restoration  work  acmally  being 
accomplished  through  subcontraaors.  Accordingly,  a  risk  sharing  program  that  does  not 
e.xtend  to  subcontraaors  would  fail  to  obtain  the  intended  benefit  to  DOD. 

Deductible  Time  Limit 

While  conceivably  a  claim  against  a  restoration  firm  could  be  assened  a  very  long 
time  after  the  site  work  was  completed  (exposure  estimates  extend  up  to  at  least  50 
years,  corresponding  to  a  full  generation),  it  does  not  follow  that  ±e  restoration  firm 
needs  to  remain  exposed  to  liability  for  such  a  duration  to  assure  that  it  utilizes 
maximum  care  in  performing  its  work. 

Moreover,  what  insurance  is  available  to  cover  the  deductible  amount  of  liability 
not  covered  by  a  risk  sharing  program  is  on  a  "claims  made"  basis.  To  obtain  continuing 
insurance  coverage,  the  restoration  firm  would  have  to  keep  purchasing  a  new  "claims 
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made"  policy  covering  that  site  every  year,  for  many,  many  years  after  the  work  was 
completed  (although  such  continuing  policies  covering  such  "long  tail"  liabilities  are  not 
even  sold  at  present).  As  a  result,  the  deductible  amount  associated  with  any  DOD  risk 
sharing  program  should  terminate  at  some  reasonable  period  following  completion  of  the 
work.  As  three  years  of  continuing  coverage  for  a  completed  site  is  the  best  known  to  be 
available  in  the  insurance  market,  a  three  year  limit  would  be  appropriate. 

Definition  of  Uruisuaify  Hazardous 

Public  Law  85-804  provides  authority  to  establish  an  appropriate  risk  sharing 
program  for  DOD  environmental  restoration  contractors,  in  that  it  allows  DOD  to 
indemnify  contractors  engaged  in  activities  giving  rise  to  "unusually  hazardous  or  nuclear" 
risks.  DOD  has  provided  indemnificarion  in  the  past  under  Pi.  85-804  to  contraaors 
operating  many  GOCO  sites  such  as  Army  ammunition  plants,  etc.  Many  of  these  same 
sites  are  now  slated  for  major  environmental  restoration  efforts.  Qeaning  up  the  wastes 
generated  by  unusually  hazardous  operations  involves  many  of  the  same  unusually 
hazardous  risks. 

Similarly,  cleaning  up  many  other  DOD  sites  involves  extremely  toxic  or 
hazardous  substances,  typically  in  undetermined  concentrations,  exposure  to  which  poses 
a  serious  risk  to  human  health.  In  this  regard,  the  risk  to  the  public  and  the  restoration 
contractor  is  not  related  to  the  dollar  value  of  the  DOD  restoration  contract.  Wherever 
±ere  is  a  serious  risk  to  the  public  in  the  event  of  a  release  of  the  hazardous  substances 
involved,  whether  because  of  the  nature  of  the  substances  involved,  their  concentration, 
or  the  proximity  of  large  numbers  of  people  who  could  be  adversely  affected  by  them, 
the  restoration  contraaor  is  exposed  to  unusually  hazardous  risks  that  should  fall  within 
the  scope  of  a  risk  sharing  program  premised  on  PJL  85-804. 

■Conclusion 

From  the  standpoint  of  being  able  to  fiilly  understand  the  liability  risks  involved, 
the  environmental  restoration  field  still  presents  far  more  questions  than  answers. 

Largely  because  of  this,  insurance  provider  have  been  understandably  unwilling  to  offer 
adequate,  reasonably  priced  insurance  coverage  for  restoration  firms.  Given  the  legal 
principles  of  strict  liability,  joint  and  several  liability,  uncertain  negligence  standards,  and 
DOD’s  sovreign  immunity  from  suit,  restoration  fiim  are  exposed  to  unusual  risks  of 
inoirring  large  liabilities  as  a  result  of  undertaking  DOD  restoration  contracts.  Imposing 
these  risks  on  restoration  firms  is  inappropriate  because  the  restoration  firms  are  simply 
trying  to  provide  the  solution,  and  were  not  pan  of  creating  the  problem.  In  order  to 
assure  DOD  access  to  the  largest  number  of  finandally  strong,  highest  quality  firms  to 
perform  its  restoration  activities,  DOD  needs  to  institute  an  equitable  risk  sharing 
program  that  relieves  this  inequity,  but  still  leaves  restoration  firms  with  sufficient 
incentive  to  perform  at  the  hipest  level 
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SSGAfiOIEG  EASAEDOUS  WASTE  RSMEDZATIOH  COHTEACTS 

Andrew  D.  Kess 
Morgan,  Levis  £  BocJclus 
Washingizon,  D.C. 


A  number  of  ctirrently  pending  or  recently  decided  cases 
raise  issues  of  major  significance  to  both  environmental 
restoration  firms  and  their  clients.  While  the  law  in  this  area 
is  still  developing,  these  cases  promise  to  provide  stibstantial 
guid2mce  to  all  participants  in  the  environmental  restoration 
market. 

FIRST-PARTY  LIABILITY 

1.  IT  Com.  V.  Motco  Site  Trust  Fund.  Mo.  H-91-3532, 
(S.D.  Tex.  pending).  The  Response  Action  Contractor  (RAC)  for  a 
remediation  involving  on-site  incineration  claims  $56  million  on 
breach  of  contract/quantum  meruit  theories  for  alleged  extensive 
delays,  changes  to  work  scope  and  conditions  differing  from  those 
represented  in  the  contract.  The  contract  breaches  are  alleged 
to  be  so  extensive  as  to  constitute  material  breach/ frustration 
of  the  contract,  entitling  the  RAC  to  terminate  the  contract. 

The  Trust  Fund  (an  entity  representing  the  Potentially 
Responsible  Parties  (PRPs) )  claims  that  the  RAC  was  performing 
incompetently  and  breached  the  contract  by  walking  off  the 
project. 


2.  Weston  Services.  Inc,  v.  Halliburton  WITS 
Environmental  Com.  .  No.  91-1133,  (E.D.  Pa.  pending).  An  EPA 
ARCS  contractor  awarded  a  Remedi2Ll  Action  (RA)  subcontract 
involving  tank  removal  and  offsite  incineration  of  tank  contents. 
A  dispute  arose  concerning  an  alleged  differing  site  condition. 
The  RA  sTibcontractor  was  terminated  for  default  on  the  grounds 
that  it  failed  to  proceed  with  the  work  in  the  eUbsence  of  an 
agreement  resolving  the  differing  site  condition  dispute  in  its 
favor.  The  RA  subcontractor  contends  that  it  was  not  in  default 
because  its  continued  performance  was  made  impossible  by  the  ARCS 
contractor. 


>-PARTY  LIABILITY/CSRCLA  LIABILITY 


3.  Atlantic  Richfield  Co.  v..  Qaas.  No.  C7-90-75-5U- 
PGH,  (D.  Mont,  pending) .  The  lead  PRP  at  the  Montana  Pole  and 
Treating  Plant  Superfiind  site  initiated  a  contribution  action 
against  other  PRPs,  and  also  against  two  RACs,  seeking  to  shift 
to  these  defendants  a  portion  of  the  total  liability  for  site 
remediation  costs  and  natural  resource  damages  under  CERCLA. 
WorJcing  under  EPA  contracts,  the  RACs  allegedly  designed, 
installed  and  operated  an  oil/vater  separation  system  at  the  site 
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intended  to  remove  oil  contaminated  with  PCP  from  the 
groundwater.  The  RACs  are  alleged  to  have  been  negligent  or 
grossly  negligent  in  their  efforts,  in  that  the  system  alleged 
further  spread  the  PCP  contamination.  Alternatively,  the  RACs 
allegedly  became  "operators"  of  a  CERCLA  "facility"  (the 
oil/water  separation  system)  at  the  site  themselves,  and  thereby 
became  directly  liable  under  CERCLA  Section  107. 

4.  Dunes  v.  Houston  Lighting  &  Power  Co. .  No.  C-90- 
330,  (S.D.  Tex.  pending).  Residents  emd  property  owners  adjacent 
to  a  State  Superfund  site  in  Corpus  Christi  sued  a  number  of 
parties  that  allegedly  disposed  of  lead-II  or  PCB-containing 
substances  at  the  site.  One  RAC  that  developed  and  implemented  a 
States  approved  clostire  plan  for  the  site  was  also  n2uned  as  a 
defendant.  Zt  is  alleged  that  the  closure  plem  as  implemented 
allowed  lead  to  migrate  onto  the  adjacent  properties.  The 
specific  claims  against  the  RAC  include  negligence,  nuisemce  and 
trespass,  as  well  as  a  claim  that  the  RAC  "arranged  for 
transportation  of  lead,"  a  hazardous  substance,  and  so  is 
directly  lieible  under  CERCLA  Section  107. 

5.  Fowler  v.  Union  Carbide  Corn. .  No.  15,477,  (76th 
Dist.  Tex.  pending) .  Present  or  former  workers  (zmd  their 
spouses  or  survivors)  at  the  Lone  Star  Steel  Co.  plant  (1,786 
plaintiffs  in  all)  brought  this  action  against  a  large  variety  of 
defendzmts  (405  in  total)  who  allegedly  sold  products  or  services 
to  the  Lone  Star  Steel  plant*  The  combined  actions  of  the 
defendants  are  alleged  to  have  created  a  "toxic  mushroom  cloud" 
or  "chemical  fog"  of  pollution  enveloping  the  plauit,  amd 
eventually  causing  the  workers  to  become  ill  with  a  variety  of 
diseases.  The  services  provided  by  a  number  of  the  defendamts 
are  more  or  less  similar  to  services  that  might  be  provided  by  a 
RAC,  although  no  defendant  is  specifically  alleged  to  be  a  RAC. 
Theories  of  recovery  include  negligence,  strict  product 
Utility,  misrepresentation,  breach  of  waurranty,  private 
nuisance,  conspiracy  and  fraud,  and  other  intentional  torts. 

6.  Crawford  v._Nat*l  Lead  Co..  784  F.Supp.  439  (S.D. 
Ohio  1989)  .  Residents  in  the  vicinity  of  the  Femald  Materials 
Production  Center  (operated  by  DOE)  sued  DOE's  Mamagement  and 
Opentions  (MSO)  contractor  for  damages  due  to  release  of 
radioactive  amd  other  harmful  materials.  Damages  claimed 
included  emotional  distress  and  diminished  property  values.  Six 
theories  of  liability  were  asserted,  including  negligence,  strict 
liaibility,  nuisance,  willful  or  wanton  conduct,  breach  of 
contract,  and  violations  of  the  Price-Anderson  Act.  In  its  1989 
ruling  on  various  cross-motions  for  summary  judgment,  the  court 
fotind  that  operation  of  Fernald  was  an  "abnormally  dangerous" 
activity  for  which  strict  liability  was  appropriate,  and  denied 
the  applicability  of  the  Government  Contractor  defense  to  the  K&O 
contractor.  A  few  months  following  this  decision,  the  case  was 
settled  for  a  payment  to  the  plaintiffs  exceeding  $60  million. 
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7.  Stepg  V.  Monsanto  Research  Coro. .  No.  C-3-91-468, 
(S.D.  Ohio  pending).  This  action  closely  parallels  Crawford  v. 
National  Lead,  in  that  the  plaintiffs  are  a  class  of  residents  in 
the  vicinity  of  the  Mound  facility  operated  by  DOE,  emd  the 
defendaints  jure  the  M&O  contractors  for  the  Mound  facility  for  the 
period  from  1949  to  1991.  Theories  of  recovery  alleged  include 
negligence,  strict  liability,  private  nuisance,  trespass,  and 
violations  of  CERCLA  (the  M&Os  are  alleged  to  be  both 
"operators,”  and  "arrangers  for  disposal”). 

8.  Amtreco,  Inc,  v.  Q.H.  Materials.  Inc..  No.  CA  90- 
65-VAL  (M.D.  Ga.,  October  13,  1992).  The  primary  PRP  for  a 
Superfund  site  claimed  that  EPA's  "emergency  response”  (ERCS) 
contractor  had  inflated  the  cost  of  the  cleanup  by  various 
tortious  actions.  The  court  found  that  the  Government  contractor 
defense  did  not  bar  the  action  against  the  RAC,  since  the 
contract  was  for  services,  and  also  found  that  the  similar 
"Government  agent”  defense  was  inapplicable.  The  court  took  the 
permissive  indemnification  language  of  CERCLA  Section  119  as  an 
indicator  that  the  Government’s  sovereign  immunity  does  not 
extend  to  RACs  via  these  defenses. 

9.  Daigle  v.  Shell  Oil  Co..  972  F.2d  1527  (10th  Cir. 
1992) .  Residents  living  near  the  Rocky  Mountain  Arsenal  brought 
this  action  against  Shell  oil  and  the  Federal  Government  for 
injuries  from  airborne  pollutants  released  in  excavating  Basin  F 
at  the  Arsenal  as  part  of  a  cleanup  action.  Theories  pled 
included  CERCLA  claims,  various  tort  theories  and  a  strict 
liability  claim  for  "ultrahazardous  activity."  The  court  held 
that:  the  Government's  sovereign  immtinity  barred  all  claims 
against  the  Government;  CERCLA  response  costs  did  not  extend  to 
cover  claimed  "medical  monitoring"  costs;  and  that  a  claim  had 
been  stated  against  Shell  that  clejmup  of  Basin  F  was  an 
abnormally  djuigerous  activity,  for  which  Shell  might  be  found 
strictly  liable  for  any  resulting  damages. 

10.  United  States  v.  Strinofellow.  31  Env't  Reo.  Cas. 
1315;  20  Envtl.  L.  Rep.  20656  (C.D.  Cal.  1990).  This  is  a  CERCLA 
action  in  which  the  liability  of  the  state  of  California  as  an 
operator,  owner  jmd  generator  with  regard  to  the  site  was 
extensively  litigated.  The  State  was  assessed  the  predominant 
share  of  the  cleanup  liability,  based  upon  its  heavy  involvement 
with  the  selection,  desi^,  opening,  managing  jmd  closing  of  the 
site.  Particular  emphasis  has  been  placed  on  the  negligence  of 
State  engineers  in  the  mid-1950's  (some  35  years  ago)  in 
investigating  the  suitability  of  the  site  for  disposal  of 
hazardous  wastes  and  designing  the  disposal  facilities. 

11.  Brookfield-North  Riverside  Water  Comm,  v.  Martin 
Oil  Marketing.  Ltd..  1992  WL  63,274;  1992  D.S.  Dist.  LEXIS  2920 
(N.D.  Ill.  March  11,  1992)  .  A  construction  contractor  who 
unknowingly  installed  a  water  main  through  soil  that  had  been 
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contaminated  by  hazardous  substances  from  a  nearby  leaking 
underground  storage  tank  was  found  not  to  be  an  "owner, " 
"operator"  or  "arranger  for  transport"  under  CERCLA.  The 
decision  relies  heavily  on  an  earlier"case  involving  a 
design/build  contractor.  Edward  ^j^mnber  Co.  v,  Vulcan 

Materials  Co..  685  F.  Supp.  651  (N.D.Ill.  1988),  aff 'd  861  F.2d 
155  (7th  Cir.  1988) . 


12.  Kaiser  Alumintm  &  Chemical  Coro,  v.  Catellus 
Development  Coro...  976  F.2d  1338  (9th  Cir.  1992).  A  site 
excavation  emd  grading  contractor  who  unknowingly  disturbed 
hazardous  wastes  while  grading  for  a  planned  housing  subdivision 
was  held  to  be  both  aui  "operator"  and  a  "tremsporter"  under 
CERCLA.  The  contractor  was  considered  to  be  an  "operator" 
because  it  "had  authority  to  control  the  cause  of  the 
contamination  at  the  time  the  hazardous  siibstances  were  released 
into  the  environment,"  even  though  it  had  no  knowledge  of  the 
existence  of  the  contamination  at  the  time.  The  contractor's 
unknowing  movement  of  contaminated  soil  from  one  part  of  the  site 
to  another  was  also  sufficient  to  make  it  a  "transporter."  The 
coxzrt  expressly  held  that  movement  of  hazardous  substances  across 
a  recognized  property  boundary  was  not  required  to  establish 
"transporter"  liability. 


:fxcation  clauses 


13.  Danella  Southwest.  Inc,  v.  Southwestern  Bell  Tel. 
CSL^.  775  F.Supp.  1227  (E.O.  Mo.  1991).  This  was  a  CERCLA 
contribution  action  against  a  contractor  who  excavated  and 
transported  soils  contaminated  with  dioxin,  not  knowing  they  were 
so  contaminated.  In  assessing  whether  a  general  indemnification 
clause  required  the  contractor  to  indemnify  the  generator  for  the 
response  costs  incurred  under  CERCLA,  the  court  held  that  "there 
must  be  some  suggestion  that  the  parties  intended  liability  under 
CERCLA  to  be  within  the  scope  of  the  indemnity  provision."  Since 
neither  party  knew  that  the  dirt  was  contaminated  with  dioxin, 
the  indemnification  clause  was  limited  in  scope  to  liability  that 
might  arise  from  the  excavation  and  transportation  of  regxilar 
dirt. 


14.  Bennett  v.  Bank  of  Montreal.  554  M.Y.S.  869  (App. 
Div.  1990) .  The  architect  on  a  building  renovation  project 
sxibcontracted  with  a  consiilting  engineer  for  related  services, 
and  agreed  in  the  contract  to  indemnify  the  consulting  engineer 
against  any  claims  unless  the  consulting  engineer's  negligence 
was  "the  sole  cause  for  all  such  losses,  damages  or  injuries."  A 
construction  worker  injured  in  a  jobsite  accident  sued  both 
design  professionals  and  recovered  a  judgment  against  both.  The 
consulting  engineer  then  sought  to  enforce  its  indemnity 
agreement  against  the  architect  for  its  share  of  the  judgment. 

The  court  held,  however,  that  under  the  broadly  drafted  New  York 
anti- indemnification  statute,  the  indemnity  was  unenforceable 
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with  regard  to  liability  due  to  the  consulting  engineer's  own 
negligence,  whether  in  whole  or  in  part. 
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an  association  of  engineering  and  science 
firms  practicing^  in  hazardous  waste  management 


1015  Fifteenth  Street,  N.W..  Washington.  O.C.  2QQQ5  202-347-7474  FAX  202  898-0069 

February  18,  1993 

Dr.  Shun  C.  Ling,  Ph.D.,  P.E, 

Office  of  Deputy  Assistant  Secretary  of  Defense  (Environment) 

ODASD(E) 

400  Army  Navy  Drive,  Room  206 
Arlington,  VA  22202 

Subject:  Follow-up  to  Risk  Sharing  Meeting 

Dear  Dr.  Ling: 

The  Hazardous  Waste  Action  Coalition  (HWAC)  appreciated  the  opportunity  to  meet  with 
you  on  Friday,  February  12,  1993  to  discuss  HWAC's  response  to  Mr.  Thomas  Baca’s 
request  for  risk  sharing  information.  As  indicated  during  the  meeting,  HWAC  continues 
to  believe  that  appropriate  risk  sharing  between  DOD  and  its  environmental  restoration 
firms  is  a  critical  component  of  DOD’s  cleanup  program.  Risk  sharing  is  needed  to  (1) 
ensure  the  availability  of  surety  bonds  for  construction  activities,  (2)  provide  the  certainty 
necessary  for  insurers  to  provide  policies  that  more  appropriately  address  the  risks  posed 
by  DOD  cleanup  activities,  (3)  ensure  the  prompt,  competent  cleanup  of  DOD’s  sites  and 
facilities,  and  (4)  ensure  a  sufficient  supply  of  competent  contractors. 

HWAC  believes  that  the  recent  rise  in  lawsuits  against  firms  involved  in  cleanup  activities 
is  a  trend  which  will  continue.  Because  DOD  is  responsible  for  the  existence  of  waste  on 
its  facilities,  and  because  the  waste  was  generated  in  furtherance  of  DOD’s  defense 
mission,  HWAC  is  concerned  that  the  lack  of  risk  sharing  will  leave  the  environmental 
restoration  firms  exposed  to  lawsuits  for  activities  performed  while  cleaning  up  DOD’s 
waste. 

Feel  free  to  contact  me  at(202)  331-8510  or  Carolyn  Kiely  of  the  HWAC  staff  at  (202)  347- 
7474  if  you  have  any  additional  questions  on  HWAC’s  risk  sharing  submittal.  In  addition, 

I  would  greatly  appreciate  it  if  you  could  send  me  a  copy  of  the  other  comments  on  risk 
sharing  that  you  received.  Thank  you  again  for  taking  the  time  to  meet  with  HWAC 
representatives  to  discuss  this  very  important  issue. 

Sincerely, 

«yohn  E.  Daniel 

Chairman,  HWAC  Federal  Action  Committee 

A  CoaMion  ol  IM 

American  Consulting  Engineers  CoundJ 


Appendix  7 

Potentially  Responsible  Party  (PRP)  Information 


Contents 

Questions  on  Private  Sector  Practice  on  Indemnification  of  Environmental  Cleanup 
Contractors 

List  of  Top  26  Potentially  Responsible  Parties  (PRPs)  That  Received  Questions,  in  Rank 
Order  of  Site  Frequency 

Responses  to  Questions; 

General  Motors  Corporation 
Monsanto  Company 
Westinghouse  Electric  Company 
Ashland  Company 
Shell  Oil  Company 
Ford  Motor  Company 
Texaco,  Incorporated 
Rockwell  International 
Ciba-Geigy  Corporation 
Reynolds  Metal  Company 
Allied-Signal,  Incorporated 
American  Cyanamid  Company 
Chrysler  Corporation 
Burlington  Northern  Railroad 
Waste  Management,  Incorporated 
Reichhold  Chemicals,  Incorporated 
W.  R.  Grace  &  Company 


Approved 

0MB  No.  0704-0354 
Expires  August  31,1 996 


Public  reporting  burdoo  for  tbi«  collodion  of  tnformotion  i*  octinoicd  to  ovorago  10  boon  por  roiponso.  inclodisg  tb«  liao  for 
raviowiog  inacructioot.  aonrehing  atialing  data  aoorcta.  galboring  and  aainiaining  cbo  data  noodod,  and  eoaploting  and  reviewing 
the  colieciton  of  information.  Send  doeumenia  regarding  ibia  bvrdeo  eatimate  or  anjr  olhor  aapeci  of  tbia  eollectien  of 
infortnation.  tnelodiog  auggeationa  for  reductog  tbia  burden,  to  Depariment  of  Dofonae,  Waahingtoo  Headq oartera  Servt«ea. 
Directorate  for  Information  Operationa  and  Reporta.  1215  Jefferaon  Daeia  Higberap,  Soiie  1204,  Arlington,  VA  22202«4304,  and  to 
ibe  Office  of  Manageaeni  and  Bodgei,  Paperwork  Reduction- Projeec  (0704>0354),  Waabingion.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  EITHER  OF  THESE  ADDRESSEES  ABOVE. 


QUESTIONS  ON  PRIVATE:  SECTOR  PRACTICE  ON 
INDEMNIFICATION  OF  ENVIRONMENTAL  CLEANUP  CONTRACTORS 

(1)  What  portion  (by  dollar  amount)  does  your  firm  perform  environmental  cleanup  work  by 
contract,  through  in-house  work  force,  or  through  state  or  Federal  agency? 

(2)  Please  describe  the  nature  of  the  environmental  cleanup  work  which  your  rirm  has 
performed  since  1980. 

(3)  May  we  have  a  list  of  contractors  you  have  used  for  environmental  cleanup  work? 

(4)  Describe  the  phase  of  work  performed  by  the  cleanup  contractor:  preliminary  assessment 
(PA),  site  inspection  (SI),  remedial  investigation/feasibility  study  (RJ/FS)  or  remedial 
designAemedial  action  (RD/RA).  Please  provide  factual  data  on  type  of  action,  contractor 
name,  location,  type  of  pollutant  being  remediated,  value  of  contract,  and  type  of  contract 
(fixed  price,  cost  plus  award  fee  or  cost  plus  fixed  fee). 

(5)  How  many  times  have  you  indemnified  your  environmental  cleanup  contraaor(s)? 

(6)  What  circumstances  (nature  of  the  pollutant,  magnitude  of  the  job,  type  of  activity, 
technology  employed,  etc.)  led  you  to  provide  indemnification  on  those  occasions  that  you 
did?  Please  give  us  examples  of  the  indemnification  clauses  used. 

(7)  Have  you  made  any  payments,  or  incurred  any  costs  as  a  result  of  contractors  you 
indemnified  having  claims  or  litigation  initiated  against  them?  If  so,  please  provide  details. 

(8)  Have  you  used  any  other  risk-sharing  approaches  with  environmental  cleanup  contractors? 
If  so,  please  describe  these  approaches  and  provide  examples  of  contraa  clauses. 

Please  forward  answers  by  August  24, 1993: 

Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHan,  ODUSD(ES)CL 
Depanment  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 


List  of  Top  26  Potentially  Responsible  Parties  (PRPs) 
That  Received  Questions,  in  Rank  Order*  of  Site  Frequency 


1 .  General  Electric  Company t 

2.  General  Motors  CcMpra-ation 

3.  Dupont  DeNemours  and  Conq)anyt 

4.  Monsanto  Company 

5.  PPG  Industries,  Incorporatedt 

6.  Union  Carbide  Corporationt 

7.  Westinghouse  Electric  Company 

8.  Browning-F^s  Industriest 

9.  Ashland  Company 

10.  Dow  Chemical  Company 

1 1.  Shell  Oil  Company 

12.  Ford  Motor  Company 

13.  Texaco,  Incorporated 

14.  Rockwell  International 

15.  Ciba-Geigy  Corporation 

16.  Reynolds  Metal  Company 

17.  Goodyear  Tire  and  Rubber  Company  t 

18.  Allied-Signal,  Incorporated 

19.  American  Cyanamid  Company 

20.  Chrysler  Corporation 

21.  Rohn  &  Haas  Company^ 

22.  Burlington  Northern  Railroad 

23.  NL  Industries,  Incotporated^ 

24.  Waste  Management,  Incorporated 

25.  Reichhold  Chemicals,  Incorporated 

26.  W.  R.  Grace  &  Company 

*  Ranked  according  to  site  frequency  from  EPA  listing  of  31  March  1993. 
t  Did  not  submit  a  response  to  the  questions 


General  Motors 
Environmental  and  Energy  Staff 
Remediation  Group 
2860  Clark  Street 
Detroit,  Michigan  48232 

September  22, 1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHart,  ODUSD(ES)CL 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Dear  Sir: 

Enclosed  is  our  response  to  the  questionnaire  on  Private  Sector  Practice  on 
Indemnification  of  Environmental  Cleanup  Contractors  that  you  requested. 

Sincerely  yours, 

W.  J.  McFarland 


Enc. 
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QUESTIONS  ON  PRIVATE  SECTOR  PRACTICE  ON 
INDEMNIFICATION  OF  ENVIRONMENTAL  CLEANUP  CONTRACTORS 


(1)  What  portion  (by  dollar  amount)  does  your  firm  perform  environmental 
cleanup  work  by  contract,  through  in-house  work  force,  or  through  state  or 
Federal  agency? 

(a)  All  of  General  Motors  cleanup  work  (approximately  $100  million  in 
1993)  was  performed  by  contracts  with  outside  professional  consultants 
and  contractors. 

(2)  Please  describe  the  nature  of  the  environmental  cleanup  work  which  your 
firm  has  performed  since  1980. 

(a)  General  Motors  has  performed  a  variety  of  environmental  cleanup 
work  under  an  assortment  of  Federal  and  state  statutes  including 
CERCLA,  TSCA,  RCRA  and  UST.  The  work  to  date,  in  terms  of  dollars 
spent,  has  focused  on  site  investigations,  RD/RA,  removal  actions  and  risk 
assessment. 

(3)  May  we  have  a  list  of  contractors  you  have  used  for  environmental  cleanup 
work? 


(a)  General  Motors  purchases  professional  services  from  a  host  of 
suppliers  too  numerous  to  mention.  Our  suppliers  are  both  large  and  small 
and  are  located  throughout  the  U.S.  Remedial  contractors  used  for  actual 
RA  work  are  also  quite  broad  and  tend  to  be  selected  on  a  regional  basis. 

(4)  Describe  the  phase  of  work  performed  by  the  cleanup  contractor: 
preliminary  assessment  (PA),  site  inspection  (SI),  remedial  investigation/feasibility 
study  (RI/FS)  or  remedial  design/remedial  action  (RD/RA).  Please  provide 
factual  data  on  type  of  action,  contractor  name,  location,  type  of  pollutant  being 
remediated,  value  of  contract,  and  type  of  contract  (fixed  price,  cost  plus  award 
fee  or  cost  plus  fixed  fee). 

(a)  General  Motors  is  involved  in  all  phases  of  remediation  work  and 
uses  internal  resources  to  negotiate  scope  of  work  and  regulatory 
agreements.  Professional  consultants/contractors  are  selected  on  a 
competitive  lump  sum  basis  for  virtually  every  phase  of  the  remediation 
process.  Very  few  turnkey  projects  are  offered. 

(5)  How  many  times  have  you  indemnified  your  environmental  cleanup 
contractor(s)? 


(a)  General  Motors  standard  terms  and  conditions  for  environmental 
contracts  contain  specific  indemnification  language.  Such  terms  and 
conditions  may  be  modified  depending  on  the  nature  of  the  project  and  the 
service  being  purchased. 

(6)  What  circumstances  (nature  of  the  pollutant,  magnitude  of  the  job,  type  of 
activity,  technology  employed,  etc.)  led  you  to  provide  indemnification  on  those 
occasions  that  you  did?  Please  give  us  examples  of  the  indemnification  clauses 
used. 

(a)  See  attachments  for  examples  of  indemnification  language  used  for 
various  environmental  cleanup  work. 

(7)  Have  you  made  any  payments,  or  incurred  any  costs  as  a  result  of 
contractors  you  indemnified  having  claims  or  litigation  initiated  against  them?  If 
so,  please  provide  details. 

(a)  No 

(8)  Have  you  used  any  other  risk-sharing  approaches  with  environmental 
cleanup  contractors?  If  so,  please  describe  these  approaches  and  provide 
examples  of  contract  clauses. 


(a)  No 
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Indemnification 

8.11.1.  The  Consultant  and  its  Subcontractoi^s)  shall  indemnify,  defend  and  save 
hannless  the  Buyer  and  GM,  their  subsidiaries,  affiliates,  employees, 
agents,  servants,  and  representatives,  from  and  against  claims,  suits, 
actions,  damages  and  costs  of  every  name  and  description  resulting  from 
the  negligent  performance  of  the  Work  or  Services  by  the  Consultant  or  its 
Subcontiactor(s)  under  this  Purchase  Order,  including,  but  not  limited  to, 
contamination  of  or  adverse  effects  on,  the  environment  or  any  person; 
directly  or  indirectly  caused  by  or  arising  out  of  any  direct  or  indirect 
exposure  of  an  employee,  agent,  or  vendor  of  Consultant  or  its 
Subcontractor(s),  (or  an  employee  or  agent  of  such  entity  or  vendor)  to 
toxic  or  otherwise  hazardous  substances  or  conditions  in  the  performance 
of  the  Work  or  Services  covered  by  tibis  Purchase  Order. 

8. 1 1 .2.  Negligent  performance  of  service,  within  the  meaning  of  this  Article,  shall 
include,  in  addition  to  negligence  founded  upon  tort,  negligence  based 
upon  the  Consultant  and  its  Subcontractor(s)  failure  to  meet  professional 
standards  and  resulting  in  obvious  or  patem  errors  in  the  performance  of 
the  Services  and/or  Work. 

8.1 13.  Notiling  in  this  Article  or  in  this  Purchase  Order  shall  create  or  give  to 
third  parties  any  claim  or  right  of  action  against  the  Consultant,  its 
subcontractors,  tiic  Buyer  or  GM  beyond  such  as  may  legally  exist 
irrespective  of  this  Article  or  this  Piuchase  Order. 

8!l  1 .4.  In  no  event  shall  the  Buyer  or  GM  be  liable  to  the  Consultant  or  its 

Subcontractoi(s),  in  contract  or  in  tort  for  consequential  damages,  which 
for  purposes  of  this  Purchase  Order  shall  be  defined  as  loss  of  profits, 
downtime  expense  or  increased  cost  of  operation  of  equipment,  lost 
production,  loss  of  use  of  productive  facilities,  or  increased  expenses  of 
operation. 

8. 1 1 .5.  Consultant  and  its  Subcontractotfs)  hereby  further  agree  to  indemnify 

Buyer  for  any  taxes,  payments  or  penalties  assessed  on  Buyer,  and 
expenses  incurred  in  connection  therewith,  by  state  or  federal  taxing 
aufoority  for  any  foilure  to  properly  withhold  and  remit  necessary  payroll 
taxes  to  such  authorities  with  respect  to  self-employmem  of  Coimiltam 
and  its  Subcontractorfs),  their  employees,  or  the  employment  of  others. 

8.12  Consultant  Warranties  &  Standard  of  Workmanship 

8. 12. 1 .  Consultant  agrees  to  perfoim  work  timely,  diligently  and  to  the  reasonable 

satisfaction  of  Buyer  in  an  efficiem  and  economical  manner  consistent 
with  the  best  interests  of  the  Buyer.  Consultam  shall  use  its  best  skills  and 
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8.12.2. 


8.12.3. 


8.12.4. 


8.12.5. 


8.12.6. 


judgment  and  shall  perform  all  services  in  accordance  with  the  highest 
engineering  professional  standards,  codes  and  r^tiladons.  Consultant 
agrees  to  reperfonn,  at  no  charge  to  Buyer,  any  woric  which  in  the 
reasonable  opinion  of  Buyer  does  not  meet  the  foregoing  standard. 


The  Consultant,  its  employees  and  Subcontractor(s)  specifically  agree  that 
each  shall  possess  the  experience,  knowledge  and  character  necessary  to 
qualify  them  individually  for  the  particular  duties  they  perfonn.  Consultant 
further  acknowledges  and  warrants  that  it  currently  possesses  valid  New 
York  State  license  or  licenses  (in  particular,  a  New  York  State 
Professional  Engineers  license^  required  to  undertake  and  complete  the 
Services  and/or  Work  as  contained  in  Exhibit  "A". 

Consultant  further  represents  and  warrants  to  Buyer  that  Consultant  is 
engaged  in  the  business  of  providing  environmental  engineering  and 
consulting  Services,  and  has  developed  environmental  engineering  and 
consulting  Services,  and  has  developed  the  requisite  expertise  required  to 
perform  such  Services;  and  further,  it  is  understood  that  the  Buyer  is 
relying  on  Consultant  and  its  Subcontractorfs)  expertise. 

Consultant  and  its  SubcontractoT(s)  represent  and  warrant  to  Buyer  that 
Consultant  and  its  Subcontractoifs)  understand  and  accept  the  currently 
known  hazards  and  risks  which  are  presented  to  human  beings,  property 
and  the  environment  in  the  performance  of  the  Services  and/or  Work. 

Consultant  and  its  Subcontractor(s)  represent  and  warrant  that  the  Services 
and/or  Work  will  be  performed  in  full  compliance  vith  all  applicable  laws, 
regulations,  and  ordinances  and  in  full  conformity  with  the  standards  of 
care  and  diligence  normally  practiced  by  reputable  environmental 
consulting  and  engineering  firms  in  performing  similar  Work  or  Services. 
If  during  the  two  (2)  year  period  following  completion  of  Work  or 
Services  or  cancellation  or  termination  of  the  Purchase  Order,  Consultant 
and/or  its  SubconaactoT(s)  are  notified  in  writing  that  there  is  an  error  in 
the  Work  or  Services  as  a  result  of  those  standards  not  having  been  met. 
Consultant  and/or  its  Subcontractoifs)  shall,  at  their  own  expense,  take 
such  corrective  actions  as  may  be  necessary  to  remedy  the  error. 

Consultant  and  its  Subcontractors)  represent  and  warrant  that,  in 
performing  the  Services  and/or  Work,  their  employees  may  be  Working 
with,  or  be  exposed  to,  substances  or  conditions  which  arc  toxic  or 
otherwise  hazardous.  Consultant  and  its  Subcontractorfs)  acknowledge 
that  Buyer  has  engaged  Consultant  and  its  Subcontractorfs)  on  the  basis  of 
their  representations  concerning  the  conditions  affecting  the  site  and  the 
performance  of  the  Services  and/or  Work,  and  that  Buyer  is  relying  on 
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Consultant  and  its  Subcontractor's)  to  identify  and  evaluate  the  potential 
risks  in  performing  the  Services  and/or  Work  and  to  take  all  appropriate 
precautions  to  avoid  such  risks  to  its  employees  and  others.  Consultant 
and  its  Subcontractorfs)  agree  to  assume  full  responsibility  for  ascertaining 
the  existence  of  such  risks,  evaluating  their  significance,  implementing 
Jtppropriate  safety  precautions  and  making  the  decision  on  how  (and 
whether)  to  carry  out  the  Services  and/or  Work  with  due  regard  to  such 
risks  and  safety  precautions  pursuam  to  Article _ , 


AOomoNM.  awomoNS  to  purchase  order  terms  «  conditions  for  construction  professional  services 

(NOT  APPUCABLE  FOR  THE  PURCHASE  OF  PROCESS  EQUIPHEKT) 
et  1788  (8/89) 

Th«  Purchatt  Ordar  Tams  and  Conditions  shall  ba  ravisad  as  spaciflad  In  thasa  Additional 
Conditions  to  Purchasa  Ordar  Tams  8  Conditions  for  Construction  Professional  Sarviras  to  dalata 
paragraphs,  to  suparsoda  dalatad  paragraphs,  to  aawnd  paragraphs  and  add  paragraphs  as  follows: 

SHIPPING.  BILUNG  8  FLSA  CERTinCAnON,  Paragraph  2.  dalata  tha  following  santanca: 

*Sa11ar‘s  Inwolca  nist  Includa  a  eart1f1cat1on...1n  eonnactlon  tharawlth." 

OEUVERY  SCHEDULE,  Paragraph  3,  dalata  and  substltuta  with  tha  following: 

Tha  sarvleas  shall  ba  parfomad  on  a  timly  basis  eonsistant  with  tha  Buyar's  raquiraeiants 
outlinad  in  tha  seopa  of  work. 

A  eoMplatlon  schadula  for  kay  actlvltlas  shall  ba  Mutually  datamlnad  so  actual  prograss  can  ba 
coMpartd  with  schadulad  prograss.  Tharafora  additional  tiM  raqulrad  to  sMot  original  schadula 
will  not  ba  parfomad  at  kyar's  aspansa  uniats  tha  original  tcopa  of  work  it  ravisad  at  Buyar's 
raquast. 


INTELLECTUAL  PROPERTY,  Paragraph  14,  aiMnd  by  adding  tha  following: 

Propriatary  Inforvation 

In  ordar  that  Sallar't  aaiployas  stay  affactivaly  provida  tha  tarvicas  to  Buyar  undar  this  Purchasa 
Ordar.  it  aiay  ba  nacassary  or  dasirabla  for  Buyar  to  disclosa  propriatary  infomation  partaining 
to  Buyar's  past,  prasant  and  futura  activitias.  All  Infomation  fumishad  or  siada  availabla  by 
Buyer  to  Sallar  or  to  Sallar't  aaiployas  or  subcontractors  in  ce^n-ction  with  tha  work  or  services 
to  ba  parfomad  for  Buyar  hareundar,  and  all  propriatary  iru'ormation  generated  or  davalopad  by 
Sellar  or  Its  asiployat  and  subcontractor  for  Buyar  shall  ls  treated  at  confidential  by  Sallar  and 
Its  amployas  and  subcontractors  and  shall  not  ba  disclosed  by  Sailer,  its  asiployas,  and 
subcontractors  to  anyone,  either  In  whole  or  in  part,  oxcapt  upon  written  authorization  by  Buyar. 

lights  of  Title 

Sailer  agrees  that  all  work  products  of  Sailer's  asiployts,  including  drawings,  designs,  reports, 
Mnuals,  programs,  tapes  and  any  other  siatarial  prepared  by  Sallar't  amployas  undar  this  Purchase 
Ordar  shall  belong  aiclusivaly  to  Buyar. 

Seller  agrees  that  all  writing,  ditcovarias,  designs,  mask  works,  inventions  and  isiprovamants 
whether  copyrightable,  patentable  or  not  which  are  written,  conceived,  discovered  or  siada  by  tha 
Sailor's  aaployas  or  subcontractors  in  tha  course  of  tha  work  dona  under  this  Purchase  Ordar  shall 
be  promptly  disclosed  to  Buyar  and  shall  become  Buyar's  sole  property. 

Sallar  agrees  to  sign  and  execute,  and  require  Sailer's  employes  to  sign  and  axeeuta,  all 
assignaiants  and  other  papers  necessary  to  vast  tha  entire  right,  title  and  interest  in  such 
writings,  designs,  drawings,  mask  works,  inventions,  procassas,  compositions  of  material, 
specifications,  improvements  or  discovarias  in  Buyar,  and  do. all  lawful  acts  and  sign  all 
assignments  and  other  papers  Buyar  may  reasonably  raquast  relating  to  applications  for  patents, 
mask  works  registrations,  trademarks,  and  copyrights,  both  United  States  and  foreign,  or  relating 
to  the  conduct  of  any  interference,  litigation  or  other  controversy  in  connection  therewith, 
provided  that  all  axpansas  incident  to  the  filing  of  such  applications,  tha  prosecution  thereof 
and  tha  conduct  of  any  intarferenca.  litigation  or  other  controversy  shall  ba  borne  by  tha  Buyar. 

Prior  to  tha  start  of  work,  Sallar  agrees  to  require  Sailer's  amployas  assigned  to  perform 
services  for  Buyer  to  sign  tha  attached  Intellectual  Property  Rights  Agraamant  fom  (see  exhibit 
A).  Sellar  agrees  to  witness  tha  signing  of  such  agraamants  for  Buyar  and  to  preserve  the 
axacutad  Intellectual  Property  Right  Agreement  foms  for  a  period  of  five  (S)  years. 

License 

The  Sellar  agrees  and  grants  to  Buyer  and  its  affillatas  a  non-axel us ivo,  royalty-free  license 
undar  any  patents,  domestic  as  wall  as  foreign,  which  It  auy  now  own,  control  or  hereafter  acquire 
to  make,  have  suda,  use  and  sail.  Including; 

Product,  process  equipment  or  facilities  designed  and/or  developed  under  this  Purchase  Order 
together  with  tha  corresponding  right  and  license  to  use  and  have  used  procostes  and  to  make, 
have  made  and  use  equipment  for  the  manufacture  of  such  product  or  part  thereof  or  the 
oparaticn  of  such  facilities. 

For  puroosas  of  this  Purchase  Order,  the  term  "affiliates"  shall  mean  any  company  in  which  General 
Motors  Corporation  owns  fifty  percent  (SOX)  or  more  of  the  voting  shares  of  the  comoany. 

INDOWI FI CATION,  Paragraph  16,  dalata  and  substitute  with  the  following  text: 

Seller  assumes  all  risks  of  daxuges  and  injuries,  including  death,  to  any  property  or  person 
resulting  from  its  error,  omission  or  negligent  act  unoer  this  Purchase  Order. 
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Stlltr  shill  fndMwilfy,  hold  hinoltst,  ind  dtftnd  Buytr,  Its  subsidliHts,  iffiliitos  md  their 
twdloyoos,  ifonts.  sorvints,  ind  riprosontitlvos  from  ind  ipiinst  my  md  ill  losses,  dtmiges, 
eipenses,  suits,  md  deetmds,  including  injury  or  deith  to  persons  or  diauge  to  property 
(hereinifter  collectively  "Cliieis")  to  the  eitent  such  Cliias  ire  ciused  by  or  irise  froei  my 
error,  omission,  or  negligence  by  Seller,  including  Seller's  employes,  igents,  servints,  md 
representitives.  in  Connection  with  the  performmee  of  services  under  this  Purchise  Order. 

Buyer  shill  indemnify,  held  hirmless,  md  defend  Seller  from  md  igiinst  my  md  ill  Cliims 
igiinst  Seller  by  third  pirties  to  the  estmt  such  Cliims  result  from  conditions  eiisting  it  the 
Property  it  the  time  of  this  Purchise  Order  md  so  long  is  such  Cliims  ire  net  due  to  Seller's 
errors,  emissions,  or  negligence. 

In  no  event  shill  either  the  Buyer  md  Seller  be  liible  to  the  other  in  eontrict  or  in  tort  for 
consequentiil  dimiges  which  for  purposes  of  this  Purchise  Order  shill  be  defined  is  loss  of 
profits,  domtime  espense  or  increised  cost  of  operition  of  equipment,  lost  production,  loss  of 
use  of  productive  ficilities,  or  increised  espenses  of  operition. 

INSURANCE,  Pirigriph  17.  imend  by  idding  the  following: 

The  Seller  shill  ilso  miintiin  insurmce  coverige  for: 

(e)  Professionil  Liibility  insurmce,  including  contrietuil  liibility  coverige  with  minimum 
limits  of  $1,000,000  innuil  iggregite  plus  my  ipplicible  deductibles  disclosed  prior  to  i 
cliim  being  mide  by  the  Buyer. 

Buyer  shill  be  nimed  is  m  idditionil  insured  under  ill  Seller's  policies  except  insurmce  for 
Workers  Compensition  or  Professionil  Liibility. 

A  Ccrtificite  of  Insurmce  must  be  submitted  to  Buyer  prior  to  the  stirt  of  my  work  under  this 
Purchise  Order  md  must  identify  the  Purchise  Order  number  in  "Description  of  Operition"  section 
of  the  Certificite. 

OanE  THE  FOLLOWING  PARAGRAPHS: 

PREMIUM  SHIPMENTS,  Pirigriph  4 
NONCONFORMING  GOODS,  Pirigriph  7 
WARRANTY,  Pingripn  9 

INGREDIENTS  DISCLOSURE  ANO  SPECIAL  WARNINGS  ANO  INSTRUCTION.  Pingriph  10 
TOOLS.  Pirigriph  18 

ADO  THE  FOLLOWING  PARAGRAPHS: 

AUDIT,  Pirigriph  32: 

The  Buyer  reserves  the  right  to  ludit  ind  idjust  the  finil  Purchise  Order  price  for  diserepincies 
for  iny  compensition  mount  included  in  Purchise  Order  which  wis  bised  on  methods  other  thin  lump 
sum  or  filed  price.  Seller  must  segregite  his  records  in  such  i  sunner  is  to  ficilitite  i 
complete  ludit  ind  igrees  thit  such  ludit  emy  be  used  is  the  bisis  for  settlement  of  chirgcs 
igiinst  this  Purchise  Order.  Seller  further  igrees,  for  this  purpose  to  preserve  ill  such 
documents  for  i  period  of  three  (3)  yeirs  ifter  finil  piyment  or  icceptince. 

This  right  to  ludit  will  ilso  ipply  to  my  chirges  resulting  from  cmcellition  for  breich  or 
terminition.  Cmcellition  or  terminition  chirges  shill  be  submitted  in  sufficient  detiil, 
together  with  ideouite  supporting  informition,  to  ficilitite  checking  by  the  Buyer. 

STANOARO  OF  WORKMANSHIP,  Pirigriph  33: 

Seller  igrees  to  perform  work  timely,  diligently  md  to  the  reisonible  sitisfiction  of  Boyer  in  in 
efficient  md  economicil  mmner  consistent  with  the  best  interests  of  Buyer.  Seller  shill  use  its 
best  skills  md  judgment  md  shill  perform  ill  services  in  iceordince  with  the  highest  engineering 
professionil  stmdirds,  codes  md  regulitions.  Seller  igrees  to  reperform,  it  no  chirge  to  Buyer, 
my  work  which  in  the  reisonible  opinion  of  Buyer  does  not  meet  the  foregoing  stindird. 

SAMPLES;  Pirigriph  34: 

In  the  event  thit  purchise  order  requires  envi ronmentil  issettment  tM«let,  then  such  simples 
thill  be  returned  to  Buyer  for  finil  disposition  or  it  buyer's  direction  shell  be  disposed  of  in  i 
proper  mmner  iccording  to  the  ipplicible  regulitions  for  the  hmdling,  storige,  trmtport  md 
ditoosil  of  such  miterult.  Seller  shill  be  solely  responsible  for  proper  hmdling  of  simples 
while  simples  ire  in  the  pottestion  of  Seller.  At  the  time  simples  ire  to  be  disposed  of.  Seller 
tht11  provide  Buyer  with  i  representition  of  their  contents. 
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shill  immediately  notify  the  Committee  in  writing  i£: 

(ij  notice  is  received  of  violation  of  any  governmental 
enactment,  requirement  or  authorization  which  relates  to 
Contractor's  performance  under  this  Agreement;  (ii>  proceedings 
ari  commenced  or  threatened  which  could  lead  to  revocation  of 
permits /  licenses  or  other  governmental  authorizations  which 
relate  to  such  performance;  (iii)  permits/  licenses,  or  other 
governmental  authorizations  relating  to  such  performance  are 
retoHeilj  (jv)  nileiMiiM  il  nnmmenoed  or  threatoene^  which  oould 
af4eoL  4uuii  peifuLitlauuei  of  (v)  any  other  eonditioxi  occurs  or 
is  ‘threatened  to  occur  which  may  have  a  material  adverse  effect 
on  I  the  timely  performance  of  any  of  Contractor's  duties  under 
this  Agreement,  or  the  timely  performance  of  any  duties  the 
Committee  or  its  constituent  members  may  have  under  the  Consent 
Dedree . 

;  I .  Contractor  shall  provide  such  assistance  as 

thei  Committee  may  reasonably  request  in  connection  with  any 
litigation  with  respect  to  the  Site  in  which  the  Comnittee  or 
itij  constituent  members  may  become  involved. 

j  J.  Contractor  shall  draft  and  stibmit  to  the 

Contnittee  all  notifications,  reports  and  other  documents  which 
reliate  to  its  work  and  which  are  required  to  be  submitted  by 
th^  Committee  or  its  constituent  members  to  the  United  States 
Envjironmental  Protection  Agency  ("USEPA")  or  any  other 
governmental  agency  pursuant  to  the  Consent  Decree,  or 
otherwise  in  cozinection  with  the  Site,  on  a  schedule  and  in 
such  a  manner  as  to  allow  the  meeting  of  any  applicable 
submission  deadline,  and  in  any  event,  at  least  five  ll) 
bustiness  days  before  any  such  deadline. 

I  K  Hill  litei  than  five  (H)  bualntaa  days  alter 

thei  betjlmiiiiq  uf  eaun  ualendar  month.  Contractor  ahkil  submit 
to  the  Committee  a  written  report  on  its  activities  under  this 
Agreement  during  the  previous  calendar  month,  in  such  form  and 
detail  as  the  Committee  may  reasonably  prescribe.  Contractor 
shall  submit  such  additional  reports  and  other  information 
related  to  its  work  as  the  Committee  may  reasonably  request. 

( 

L.  Contractor  shall  have  sole  responsibility 
for:  the  health,  safety  and  welfare  of  its  subcontractors, 
employees  and  agents  in  connection  with  this  Agreement,  and 
shall  exercise  due  care,  and  comply  with  the  Site  Health  And 
Safety  Plan,  a  co^  of  which  has  been  received  and  reviewed  by 
Contractor,  and  with  all  legal  requirements,  to  protect  the 
health,  safety  and  welfare  of  all  other  persons  involved  in  or 
exp^ised  to  its  performance  under  this  Agreement. 

;  K.  Except  where  the  Committee  has  agreed  in 

writing  to  waive  sharing  in  the  stipulated  penalty  by 
Contractor,  Contractor  shall  reimburse  the  Committee  for  one 

I 
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hundred  percent  (100%)  of  all  stipulated  penalties  w&lch  are 
assessed  against  and  paid  by  the  Committee  under  the  Consent 
Decree,  and  which  have  been  incurred  solely  through  a  willful 
act  ^r  omission  of  Contractor,  and  Contractor  shall  reimburse 
the  Conunittee  for  fifty  percent  (50%)  of  all  stipulated 
penalities  which  are  assessed  against  and  paid  by  the  Committee 
xindek  the  Consent  Decree  which  arise  in  whole  or  in  part  due  to 
any  ^cts  or  omissions  of  Contractor  in  relation  to  work 
performed  or  to  be  performed  by  Contractor  under  this  Agreement, 
and  i^hich  are  not  Incurred  solely  through  a  willful  act  or 
omission  of  the  Committee. 

I 

I 

N.  Except  as  to  the  stipulated  penalties 
covered  in  paragraph  2.M.  of  this  Agreement,  Contractor  shall 
fully  defend,  indemnify  and  hold  harmless  the  Committee,  its 
constituent  members,  its  Project  Coordinator,  its  Cosnon 
ConnSel ,  its  taiiliiilMil  nntntni htee,  its  Overilchc  Ooncfiotor  and 
their  respective  representatives  and  agents  from  any; and  all 
obligations  and  liabilities  to  third  parties  arisingi from  any 
negligence,  reckless  or  willful  misconduct,  or  breach  of  this 
Agreement  on  the  part  of  Contractor. 

I 

O.  Contractor  shall  cot  undertake  any  other 
employment  or  engagement,  or,  except  as  required  by  law, 
perfbrm  any  act  or  allow  any  omission,  which  is  inconsistent 
with!  the  interests  of  the  Committee  under  this  Agreement.  In 
the  ^ent  that  Contractor  is  called  upon  under  a  purported 
requirement  of  law  to  do  or  omit  anything  which  may  violate  the 
duty!  set  forth  in  the  preceding  sentence,  Contractor' shall  give 
the  Committee,  through  its  Common  Counsel,  sufficient  advance 
written  notice  thereof  to  allow  the  Committee  to  contest  the 
mattisr . 

P.  Contractor  shall  act  take  any  action  or 
allow  any  omission  inconsistent  with  its  sole  status'  as  an 
independent  contractor  under  this  Agreement. 

I  ; 

J 

I  Q.  Contractor  shall  not  enter  into  any 

agreement  or  contract,  make  any  representation  or  warranty,  or 
incur  any  other  obligation  or  liability  in  the  name,. or  on 
behatlf,  nf  t  he  nmiviil  liltee ,  nr  euboontrsct  or  dtlsgarti  eny  of  its 
duties  under  this  Agreement,  without  the  express  pribt  written 
authorization  of  the  Coosnittee. 

I  ! 

!  R.  Contractor  shall  be  solely  responsible  for, 

and  the  Committee  shall  have  no  obligation  or  other  liability 
for,!  the  management  of  Contractor's  own  internal  affairs. 
Including  without  limitation  as  to  its  compliance  with  laws, 
regulations  and  rules  governing  its  formation,  preservation  and 
functioning  as  a  corporation,  its  subcontractees  and: 

I 
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!  G.  A  lack  of  timely  payment  by  the  Cjonnittee  of 

anyjbilling  of  Contractor  shall  not  excuse  the  performance  by 
Contractor  of  its  obligations  under  this  Agreement,  i  Under  no 
cirgumstances  is  Contractor  to  have  or  acquire  any  llien  or 
security  interest  in  tangible  or  intangible  property  of  the 
Comsittee,  its  constituent  members,  its  Project  Coocidinatoc , 
its jComroon  Counsel,  its  Technical  Committee  or  its  Oversight 
Contractor  by  reason  of  such  non-payment,  or  otherwiJse.  The 
solg  remedies  of  Contractor  for  such  non-payment  wilil  be 
attempted  collection  of  the  unpaid  amounts  through  other  means 
legitimately  available  to  Contractor,  and  termination  of  this 
Agreement  in  accord  with  paragraph  6.D.  hereof.  i 


I  K.  Except  as  to  the  stipulated  penalities 

covered  in  paragraph  2.M.  of  this  Agreement,  the  CORtoittee 
shall  fully  defend,  indemnify  and  hold  harmless  Contractor,  and 
its  ioff icers,  directors,  shareholders,  employees,  agents  and 
representatives  from  any  and  all  obligations  and  liabilities  to 
thigd  parties  arising  from  transportation,  treatment  or 
disposal  of  waste  associated  with  the  Site,  and  not  Idue  in  any 
wayjto  any  material  negligence,  reckless  or  willful  imisconduct , 
or  nreanb  nt  rh|a  ^nresment  nn  the  part  of  Contractor  or  any  of 
its  joff  iuaia ,  dii«ul!ui:s,  ahaithulders,  employees,  agents, 
representatives,  siibcontractees  or  delegatees.  I 


}  Force  Maieure. 

i  A.  Any  delays  in  or  failure  of  performance  of 

either  party  hereto  shall  not  constitute  a  default  viader  this 
Agreement,  or  give  rise  to  any  claim  for  damages,  td  the 
extent;  (i)  such  delays  or  failxire  of  performance  are  not 
reasonably  foreseeable,  are  caused  by  circumstances  beyond  the 
control  of  the  party  thereby  affected,  and  constitute  "force 
majeure"  under  paragraph  32  of  the  Consent  Decree  ( "!f orce 
majeure  condition");  and  (ii)  the  affected  party  gives  the 
notice  thereof  required  under  this  Agreement. 


;  B.  In  the  event  an  actual  or  potential  force 

majeure  condition  comes  to  the  attention  of  Contractor  which 
might  affect  the  obligations  of  the  Committee  or  its 
constituent  members  under  the  Consent  Decree.  Contractor  shall 
give  oral  and  written  notification  thereof  to  the  Cdnsnittee  on 
a  sdhedule  and  otherwise  sufficient  to  allow  the  Committee  and 
its  ! constituent  members  to  report  the  matter  in  a  timely  and 
otherwise  sufficient  manner  to  USEFA  under  paragraph  33  of  the 
Conaent  neoree,  finherwlee,  tn  the  event  a  force  majjeure 
condition  ailaea  wliiun  wholly  or  in  part  pcevonta  oo  will 
prevent  either  party  hereto  from  performing  hereronder,  the 
affected  party  shall  inform  the  other  in  writing  within  five 
(5)  business  days  from  the  date  upon  which  the  affected  party 
firSt  has  reason  to  believe  the  condition  has  occurred  or  may 

I 


I 
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Group  to  execute  remedial  work  described  in  aoy  Addendum  to  this  Agreement 
CRA  shall  have  the  right  to  use  subcontractors  to  perform  services  normally 
performed  by  subcontractors,  except  to  direct,  inspect  and  manage  ±e  contractors 
engaged  by  Group. 

If  CRA  wishes  to  use  a  subcontractor,  except  for  the  performance  of  labolatoiy 
services,  CRA  shall  first  obtain  written  approval  from  Group. 

8.  In  the  event  that  Group  does  not  own  or  control  the  project  site.  Group  warrants  to 
CRA  that  it  will  obtain  permission  from  the  project  site  owner  for  a  right  of  entry 
as  needed  by  CRA,  its  employees,  agents  and  subcontractors  for  providing  the 
services  called  for  in  this  A^eement  CRA  agrees  that  its  employees,  agents  and 
subcontractors  will  comply  with  all  health  and  safe^  requirements  of  ±e  project  site 
owner  which  may  be  imposed  upon  CRA  as  a  condition  of  its  right-of-entiy. 

9.  CRA  shall  preserve  all  samples  obtained  from  the  project  site  as  it  deems  necessary 
for  the  project,  but  not  longer  than  forty-frve  (45)  days  after  the  issuance  of  any 
document  that  includes  data  obtained  from  such  samples.  CRA  shall  be  responsible 
to  arrat^e  for  the  lawful  removal  and  disposal  of  samples.  Group  agrees  to  pay 
CRA  for  the  cost  of  disposing  of  such  samples. 

10.  (a)  CRA  warrants  that  its  services  shall  be  performed,  within  the  limits  prescribed 

by  Group,  in  ai^  maimer  consistent  with  the  level  of  care  and  skill  ordinarily 
exercised  by  engmeers  and  consultants  imder  similar  circumstances.  No  other 
warranties  or  representations  of  aity  kind,  either  expressed  or  implied,  are 
included  or  intended  in  this  Agreement  or  in  any  proposal,  contract,  report, 
opinion  or  other  document  in  connection  with  this  project 

(b)  Indemnity 

(i)  CRA: 

CRA  agrees  to  mdemnify  and  bold  harmless  Group  (including  its 
ofScers,  directors,  employees,  and  agents)  from  and  against  any  and  all 
losses,  damages,  liabilities  and  expenses  (including  legal  fees  and 
reasonable  costs  of  investigation)  resulting  from  or  arising  out  of  (a) 
failure  of  CRA  to  comply  in  material  respects  with  federal,  state,  and 
local  laws  and  regulations  applicable  to  services  undertaken  by  CRA 
hereunder;  (b)  breach  by  CRA  of  warranties  hereunder;  or  (c)  any 
injury  or  death  of  any  person  (including  employees  and  agents  of 
Group  and  CRA),  or  damage  or  loss  or  destruction  of  any  property 
(including  property  of  Group  and  CRA  and  their  respective  employees 
and  agents)  resulting  from  or  arising  out  of  negligence  or  willful 
misconduct  on  the  part  of  CRA  in  performing  services  hereunder, 
except  to  the  extent  any  losses,  damages,  liabilities,  or  expenses 
resulting  from,  are  attributable  to,  or  arise  out  of:  (i)  negligence  or 
willful  misconduct  of  Group  (ii)  delay  attributable  to  Group's  conduct; 
or  (iii)  breach  by  of  warranties  or  other  provisions  hereunder. 


'is  threatened  to  occur  which  may  have  a  material  adverse  effect 
on  the  timely  performance  of  any  of  Contractor's  duties  under 
this  Agreement,  or  the  timely  performance  of  any  duties  the 
Committee  or  its  constituent  members  may  have  under  the  Consent 
Decree . 

I.  Contractor  shall  provide  such  assistance  as 
the  Committee  may  reasonably  request  in  connection  with  any 
litigation  with  respect  to  the  Site  in  which  the  Committee  or 
its  constituent  members  may  become  involved. 

J.  Contractor  shall  draft  and  submit  to  the 
Committee  all  notifications,  reports  and  other  documents  which 
relate  to  its  work  and  which  are  required  to  be  submitted  by 
the  Committee  or  its  constituent  members  to  the  United  States 
Environmental  Protection  Agency  ("USEPA")  or  any  other 
governmental  agency  pursuant  to  the  Consent  Decree,  or 
otherwise  in  connection  with  the  Site,  on  a  schedule  and  in 
such  a  manner  as  to  allow  the  meeting  of  any  applicable 
submission  deadline,  and  in  any  event,  at  least  five  (5) 
business  days  before  any  such  deadline. 

K.  Not  later  than  five  (5)  business  days  after 
the  beginning  of  each  calendar  month.  Contractor  shall  submit 
to  the  Committee  a  written  report  on  its  activities  under  this 
Agree.ment  during  the  previous  calendar  month,  in  such  form  and 
detail  as  the  Committee  may  reasonably  prescribe.  Contractor 
shall  submit  such  additional  reports  and  other  information 
related  to  its  work  as  the  Committee  may  reasonably  request. 

L.  Contractor  shall  have  sole  responsibility 
for  the  health,  safety  and  welfare  of  its  subcontractors, 
employees  and  agents  in  connection  with  this  Agreement,  and 
shall  exercise  due  care,  and  comply  with  the  Site  Health  And 
Safety  Plan,  a  copy  of  which  has  been  received  and  reviewed  by 
Contractor,  and  with  all  legal  requirements,  to  protect  the 
health,  safety  and  welfare  of  all  other  persons  involved  in  or 
exposed  to  its  performance  under  this  Agreement. 

N.  Except  where  the  Committee  has  agreed  in 
writing  to  waive  sharing  in  the  stipulated  penalty  by 
Contractor,  Contractor  shall  reimburse  the  Committee  for  one 
hundred  percent  (100%)  of  all  stipulated  penalties  which  are 
assessed  against  and  paid  by  the  Committee  under  the  Consent 
Decree,  and  which  have  been  incurred  solely  through  a  willful 
act  or  omission  of  Contractor,  and  Contractor  shall  reimburse 
the  Committee  for  fifty  percent  (50%)  of  all  stipulated 
penalties  which  are  assessed  against  and  paid  by  the  Committee 
under  the  Consent  Decree  which  arise  in  whole  or  in  part  due  to 
any  acts  or  omissions  of  Contractor  in  relation  to  work 
performed  or  to  be  performed  by  Contractor  -under  this  Agreement, 
and  which  are  net  incurred  solely  through  a  willful  act  or 
omission  of  the  Committee, 
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O.  Except  as  to  the  stipulated  penalties 
covered  in  paragraph  2.N.  of  this  Agreement,  Contractor  shall 
fully  defend,  indemnify  and  hold  harmless  the  Committee,  its 
constituent  members,  its  Project  Coordinator,  its  Common 
Counsel,  its  Technical  Committee,  its  Oversight  Contractor  and 
their  respective  representatives  and  agents  from  any  and  all 
obligations  and  liabilities  to  third  parties  arising  from  any 
negligence,  reckless  or  willful  misconduct,  or  breach  of  this 
Agreement  on  the  part  of  Contractor. 

P.  Contractor  shall  owe  a  duty  of  loyalty  to 
the  Committee  under  this  Agreement.  Contractor  shall  not 
undertake  any  other  employment  or  engagement,  or,  except  as 
required  by  law,  perform  any  act  or  allow  any  omission,  which 
is  inconsistent  with  that  duty  of  loyalty.  In  the  event  that 
Contractor  is  called  upon  under  a  purported  requirement  of  law 
to  do  or  omit  anything  which  may  violate  that  duty  of  loyalty. 
Contractor  shall  give  the  Committee,  through  its  Common 
Counsel,  sufficient  advance  written  notice  thereof  to  allow  the 
Committee  to  contest  the  matter. 

Q.  Contractor  shall  not  take  any  action  or 
allow  any  omission  inconsistent  with  its  sole  status  as  an 
independent  contractor  under  this  Agreement. 

R.  Contractor  shall  not  enter  into  any 
agreement  or  contract,  make  any  representation  or  warranty,  or 
incur  any  other  obligation  or  liability  in  the  name,  or  on 
behalf,  of  the  Committee,  or  subcontract  or  delegate  any  of  its 
duties  under  this  Agreement,  without  the  express  prior  written 
authorization  of  the  Committee. 

S.  Contractor  shall  be  solely  responsible  for, 
and  the  Committee  shall  have  no  obligation  or  other  liability 
for,  the  management  of  Contractor’s  own  internal  affairs, 
including  without  limitation  as  to  its  compliance  with  laws, 
regulations  and  rules  governing  its  formation,  preservation  and 
functioning  as  a  corporation,  its  subcontractees  and 
delegatees,  and  its  management,  shareholder  and  labor 
relations,  for  purposes  of  Contractor’s  performance  under  this 
Agreement,  and  otherwise. 

T.  During  the  term  of  this  Agreement  and 
thereafter.  Contractor  shall  keep  strictly  confidential,  and 
shall  not  disclose  to  any  other  person  or  entity,  any 
information  it  receives  from  the  Committee,  its  constituent 
members,  its  Project  Coordinator,  its  Common  Counsel,  the 
Technical  Committee,  the  Oversight  Contractor  or  their 
respective  representatives  or  agents  in  the  course  of 
Contractor’s  performance  under  this  Agreement,  and  shall  not 
use  or  disclose  any  suc.h  information  other  than  for  purposes  of 
such  performance,  except:  (1)  as  to  information  which  has  come 
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Monsanto 


Monsanto  Chamicai  Company 
800  N.  Lindbergh  Boulevard 
SL  Louis,  Missoun  63167 
Phone:  (314)  694-1000 


September  24,  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHart,  ODUSD(ES)CL 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 


Re:  Indemnification  -  Environmental 
Cleanup  Contractors 


Dear  Mr.  DeHart: 

In  response  to  the  Department  of  Defense  request  for  information 

on  contractor  indemnification,  Monsanto  Company  is  please  to 

provide  information  as  follows: 

1.  On  a  percentage  basis  contractors  account  for  approximately 
92%  of  the  environmental  cleanup  work  with  the  remaining  8% 
through  in-house  work  force.  Remediation  expenditures 
through  1992  total  approximately  $200M. 

2.  Remediation  work  to  date  includes  state  and  federal 
superfund  sites,  3rd  party  clean-ups,  and  plant  site 
remediations . 

3 .  Because  contracts  are  issued  by  a  variety  of  units  at 
various  locations,  we  don't  have  a  listing  of  contractors  we 
have  used.  In  some  way  or  another  we  have  probably 
contracted  with  all  of  the  major  environmental 
consultants/contractors  over  the  past  thirteen  years. 

4.  Cleanup  contractors  are  used  for  all  phases  of  the 
remediation  work  from  the  preliminary  assessment  to  the 
remedial  design/ remedial  action.  Both  fixed  price  and  cost 
plus  contracts  have  been  negotiated  for  the  work.  Factual 
data  on  past  remediation  work  in  terms  of  value  of 
individual  contracts,  contractors,  or  type  of  contract  is 
not  readily  available. 
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5.  We  do  not  have  a  way  to  determine  the  specific  number  of 
times  Monsanto  has  agreed  to  indemnify  an  environmental 
cleanup  contractor,  but  we  believe  the  number  is  small. 

6.  Monsanto's  standard  form  of  contract  for  Remediation 
Seirvices  does  not  include  a  promise  to  indemnify  the 
contractor.  It  is  Monsanto's  regular  policy  and  position 
that  it  will  not  indemnify  the  contractor.  Nevertheless, 
there  are  some  rare  instances  where  Monsanto  has  agreed  to 
indemnify  a  contractor  on  a  limited  basis  and  by  a  limited 
indemnification  provision.  Such  instances  arise  in 
situations  where  there  is  a  rather  urgent  need  for  the  work, 
the  selected  or  desired  contractor  insists  on  some  kind  of 
indemnification  protection,  and  Monsanto  judges  that  there 
is  a  need  to  engage  that  particular  contractor  because 
another  suitable  contractor  is  not  available  on  an 
acceptable  contract  or  price  basis.  In  such  instances 
Monsanto  may  agree  to  indemnify  the  contractor  against 
specific  features  or  happenings,  but  only  by  the  most 
limited  indemnification  provision  which  can  be  arranged  to 
satisfy  that  contractor.  Several  seunples  of  such  limited 
indemnification  provisions  are  enclosed,  each  with 
indication  of  the  kind  of  services  contract  in  which  those 
provisions  appeared. 

7.  I  am  not  aware  of  any  instance  where  Monsanto  made  any 
payment  or  incurred  any  cost  or  was  called  upon  to  fulfill 
an  indemnification  commitment  to  an  environmental  cleanup 
contractor . 

8.  No.  On  appropriate  environmental  work,  however,  we  require 
the  contractor  to  carry  (in  addition  to  customary  general 
liadsility  insurance)  specified  limits  of  environmental 
impairment  and  pollution  liadsility  insurance,  covering 
liaUsility  for  personal  injury  and  property  deunage  arising 
from  sudden  and  non-sudden  events  of  pollution  and 
impairment. 

We  hope  that  the  above  information  will  be  helpful  in  preparation 

of  your  report  to  Congress. 


Sincerely, 

Michael  R.  Foresman 
Director,  Remedial  Projects 

Enclosure 

cc:  M.  A.  Pierle  -  A3NA 

D.  B.  Redington  -  A3NA 
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ARTiaE  10.0  Indenmity 

10.1  Except  as  hereafter  set  forth  in  this  A.rtlcle,  Contractor  agrees  to 
indemnify  and  save  the  Trustee  and  the  Settlers,  their  directors,  officers  and 
employees  harmless  against  any  and  all  liabilities,  penalties,  demands, 
claims,  causes  of  action,  suits,  losses,  damages,  costs  and  expenses 
(including  cost  of  defense,  settlement  and  reasonable  attorneys'  fees)  which 
any  or  all  of  them  may  hereafter  suffer,  incur,  be  responsible  for  or  pay  out 
(whether  the  same  arise  out  of  or  in  connection  with  the  Contract)  as  a  result 
of  bodily  injuries  (including  death)  to  any  person  or  damage  (Including  loss 
of  use)  to  any  property  occurring  to,  or  caused  in  whole  or  in  part  by  any 
"ACT  OR  OMISSION"  (as  defined  below)  of.  Contractor  (or  any  of  his  employees), 
any  of  his  subcontractors  (or  any  employee  thereof),  or  any  person,  firm  or 
corporation  (or  any  employee  thereof)  directly  or  indirectly  employed  or 
engaged  by  either  Contractor  or  any  of  his  subcontractors.  Opon  the  request 
of  Trustee,  Contractor  shall  promptly  defend  any  such  demand,  claim,  cause  of 
action  or  suit.  In  the  case  of  Joint  negligence  on  the  part  of  the  parties 
hereto  (including  their  respective  directors,  officers  and  employees) 
liability,  losses,  damages,  costs  and  expenses  (including  costs  of  defense, 
settlement  and  reasonable  attorneys'  fees)  caused  thereby  shall  be  borne  by 
each  party  In  proportion  to  each  party's  respective  degree  of  negligence  in 
causing  such  injury,  damage,  liability,  losses,  damages,  costs  and  expenses 
(including  costs  of  defense,  settlement  and  reasonable  attorneys'  fees).  The 
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term  "ACT  OR  OMISSIOH",  as  used  in  this  Article,  shall  mean  any  act  or  omission 
which  is  negligent,  or  tortious,  or  gives  rise  to  any  strict  liability  or 
statutory  liability, 

10.2  Any  damage  to  or  loss  of  Contractor's  property,  tools  and  equipment, 
regardless  of  the  cause  or  reason  for  said  damage  or  loss  and  regardless  of 
whether  same  may  arise  from  or  as  a  result  of  the  sole  or  concurrent  negli¬ 
gence  of  Trustee,  the  Settlers,  or  their  directors,  officers,  employees  or 
agents,  shall  be  the  loss  of  Contractor,  his  underwriters,  or  Insurers;  and 
Contractor  hereby  expressly  relieves  Trustee,  the  Settlers,  their  directors, 
officers,  employee*- or  agents,  and  their  underwriters  or  Insurers  fro^-.any  _ 
claim  or  responsibility  for  such  damage  or  loss  and  waives  his  and  his  under¬ 
writer's  and  Insurer's  right  or  rights  of  recovery,  if  any,  against  them. 
Contractor  hereby  agrees  that  any  insurance  policy  covering  said  equipment 
will  be  suitably  endorsed  to  provide  for  this  waiver  of  right  of  recovery. 

10.3  Except  to  the  extent  covered  by  the  insurance  required  by  this  Agree¬ 
ment,  Trustee  agrees  to  indemnify,  defend  and  save  Contractor,  its  directors, 
officers  and  employees  harmless  against  any  and  all  liabilities,  penalties, 
demands,  claims,  causes  of  action,  suits,  losses,  damages,  costs  and  expenses 
(including  cost  of  defense,  settlement  and  reasonable  attorney's  fees)  arising 
out  of  bodily  Injury  (including  death)  to  any  person  (except  employees  of 
Contractor  and  his  subcontractors)  or  damage  (Including  loss  of  use)  to  any 
property  (ocher  chan  Contractor's  property)  which  arise  out  of  the  Work  and 
are  not  caused  by  or  resulting  from  any  "ACT  OR  OMISSION"  (as  defined  in  the 
last  sentence  of  paragraph  10.1  hereof)  of  Contractor,  its  directors,  officers 
and  employees. 

10.4  Trustee  agrees  chat  Contractor  shall  not  be  liable  to  Trustee  or  Settlers 
under  this  Article  for  liabilities,  penalties,  demands,  claims,  causes  of 
action,  suits,  losses,  damages,  costs  and  expenses  arising  out  of  bodily 
injury  (including  death)  to  any  person  or  damage  (including  loss  of  use)  to 
any  property  (ocher  Chan  Contractor's  property)  caused  by  or  resulting  from 
the  sole  negligence  of  Trustee  or  the  Settlers,  their  directors,  officers  and 
employees. 

ARTICLE  11.0  Insurance 

11.1  Contractor  shall  take  out  and  maintain,  at  his  own  expense  throughout 
Che  duration  of  the  Work,  Insurance  as  described  in  Che  following  subpara¬ 
graphs.  Contractor  shall  secure  from  his  workers'  compensation  carrier  a 
waiver  of  subrogation  in  favor  of  Trustee,  the  Settlers  and  their  directors, 
officers  and  employees. 

11.1.1  Workers*  Compensation  Insurance.  Such  insurance  shall  be  in  an 
amount  equal  to  the  limit  of  liability  and  in  the  form  and  amount  pre¬ 
scribed  by  the  laws  and  regulations  of  each  State  where  any  portion  of 
the  Work  is  performed,  for  all  of  Contractor's  and  his  subcontractors' 
employees  employed  on  the  Work. 
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11.1.2  Employer’s  Liability  Insurance.  Such  Insurance  shall  be  provided 
for  bodily  Injury  by  accident  or  disease,  including  death  at  any  time 
resulting  therefrom,  in  amounts  not  less  than 

$500,000  each  accident  (bodily  injury  by  accident) 

$500,000  each  employee  (bodily  injury  by  disease) 

$1,000,000  policy  limit  (bodily  Injury  by  disease). 

11.1.3  Liability  Insurance  (Except  Automobile  Liability).  Such  insur¬ 
ance  shall  be  In  a  form  providing  coverage  not  less  than  that  of  the 
Comprehensive  or  Commercial  ("occurrence"  type  coverage)  General  Liability 
Insurance  Policy.  Such  insurance  shall  Include  coverage  for  all  op¬ 
erations  exposures  including  coverage  for  explosion,  collapse  and  under¬ 
ground  damage,  independent  contractors  liability,  products  liability, 
completed  operations  liability,  contractual  liability,  and  personal 
injury  coverage.  Contractor  agrees  to  maintain  such  completed  operations 
coverage  for  two  (2)  years  following  final  acceptance  of  the  Work  by 
Trustee.  Such  Insurance  shall  be  in  the  amount  of  $1 ,000,000  per  occur¬ 
rence  and  $1 ,000,000  annual  aggregate,  combined  single  limit,  bodily 
injury  and  property  damage. 

11.1.4  Automobile  Liability  Insurance.  Such  Insurance  shall  cover  all 
owned,  non-owned,  hired  and  rented  automotive  equipment  used  In  the 
performance  of  the  Work.  It  shall  Include  bodily  injury  and  property 
damage  coverage  In  the  amount  of  $1,000,000  combined  single  limit  per 
occurrence. 

11.1.5  Umbrella  Liability  Insurance.  Such  Insurance  shall  provide 
excess  coverage  over  the  underlying  primary  Insurance  required  by  sub- 
paragraphs  11.1.2  through  11.1.4  hereof  In  an  amount  not  less  than 
$2,000,000  per  occurrence  and  annual  aggregate,  combined  single  limit. 

11.1.6  Equipment  Floater  Insurance.  Such  Insurance  shall  protect  all 
mobile  construction  equipment  used  by  Contractor  In  the  performance  of 
the  Work  against  physical  damage. 

The  liability  Insurance  coverages  and  policies  providing  the  Insurance  re¬ 
quired  by  subparagraphs  11.1.3  and  11.1.5  shall  be  endorsed  to  Include  Trustee 
and  the  Settlers  as  additional  Insureds  with  respect  to  the  Work  and  Contrac¬ 
tor's  performance  of  this  Agreement;  and  such  Insurance  shall,  with  respect  to 
the  Work  and  Contractor's  performance  of  this  Agreement,  be  primary  to  any 
similar  coverage  maintained  by  Trustee  and/or  Settlers. 

11.2  Contractor  shall  not  begin  any  of  the  Work  at  the  Jobsite  until  he  has 
obtained  all  the  Insurance  required  by  paragraph  11.1  hereof  and  certificates 
evidencing  such  coverage  have  been  furnished  to  and  approved  by  Representative. 
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11.3  Contractor  shall  make  such  arrangements  as  are  necessary  to  ensure  that 
no  reduction,  cancellation  or  expiration  of  any  policy  of  insurance  providing 
the  coverages  required  herein  shall  become  effective  until  thirty  (30)  days 
after  the  date  written  notice  is  actually  mailed  to  the  Trustee. 

11.4  All  policies  of  insurance  providing  the  coverages  required  hereby  shall 
be  carried  with  Insurance  companies  authorized  to  do  business  in  such  State  or 
States  where  any  of  the  Work  is  performed  and  in  such  companies  which  hold  a 
current  Policyholder's  Alphabetic  and  Financial  Size  Category  Rating  of  not 
less  than  A  XIII  according  to  Besc's  Insurance  Reports. 

11.5  Contractor  shall  assure  that  each  of  his  subcontractors  has  and  main¬ 
tains  insurance  coverages  similar  to  those  herein  required  of  Contractor. 


ARTICLE  12.0  Standard  of  Care 


•  <  ^  . 
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8.2  Notwithstanding  the  provisions  of  paragraph  8.1  hereof,  Monsanto  agrees 
that  Consultant  shall  not  be  liable  to  Monsanto  for  loss,  damage,  costs  and 
expenses  as  aforesaid: 


8.2.1  which  result  solely  from  errors  or  omissions  in  Consultant's 
engineering  or  design  work  hereunder  (other  than  that  not  done  in  a 
workmanlike  manner)  performed  completely  under,  and  in  accordance  with, 
the  direct  technical  supervision  of  Monsanto,  or 


8.2.2  to  the  extent  caused  by  the  negligence  of  Monsanto  or  its  employees. 


8.3  Notwithstanding  the  foregoing,  Monsanto  agrees  that  Consultant's  liability 
to  Monsanto  under  the  foregoing  provisions  of  this  Article  8.0  shall  not  exceed 
the  sum  of  $4,000,000  each  loss,  injury  or  damage,  except  that  there  shall  be 
a  $4,000,000  annual  aggregate  limitation  on  Consultant's  indemnification  for 
losses  falling  within  the  coverages  identified  in  subparagraphs  9.1.3  and 
9.1.5,  below,  '  .• 


8.4  Monsanto  agrees  to  indemnify  and  hold  harmless  Consultant  against  liability 
(including  reasonable  cost  of  defense  and  settlement)  arising  from  any  claim, 
action  or  suit  on  account  of  environxaental  pollution  or  contamination  arising 
from  Consultant's  performance  of  the  Work,  excepting  pollution  or  contamination 
caused  by  the  willful  misconduct  of,  or  caused  solely  by  the  negligence  of. 
Consultant,  his  employees  or  his  subcontractors  or  their  exoployees;  provided, 
however,  that  this  obligation  to  Indemnify  and  hold  harmless  shall  apply  only  to 
that  portion  of  the  amount  of  any  such  liability  (including  reasonable  cost  of 
defense  and  settlement)  which  is  in  excess  of  the  sum  of  $4,000,000  for  any  such 
loss  liability  and  shall  not  apply  to  any  such  loss  liability  which  is  less  chan 
$4,000,000  in  amount.  If  Consultant  should  become  aware  of  any  such  claim, 
action  or  suit  which  might  give  rise  to  a  liability  (including  reasonable  cost 
of  defense  and  settlement)  in  excess  of  $4,000,000,  Consultant  shall  promptly 
give  notice  thereof  to  Monsanto  and  shall  permit  Monsanto  (at  Monsanto's  cost) 
to  cooperate  and  participate  in  Che  defense  and  handling  thereof,  in  such  manner 
as  Monsanto  and  Consultant  may  agree  for  the  protection  of  each  of  their 
interests. 


ARTICLE  9.0  INSU114NCZ 


9.1  Consultant  shall  Cake  out  and  maintain  at  his  own  expense,  for  the  term  of 
this  Agreement,  the  following  insurance: 


Coverage 

9.1.1  Worker's  Compensation 

9.1.2  Employer's  Liability 


Limits 

Statutorj 

$4,000,000  each  loss 


0 


\ 


9.1.3  Comprehensive  or  Commercial 
General  Liability  Insurance 
affording  coverage  for  bodily 
injury  and  property  damage 
liability,  including  coverage 
for  all  contractual  liability  under 
the  Agreement. 

9.1.4  Comprehensive  Automobile 
Liability  Insurance  affording 
coverage  for  bodily  injury  and 
property  damage  liability, 
including  coverage  for  all 
owned,  non-ovned,  hired  and 
rented  automotive  equipment. 

9.1.5  Professional  Errors  and  $4,000,000  each  loss 

Omissions  Liability  Insurance  and  annual  aggregate, 

bodily  Injury  and  property 
damage  combined. 

Environmental  Impairment  Liability  coverage  shall  be  Included  within  the 
Insurance  coverages  mentioned  in  subparagraphs  9.1.3,  9.1.4,  and  9.1.5  above. 

9.2  When  equipment  (owned  or  rented  by  Consultant)  is  required  for  the 
performance  of  the  Work  stipulated  by  a  particular  Work  Order,  Consultant 
shall  also  take  out  and  maintain  at  his  expense,  during  the  performance  of 
such  Work,  the  following  insurance: 

9,2.1  Equipment \Floater  Insurance;  Such  Insurance  shall  protect  all 
mobile  construction  equipment  and  cools  used  by  Consultant  in  the  performanc 
of  the  Work  against  physical  damage;  but  Consultant  may  self-insure  the 
same  and  shall  have  sole  responsibility  for  any  loss,  damage  or  destruction 
of  such  equipment  and  Cools. 

9.3  Monsanto  reserves  the  right  to  increase  the  insurance  required  (both  as 
to  dollar  limits  and  scope  of  coverage)  should  the  Work  or  its  location 
warrant  such  Increase  in  Monsanto's  sole  judgment.  Consultant  agrees  to 
obtain  such  additional  Insurance  when  requested  by  Monsanto,  provided  such 
additional  Insurance  is  commercially  obtainable  and  its  cost  is  reimbursable 
by  Monsanto  to  Consultant.  All  such  increases  must  be  requested  prior  to 
coianencement  of  the  Work. 

9.4  Consultant  shall  make -such  arrangements  as  are  necessary  to  ^sure  that 
no  reduction,  cancellation  or.  expiration  of  any .policy  of  insurance  providing 
the  coverages  required  herein  shall  become  effective  until  thirty  (30)  days 
from  the  date  written  notice  is  actually  mailed  to: 


$4,000,000  each  loss, 
bodily  Injury  and  property 
damage  combined. 
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Consulcanc  agrees  that  if  Monsanto  so  requests.  Consultant  shall  defend  any 
such  claim,  action  or  right  of  action. 

9.2  Motvithstanding  the  provisions  of  paragraph  9.1  hereof,  Monsanto  agrees 
that  Consultant  shall  not  be  liable  to  Monsanto  for  loss,  damage,  costs  and 
expenses  as  aforesaid  which  result  solely  from  the  negligence  of  Monsanto  or 
its  employees. 

9.3  Monsanto  further  agrees  that  the  provisions  of  paragraph  9.1  hereof  shall 
not  apply  to  occurrences  caused  by  professional  errors  or  omissions,  or  other 
professional  negligence  of  Consultant  in  his  performance  of  Che  Work,  but 
liability  as  a  result  of  such  occurrences  shall  be  as  provided  by  lav. 

9.4  Any  damage  to  or  loss  of  Consultant's  construction  tools  and  equipment, 
regardless  of  the  cause  or  reason  for  said  damage  or  loss,  shall  be  the  loss 
of  Consultant,  its  underwriters  or  insurers,  and  Consultant  hereby  expressly 
relieves  Monsanto,  its  directors,  officers  or  employees  and  its  underwriters 
or  insurers,  from  any  claim  or  responsibility  for  such  damage  or  loss  and 
waives  its  right  or  rights  of  recovery,  if  any,  against  them.  Consultant 
hereby  agrees  that  any  insurance  policy  covering  said  equipment  will  be 
suitably  endorsed  to  provide  for  this  waiver  of  right  of  recovery. 

9.5  Except  to  Che  extent  arising  out  of  Contractor's  negligence,  Monsanto 
agrees  to  indemnify,  defend  and  hold  harmless  Consultant  from  any  third  party 
claim,  action  or  right  of  action  at  lav  or  in  equity,  or  injury  (including 
death)  Co  any  third  party,  or  damage  to  any  property  of  third  parties  which 
arises  out  of  or  in  any  way  is  connected  directly  or  indirectly  to  preexisting 
conditions  or  existing  concaminaclon  at  a  site  at  which  Work  is  performed 
under  this  Agreement. 

ARTICLE  10.0  INSURANCE 

10. 1  Consultant  shall  Cake  out  and  maintain  at  his  own  expense,  for  the  term 
of  this  Agreement  and  at  each  location  where  Work  is  to  be  performed,  at  least 
the  following  Insurance: 
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33.  SOBCONTRACTORS  -  RBSPONSXBXLZTY  FOR  LOSS  OR  DAMAOB. 


uc'^K  drilliHj  «.KeJ 


(a)  Xt  is  undarstood  that  thara  ara  cartain  risks  inharant  with  wall 

drilling,  eooiplation,  raworking  and  tasting  dua  to  tha  uncartainty 
of  subsurf aea  conditions  and  forces  of  nature.  Tharafora, 
notwithstanding  any  other  provision  in  this  Agrssmsnt,  except  as  set 
forth  in  paragraph  (b)  below,  Monsanto  agrees  to  indesnify  and  hold 
Contractor  haraless  froa  and  against  all  liabilities  assumed  by 
Contractor  in  its  contracts  with  its  subcontractors 
( 'Subcontract (s) *)  relative  to  loss  or  damage t 


(1)  to  equipment  in  the  hole  being  drilled,  completed,  reworked  or 
tested; 

(2)  to  the  hole  itself; 

(3)  to  such  subcontractor's  surface  equipsient,  to  the  extant  caused 
by  any  subsurface  conditions  or  obstructions,  pipelines, 
po«i»er  lines  and  telephone  lines  which  are  not  known  to 
Contractor; 

<4)  to  such  subcontractor's  equipment,  in-hole  or  surface,  to  the 
extent  caused  by  exposure  to  highly  corrosive  or  otherwise 
destructive  elements; 

(5)  to  oil,  gas  or  other  mineral  substances  or  water,  if  at  the 
time  of  the  act  or  omission  causing  such  loss  or  damage  said 
sxibstance  had  not  been  reduced  to  physical  possession  above  the 
earth's  surface;  and 

(6)  to  formations,  strata  or  reservoirs  beneath  the  surface; 

(7)  caused  by  pollution/contamination  resulting  from  subsurface  or 
do%m-hole  conditions,  such  as  uncontrolled  flow  of  water  or 
other  substance,  the  use  or  disposition  of  chemically  treated 
drilling  fluids,  contaminated  cuttings  or  casings,  lost 
circulation  and  fish  recovery  materials  and  fluids; 


provided  that  Contractor  furnish  Monsanto  with  a  copy  of  applicable 
Subcontracts  for  Monsanto's  approval  prior  to  execution  by 
Contractor,  such  Subcontracts  to  be  furnished  sufficiently  in 
advance  to  allow  Monsanto  time  for  a  thorough  review. 

(b)  The  provisions  of  this  Section  33  shall  not  apply  to  the  extant: 

(1)  said  liabilities  result  from  the  negligence  of  Contractor  or 
its  subcontractors;  or 

(2)  said  liabilities  are  recoverable  from  insurance  maintained  by 
Contractor's  subcontractors  on  such  subcontractor's  own 
oquipsMnt. 
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(c)  Contractor  agrees  to  use  all  reasonable  efforts  to  ensure  that  the 
subcontractors'  indemnity  obligations  assumed  under  the  applicable 
Subcontracts  will  also  be  extended  to  Monsanto.  In  any  event, 
Contractor  agrees  to  pursue  recovery  from  such  subcontractors  for 
losses,  dastages,  coats  or  expenses  incurred  by  Monsanto  and  covered 
by  such  subcontractors'  contractual  obligations  to  Contractor.  All 
reasonable  third  party  expenses  incurred  by  Contractor  in  connection 
with  such  recovery  effort  shall  be  paid  by  Monsanto. 


•sS  p  /  g  ^ ,  f  -c 
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24.  XNDSMNZrXCATZON. 

(a)  Contractor  aqraaa  to  Indaouiify  and  hold  Konaanto  hamlaso  froa  and 
againat  any  and  all  liabilitioo#  daauigaa^  flnos#  elaias,  ponaltlas, 
forfalturaor  eoata#  elaloa  and  axponsaa  Incldont  tharoto  (including  coots 
of  dafanso,  aattlaaant  and  raasonabla  attomays*  faas),  which  ara  causad 
hy  or  arisa  fron  any  nagligant  act  or  oaission  or  any  willful  aisconduct 
or  any  braach  of  contract  by  Contractor,  its  agents,  aaployaas  or 
subcontractors  ralativa  to  this  contract. 

(b)  Monsanto  agraaa  to  indemnify  and  hold  Contractor  haralass  froa  and 
against  any  and  all  damages,  finaa,  liabilitias,  claims,  panaltias, 
forfeitures,  costs,  claims  and  expanses  incident  tharoto  (including  costs 
of  defense,  sett lament  and  raasonabla  attorneys'  fees)  which  ara  caused 
by  or  arisa  froa  any  negligent  act  or  oaission  or  any  willful  misconduct 
or  any  breach  of  contract  by  Monsanto  or  its  subcontractors  relative  to 
this  Contract. 

(c)  Xn  the  event  of  joint  or  concurrent  negligence.  Contractor  and  Monsanto 
shall  contribute  to  the  common  liability  its  pro  rata  share  based  upon 
the  relative  degree  of  the  fault  of  each. 

(d)  Notwithstanding  paragraphs  24(a),  (b)  and  (c)  above,  as  bet%iaan  Contrac¬ 
tor  and  Monsanto! 

(1)  Contractor  shall  be  fully  responsible  for  bodily  injury  (including 
death)  to  any  of  its  employees,  agents  or  subcontractors  (or  any 
employee  thereof),  and 


(2) 


Monsanto  shall  b«  fully  rssponslbls  for  bodily  injury  (including 
dsath)  to  any  of  its  soploysas,  agsnts,  contractors  (or  soploysss 
tharaof),  sxcspting  Contractor,  its  agsnts,  subcontractors  or 
soploysss  of  any  of  thso) , 

and  such  rssponslbls  party  shall  indaonify  and  hold  haralsss  ths  othsr 
party  against  all  claims  of  whatsvsr  kind  or  naturs  arising  out  of  such 
injury  rsgardlsss  of  ths  causs  of  sasts,  including,  without  limitation, 
thoss  injuriss  causad  by  ths  joint  or  concurring  nsgligent  acts  or 
omissions,  but  not  to  ths  sxtsnt  causad  by  ths  willful  misconduct,  of 
such  rssponsibls  party.  Opon  ths  ragusst  of  ths  indsmnifisd  party,  ths 
rssponslbls  party  shall  promptly  dsfsnd  any  such  dsmand,  claim,  causs  of 
action  or  suit. 

25.  XNSURANCS  CSRTXPXCATBS/SNDORSEKBNTS.  Contractor  shall  not  bsgin  ths  Work 
undsr  this  Contract  untilt 

(a)  it  has  obtainsd  all  ths  insurancs  rsquirsd  hsrsin, 

(b)  it  has  furnishsd  csrtificatss  of  insurancs  satisfactory  to  Monsanto,  and 

(c)  it  has  furnishsd  sndorssstsnts,  in  ths  form  of  Exhibit  "C*  attachsd  hsrsto 
and  mads  a  part  hsrsof,  satisfactory  to  Monsanto, 

(d)  such  insurancs,  ths  csrtificatss  and  ths  sndorssoMints  havs  bssn  approvsd 
by  Monsanto. 

All  csrtificatss  of  insurancs  and  ths  sndorssstsnts  swidsneing  ths  covsragss 
rsquirsd  hsrsin  shall  provids  that  no  rsduction,  cancsllation  or  sxpiration 
of  such  insurancs  eo^srags  shall  bseoms  sffsctiws  until  thirty  (30)  days 
from  ths  dats  writtsn  noties  thsrsof  is  mailsd  to  ths  nams  and  address  of 
ths  person  designated  in  Article  29  hereof  as  ths  recipient  of  notices  to 
Monsanto.  Additionally,  during  the  term  of  this  Contract,  Contractor  shall 
provids  further  csrtificatss  and  endorsements  to  Monsanto  at  least  thirty 
(30)  days  prior  to  expiration  dates  shown  on  csrtificatss  and  sndorsssisnts 
furnished  pursuant  to  subparagraphs  (b)  and  (e)  above  evidencing  that  ths 
insurancs  rsquirsd  herein  is  in  effect  after  said  dates. 

26.  INSURANCE  REQUIREMENTS.  Contractor  shall  take  out  and  maintain  for  ths  life 
of  this  Contract  (at  its  own  expense  unless  otherwise  specifically  set 
forth)  at  least  the  following  insurances 


Westinghouse 
Electric  Corporation 


Samuel  R  Pitrs 
Vice  President 
Environmental  Affairs 


Wesringnouse  Building 
Gateway  Center 

Pittsourgn  Pennsylvania  15222 


August  24,  1993 


Ms.  Sherri  Wasserman  Goodman 
Deputy  Under  Secretary  of  Defense 
Office  of  the  Under  Secretary  of  Defense 
Washington,  DC  20301-3000 

Dear  Ms.  Goodman, 

The  Chairman  of  Westinghouse  Electric  Corporation  has  requested  that  I  respond  to 
your  letter  of  August  3,  1993,  pertaining  to  the  indemnification  of  environmental  clean¬ 
up  contractors  in  the  private  sector. 

Over  the  past  13  years,  Westinghouse  has  contracted  with  a  substantial  number  and 
variety  of  organizations  that  provide  services  related  to  environmental  clean-up.  Given 
the  broad  scope  of  your  request,  substantial  resources  and  time  would  have  to  be 
devoted  to  the  collection  and  compiling  of  the  information  that  would  provide  the  basis 
of  the  answers  to  your  questions.  Unfortunately,  the  substantial  cost,  coupled  with  the 
time  constraints,  does  not  allow  Westinghouse  to  respond  to  your  request. 

If  Westinghouse  can  be  of  assistance  in  any  other  way  with  respect  to  this  project, 
please  feel  free  to  contact  me  directly. 


Very  truly  yours, 


Vice  President 
Environmental  Affairs 


Ashland 


Ashland  Petroleum  Companq 

□IVISION  Of=  ASHU&NO  OIL.  INC. 

p  O.SOX  391  •  ASWL-ANJO.KEMTuCKV  491114  •  (SCSI  329-3333 


LAW  MPAfVTMBMT 


September  29, 1993 


Office  of  Deputy  Under  Secretary  of  Defense 

(Environmental  Security  Department  of  Defense) 

Pentagon  Room  3E808 

Washington,  D.C.  20301*3000 

Attention:  Eari  Dehart,  ODUSD(ES)CL 

Dear  Mr.  Dehart: 

Pursuant  to  our  recent  conversation,  i  am  providing  the  information  that  was  requested. 

The  items  below  generally  follow  the  order  of  the  questions  which  were  posed  on  the 

private-sector  survey. 

•  While  a  portion  of  all  environmental  cleanup  work  conducted  by  this  company  is 
performed  by  In-house  staff,  a  majority  Is  performed  by  and  through  environmental 
contractors. 

•  Typical  environmental  cleanup  projects  that  have  been  conducted  by  and  for 
Ashland  since  1980  include  UST  removals/closures,  RCRA  closure  activities,  non- 
hazardous  material  management  and  Superfund  site  remediation  activities.  (The 
later  in  conjunction  with  other  potentially  responsible  parties.) 

•  Ashland  has  contracts  with  a  number  of  companies  that  perform  environmental 
cleanup  work,  such  as  Environ,  Dames  &  Moore,  Geraghty  &  Miller,  Chem  Waste 
Management  and  BR.  Depending  on  the  circumstances,  Ashland  also  utilizes 
regional  cleanup  contractors. 

•  A  contractor  might  perform  any  or  ail  of  the  work  phases  identified  in  the  survey, 
although  typically  Ashland  closely  coordinates  or  participates  in  these  activities. 
Most  work  is  performed  under  a  fixed  price  contract.  Although  again,  in  rare 
circumstances,  other  arrangements  may  be  made. 

•  To  the  best  of  my  knowledge,  Ashland  has  neither  indemnified  a  environmental 
cleanup  contractor  for  any  work,  at  any  location,  at  any  time,  nor  endeavored  to 
develop  other  risk  sharing  approach  with  these  same  contractors. 

•  Ashland  negotiates  specific  contract  provisions  which  provide  this  company  with 
both  indemnification  and  the  necessary  insurance  coverage. 


business  reasons  regarding  this  matter,  please  feel  free  to  contact  me. 

Should  you  have  any  questions  regaraing 

Sincerely, 


Smenfi  Group  counsel 


dlh 

jfoantr 

cc; 


R.  V.  Willenbrink,  Ashland  Oil,  Inc. 
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Shell  Oil  Company 


One  Shell  Plaza 
P.O.  Box  4320 
Houston,  Texas  77210 


August  23,  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

ATTN:  Earl  DeHart,  ODUSD(ES)CL 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Gentlemen: 

This  is  in  response  to  Ms.  Goodman’s  letter  concerning  the  indemnification 
of  contractors  performing  environmental  cleanup  work  for  Shell  Oil. 

Over  the  past  several  years.  Shell  has  made  substantial  progress  in  the 
contracting  of  environmental  services.  Because  Shell  spends  ten  of 
million  of  dollars  annually  with  consultants  and  contractors  for 
environmental  projects  at  its  refineries,  chemical  plant,  E&P  sites  and 
service  stations,  significant  attention  is  paid  to  managing  the  contracts 
for  these  materials  and  services. 

A  key  aspect  of  the  contracting  strategy  has  been  to  standardize  the 
commercial  and  legal  requirements  for  firms  performing  environmental 
services  for  Shell.  In  1990,  Shell’s  Purchasing  and  Legal  Departments 
jointly  developed  the  Master  Environmental  Service  Agreement  (MESA);  since 
then,  the  MESA  has  become  the  standard  contract  document  for  environmental 
contractors  working  on  Shell  sites. 

A  copy  of  the  MESA  is  attached;  section  3.0  of  the  agreement  addresses 
liability-indemnity. 

Thus  far.  Shell  has  not  had  to  indemnify  any  of  its  contractors  who  have 
been  working  under  the  terms  and  conditions  of  the  MESA. 

We  have  also  attached  a  list  of  contractors  who  currently  have  agreed  to 
the  terras  and  conditions  of  the  MESA.  These  firms  currently  are 
performing  the  vast  majority  of  the  environmental  consulting  and  cleanup 
activity  for  our  refineries,  chemical  plants  and  service  stations. 

It  should  be  noted  that  not  all  of  the  contractors  on  the  attached  list 
have  the  same  technical  capabilities.  Some  contractors  are  small  regional 
firms  specializing  in  underground  storage  tank  removal;  others  are 
international  companies  capable  of  providing  the  entire  range  of 
environmental  services. 


The  list  of  MESA  contractors  includes  firms  specializing  in  air,  water  and 
soil  and  covers  all  services  that  the  consultants  are  capable  of 
performing.  The  services  typically  provided  by  the  consultants  include 
site  assessments,  remediation,  sampling,  monitoring,  permitting  and 
emissions  control  testing. 

Since  the  MESA  requires  the  contractors  to  indemnify  Shell  up  to  the 
limits  specified  in  the  agreement,  the  contractors  are  assuming  some  of 
the  risk  associated  with  the  project.  We  have  also  been  successful  in 
having  the  consultants  assume  some  of  the  financial  risks  associated  with 
the  projects  by  placing  a  greater  emphasis  on  lump  sum  and  unit  price 
contracting.  Both  of  these  contracting  methods  require  the  contractor  to 
establish  prices  for  specific  phases  of  a  project  and,  in  effect,  assume 
the  financial  risk  for  costs  exceeding  the  quoted  price. 

Unit  pricing  has  been  particularly  successful  in  the  cleanup  of  our 
service  stations  where  wells  are  drilled  on  a  $/ft  and  soil  is  excavated 
on  a  $/yd  basis.  This  is  the  same  strategy  adopted  by  the  Texas  Water 
Commission  (refer  to  the  TWC’s  Reasonable  Cost  Guidelines  dated  June 
1993). 

If  you  have  any  questions  about  the  MESA  or  the  manner  in  which  Shell 
contracts  for  its  environmental  services,  please  contact  Bill  Meyer  at 
(713)  241-5050.  Bill  is  assigned  to  the  HS&E  procurement  group  and  is 
responsible  for  environmental  contracting  in  Shell’s  Mid-Continent  Region. 

Your  truly, 

U/ 

Kent  W.  Rogers 
Manager  Remediation 

WEM/cal 

Attachments 


CONTRACTORS  USING  THE  SHELL  MASTER  ENVIRONMENTAL  SERVICE  AGREEMENT 

(MESA) 


ATEC  Associates  Inc. 

AWD  Technologies 

-  Brown  i  Caldwell 

Brown  i  Root  Environmental  Services  (Halliburton-NUS) 
Chemical  Waste  Management 
CURA,  Inc. 

Dames  &  Moore 
Enecotech,  Inc. 

-  Engineering-Science 
^  ENSR 

-  ERM-Midwest 
ERM-Southwest 
Fugro-McClelland 
Groundwater  Technology  INc. 

Heritage  Environmental  Services 

-ICF/Kaiser  Engineers 

International  Technology  Corp.  (I.  T.  Corp.) 

Jones  &  Neuse 

Laidlaw  Environmental  Services 
Law  Companies  Group 
LWD,  Inc. 

Metcalf  &  Eddy 
0.  Erickson  Enterprises 
OHM  Corporation 

-  Radian  Corporation 

Riedel  Environmental  Services 
'Safety  Kleen  Corporation 
Woodward-Clyde  Consultants 
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***  ADDENDA  ARE  TO  BE  INCLUDED  WHEN  COMPANY  PROVIDES 
THESE  SERVICES  IN  ADDITION  TO  BASE  ENVIRONMENTAL 
SERVICES 


MASTER  ENVIRONMENTAL  SERVICES  AGREEMENT 
CONTRACT  NO . :  _ 


This  Master  Environmental  Services  Agreement  (Agreement) , 

made  and  entered  into  as  of  the  1st  day  of  _ , 

19 _ ,  by  and  between  SHELL  OIL  COMPANY,  a  Delaware 

corporation,  hereinafter  referred  to  as  "BUYER"  and 

_  /  a  _ _ 

corporation,  hereinafter  referred  to  as  "CONTRACTOR", 
establishes  the  terms  and  conditions  that  will  apply  to  the 

purchase  of  _ _ _ 

services  ordered  by  BUYER  on  an  Order,  as  hereinafter 
defined,  and  accepted  by  CONTRACTOR. 

This  Agreement  will  apply  to  Orders  issued  by  any  Affiliate 
of  BUYER,  or  Subsidiary  of  BUYER,  as  hereinafter  defined,  and 
accepted  by  CONTRACTOR  if  such  Affiliate  or  Subsidiary,  at 
its  option  and  sole  election,  chooses  to  use  this  Agreement 
by  placing  Orders  hereunder. 

BUYER  shall  have  no  obligations  or  liability  under  this 
Agreement  for  Orders  issued  or  committed  or  for  the 
performance  or  failure  to  perform  hereunder  by  any  Affiliate 
or  Subsidiary  of  BUYER. 

An  Affiliate  or  Subsidiary  of  BUYER  shall  have  no  obligation 
or  liability  under  this  Agreement  for  Orders  issued  or 
committed  or  for  the  performance  or  failure  to  perform 
hereunder  by  BUYER  or  by  any  other  Affiliate  or  Subsidiary  of 
BUYER. 


AFFILIATES  AND  SUBSIDIARIES  OF  BUYER: 

"Affiliate  of  BUYER"  shall  mean  N.V.  Koninklijke 
Nederlandsche  Petroleum  Maatschappi j ,  a  company  of  The 
Netherlands,  The  Shell  Transport  and  Trading  Company,  P.L.C., 
an  English  company,  and  any  company  (other  than  BUYER)  in 
whatever  country  organized,  in  which  either  or  both  of  said 
companies  shall,  at  the  time  in  question  and  directly  or 
indirectly  through  one  or  more  intermediaries,  own  or  have 
the  power  to  exercise  control  of  fifty  percent  (50%)  or  more 
of  the  stock  having  the  right  to  vote  in  election  of 
directors. 

"Subsidiary  of  BUYER"  shall  mean  any  company  (other  than 
BUYER) ,  in  whatever  country  organized,  in  which  BUYER,  at  the 
time  in  question  and  directly  or  indirectly  through  one  or 
more  intermediaries,  owns  or  has  the  power  to  exercise 
control  of  fifty  percent  (50%)  or  more  of  the  stock  with  the 
right  to  vote  in  an  election  of  directors. 
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PURPOSE: 


BUYER  and  CONTRACTOR  agree  as  follows: 

1 . 0  MASTER  AGREEMENT 

1.1  DURATION  -  This  Agreement  shall  remain  in  effect 
until  terminated,  as  provided  herein,  by  either 
party. 

1.2  PREVAILING  TERMS  AND  CONDITIONS  -  In  no  event 
shall  the  preprinted  or  conflicting  terms  or 
conditions  found  on  any  BUYER  purchase  or  work 
order  or  any  CONTRACTOR'S  usual  field  work 
orders  and/or  job  tickets  be  considered  an 
amendment  or  modification  of  this  Agreement, 
even  if  such  documents  are  signed  by 
representatives  of  BUYER  and  CONTRACTOR.  The 
terms  and  conditions  of  this  Agreement  shall 
prevail  in  determining  the  rights  and 
liabilities  of  the  parties  hereto. 

1.3  ORDERS  -  Orders  may  be  placed  against  this 
Agreement  using  whatever  documentation  deemed 
appropriate  by  the  BUYER'S  Location,  Affiliate, 
or  Subsidiary,  but  every  such  Order  (''Order'') 
must  reference  the  contract  number  of  this 
Agreement  and  be  assigned  a  release  number  by 
the  BUYER  Location,  Affiliate,  or  Subsidiary. 
Additional  instmictions  and  requirements  may  be 
included  in  the  Order,  but  the  terms  of  this 
Agreement  shall  not  be  modified,  terminated,  or 
discharged  except  by  written  instnment  signed 
by  authorized  representatives  of  the  parties 
hereto. 

1.4  RATES  -  Rates  charged  under  this  Agreement 
shall  be  according  to  the  Rates  in  Schedule  A  of 
this  Agreement,  or  as  stated  in  the  Order  and 
accepted  by  CONTRACTOR,  whichever  are  lower. 
Rates  shall  remain  firm  for  a  period  of  twelve 
months  from  last  accepted  change.  Rate 
increases  caused  by  circumstances  beyond  the 
control  of  the  CONTRACTOR,  (e.g.  federal,  state 
and  local  tax  increases,  etc.)  may  be  submitted 
at  anytime,  but  any  proposed  changes  to  Rates 
must  be  submitted  60  days  prior  to  requested 
effective  date  and  be  accompanied  by  adequate 
cost  justification  and  documentation  to  allow 
for  proper  review  by  the  BUYER. 
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PAYMENT  -  Each  invoice  for  services  performed 
under  this  Agreement,  shall  be  paid,  net  terms, 
by  BUYER  within  thirty  (30)  days  upon  receipt  of 
invoice  by  BUYER  at  the  Bill  To  address 
indicated  on  the  Order.  To  ensure  timely 
payment,  CONTRACTOR  must  include  the  following 
information  on  all  invoices: 

1.  Invoice  number  and  date. 

2.  Location,  Lease,  Field  and/or  Rig  name  or 
address  where  materials/services  are 
received. 

3 .  Name  of  person  ordering  materials/services 
(first  and  last) . 

4.  This  contract  number  and  Release  nusiber 

5.  Delivery  Ticket  (if  applicable)  with  ship 
date. 

6.  Supporting  documentation  for  third-party 
charges,  i.e.  copy  of  third  party  invoice, 
handling  charge  (if  applicable)  shown 
separately. 

7.  A  full  description  of  the  materials 
delivered  and/or  the  services  rendered  and 
the  price  per  unit  with  totals  fully 
extended . 

8.  Discount  extended  by  CONTRACTOR. 

9.  For  work  performed  on  a  time  and  materials 
basis,  include  the  names  and  specific  hours 
worked  (starting  and  stopping  time)  for  each 
contract  employee  and  the  rates  charges  per 
hour.  Time  sheets  must  be  approved  by  BUYER 
personnel  and  submitted  in  support  of 
CONTRACTOR'S  invoice. 

2.0  ETHICS  AND  QUALITY 

2 . 1  ETHICS 

BUYER  and  CONTRACTOR  will  maintain  relationships 
based  on  mutual  respect,  honesty,  and  integrity. 
The  offer  or  acceptance  of  gifts,  entertainment, 
or  other  special  favors  is  not  permissible. 
Courtesies  of  nominal  value  and  social 
invitations  readily  deemed  to  be  customary  and 
proper  under  the  circumstances  are  not 
considered  unethical,  provided  they  imply  no 
business  obligation  whatsoever  nor  involve 
significant  or  out  of  the  ordinary  expense. 

2 . 2  QUALITY 

CONTRACTOR  warrants  and  represents  that  it  has 
or  will  have  adequate  equipment  in  good  working 
order  and  fully  trained  personnel,  properly 
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certified  and  capable  of  efficiently  providing 
services. 

All  goods  and  services  furnished  by  CONTRACTOR 
will  be  in  accordance  with  mutually  agreed  to 
requirements  and/or  CONTRACTOR'S  representations 
and  will  be  free  from  defects. 

CONTRACTOR  shall  perform  all  work  safely, 
diligently,  carefully  and  in  a  good  and 
workmanlike  manner;  shall  furnish  all  necessary 
labor,  supervision,  machinery,  equipment  and 
materials  and  supplies  (except  those  furnished 
by  BUYER) .  CONTRACTOR  shall  be  fully 
responsible  for  all  work  performed  by  its 
subcontractors . 

All  material  and  equipment  furnished  by 
CONTRACTOR  and  all  work  performed  by  CONTRACTOR 
and  its  subcontractors  shall  be  subject  to 
inspection  by  BUYER  or  BUYER'S  representative 
who  shall  have  access  at  all  reasonable  times, 
upon  notice  to  CONTRACTOR  and  when  accompanied 
by  a  representative  of  CONTRACTOR.  BUYER'S 
inspection  shall  not  constitute  acceptance  of 
patent  defects  or  relieve  CONTRACTOR  or  its 
subcontractors  from  any  duties,  obligations,  or 
liabilities  under  this  Agreement  associated  with 
such  defects. 

CONTRACTOR  warrants  that  the  services  and/or 
goods  to  be  provided  pursuant  to  the  provisions 
of  this  Agreement  shall  comply  with  the 
applicable  scope  of  work  document  and  services 
shall  otherwise  be  provided  to  BUYER  in 
accordance  with  sound  and  generally  accepted 
industry  standards.  In  the  event  that 
CONTRACTOR'S  services  and/or  goods  are 
defective  in  that  they  fail  to  comply  with  the 
foregoing  standards,  CONTRACTOR  shall  be 
obligated  to  and  shall  promptly  perform  at 
CONTRACTOR'S  expense,  (i)  such  corrective 
services  of  the  type  originally  performed  and/or 
(ii)  repair  or  replace  such  defective  goods  as 
may  be  necessary  to  correct  any  such 
deficiencies . 

When  CONTRACTOR  is  employed  to  render 
professional  services  only,  CONTRACTOR  shall 
follow  the  practice  of  the  engineering 
profession  to  make  findings,  provide  opinions, 
make  factual  presentations,  and  provide 
professional  advice  and  recommendations. 

CONTRACTOR'S  express  warranties  shall  be 


specifically  limited  to  those  contained  in  this 
Agreement  (set  forth  above  or  elsewhere  herein) 
or  provided  by  CONTRACTOR  in  their  proposal 
which  act  to  extend  or  grant  BUYER  greater 
protection. 

No  acceptance  or  payment  by  BUYER  shall 
constitute  a  waiver  of  the  warranties  set  forth 
herein. 

3 . 0  LIABILITY-INDEMNITY 

3.1  CONTRACTOR'S  EMPLOYEES,  ITS  AGENTS  OR  ’ 
SUBCONTRACTORS 

CONTRACTOR  shall  defend,  indemnify  and  hold 
harmless  BUYER,  its  parent,  affiliates  and 
subsidiary  companies,  coventurers,  and 
directors,  employees  and  agents  of  such 
companies  against  any  loss,  damage,  claim 
(including  but  not  limited  to  any  claims  of  any 
government  agency) ,  suit,  liability,  judgment 
and  expense  (including  attorneys'  fees  and  other 
costs  of  litigation),  and  any  fines,  penalties 
and  assessments,  arising  out  of  injury,  disease 
or  death  of,  or  damage  to  or  loss  of  property 
of,  CONTRACTOR'S  employees,  its  agents  or 
subcontractors  resulting  from  or  in  connection 
with  the  negligence  or  fault  of  the  CONTRACTOR, 
its  agents  or  subcontractors  (including  but  not 
limited  to  employment  decisions  or  employee 
relations  practices  or  policies  of  the 
CONTRACTOR,  its  agents  or  subcontractors  made  or 
instituted  in  connection  with  performance  of 
this  Agreement) ,  even  though  caused  by  the 
concurrent  or  contributory  negligence  (whether 
active  or  passive  or  of  any  kind  or  description) 
or  fault  of  a  party  indemnified,  subject  to  the 
next  succeeding  sentence  herein.  Without  regard 
to  the  extent  of  negligence,  if  any,  of  an 
indemnified  party,  CONTRACTOR,  at  its  expense 
shall  defend  any  such  claim  or  suit  against  an 
indemnified  party  and  shall  pay  any  judgment 
resulting  therefrom.  If,  after  CONTRACTOR  has 
both  defended  any  such  suit  and  paid  any 
resulting  judgment,  it  is  judicially  determined 
that  the  injury,  disease,  death  or  damage  was 
caused  by  the  sole  negligence  of  a  party 
indemnified,  then  BUYER  shall  reimburse 
CONTRACTOR  for  the  judgment  and  for  reasonable 
defense  costs  incurred.  BUYER  shall  have  the 
right  but  not  the  duty  to  participate  in  the 
defense  of  any  such  claim  or  suit  with  attorneys 
of  its  own  selection  without  relieving 
CONTRACTOR  of  any  obligations  hereunder.  In  no 
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event  shall  CONTRACTOR  be  liable  hereunder  for 
the  concurrent  or  contributory  negligence  of  a 
party  indemnified  in  excess  of  $100,000  per 
occurrence . 

3.2  BUYER’S  PROPERTY  AND  THE  ENVIRONMENT 

To  the  maximum  extent  permitted  by  applicable 
law,  CONTRACTOR  shall  defend,  indemnify  and  hold 
harmless  BUYER,  its  parent,  affiliates  and 
subsidiary  companies,  coventurers,  and 
directors,  employees  and  agents  of  such 
companies  against  any  loss,  damage,  claim 
(including  but  not  limited  to  any  claims  of  any 
government  agency) ,  suit,  liability,  judgment 
and  expense  (including  attorneys'  fees  and  other 
costs  of  litigation) ,  and  any  fines,  penalties, 
and  assessments,  arising  out  of  damage  to  or 
loss  of  BUYER'S  property  (including  BUYER'S 
existing  facilities)  or  the  environment 
-esulting  from  or  in  connection  with  the 
negligence  or  fault  of  the  CONTRACTOR,  its 
agents  or  subcontractors,  to  the  extent  and 
proportion  caused  by  the  sole,  concurrent  or 
contributory  negligence  or  other  fault  of 
CONTRACTOR,  its  agents  or  subcontractors .  The 
foregoing  indemnity  is  to  apply  regardless  of 
concurrent  or  contributory  negligence  or  other 
fault,  if  any,  of  an  indemnified  party.  In  no 
event  shall  CONTRACTOR  be  liable  for  damage  to 
or  loss  of  BUYER'S  property  or  to  the 
environment  hereunder  in  excess  of  $1,000,000 
per  occurrence. 

3.3  THIRD  PARTIES 

To  the  maximum  extent  permitted  by  applicable 
law,  CONTRACTOR  shall  defend,  indemnify  and  hold 
harmless  BUYER,  its  parent,  affiliates  and 
subsidiary  companies,  coventurers,  and 
directors,  employees  and  agents  of  such 
companies  against  any  loss,  damage,  claim 
(including  but  not  limited  to  any  claims  of  any 
government  agency) ,  suit,  liability,  judgment 
and  expense  (including  attorneys'  fees  and  other 
costs  of  litigation) ,  and  any  fines,  penalties 
and  assessments,  arising  out  of  injury,  disease 
or  death  of,  or  damage  to  or  loss  of  property 
of,  persons  (except  for  CONTRACTOR'S  employees, 
its  agents  or  subcontractors,  and  BUYER'S 
property  and  the  environment)  resulting  from  or 
in  connection  with  the  negligence  or  fault  of 
the  CONTRACTOR,  its  agents  or  subcontractors 
(including  but  not  limited  to  employment 
decisions  or  employee  relations  practices  or 
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policies  of  the 

CONTRACTOR,  its  agents  or  subcontractors  made  or 
instituted  in  connection  with  performance  of 
this  Agreement) ,  to  the  extent  and  proportion 
caused  by  the  sole,  concurrent  or  contributory 
negligence  or  other  fault  of  CONTRACTOR,  its 
agents  or  subcontractors.  The  foregoing 
indemnity  is  to  apply  regardless  of  concurrent 
or  contributory  negligence  or  other  fault,  if 
any,  of  an  indemnified  party. 

3 . 4  BUYERS  INDEMNITY 

BUYER  and  CONTRACTOR  recognize  and  agree  that 
CONTRACTOR  bears  no  responsibility  whatsoever  for 
the  creation,  existence  or  presence  of  any  toxic, 
hazardous,  radioactive,  infectious  or  other 
dangerous  substances  existing  at  BUYER'S  work 
site  at  the  time  CONTRACTOR  commences  performance 
of  services  at  said  site  ("Pre-existing 
Conditions")  .  BUYER  agrees  to  indemnify,  save 
harmless  and  defend  CONTRACTOR  from  and  against 
any  and  all  liabilities,  demands,  claims, 
penalties,  damages,  forfeitures,  suits  and  the 
costs  and  expenses  incident  thereto  (including 
costs  of  defense,  settlement  and  reasonable 
attorneys  fees)  resulting  from  or  in  connection 
with  the  Pre-existing  Conditions,  except  to  the 
extent  the  same  result  from  the  negligence  or 
fault  of  the  CONTRACTOR,  its  employees,  agents  or 
subcontractors . 


3 . 5  STRICT  LIABILITY 

In  the  event  of  unseaworthiness  or  any  type  of 
strict  or  absolute  liability  (excluding  breach 
of  warranty)  attributed  to  a  party,  then  each 
party  shall,  subject  to  the  provisions  in  3.1, 
3.2,  3.3  and  3,4  above,  defend,  indemnify,  and 
hold  the  other  party  harmless  or  contribute  in 
the  proportion  that  each  party's  negligence, 
fault  or  omission  caused  or  contributed  to  the 
strict  or  absolute  liability  condition  which 
resulted  in  personal  injury,  death  or  property 
loss  or  damage. 

3.6  RELATION  TO  INSURANCE 

The  obligations,  indemnities,  and  liabilities 
assumed  by  the  CONTRACTOR  under  this  Article  3 
shall  not  be  limited  by  any  provisions  or  limits 
of  insurance  required  elsewhere  in  this 
Agreement  and  shall  survive  the  termination  of 
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this  Agreement. 


If  it  is  judicially  determined  that  any  of  the 
indemnity  obligations  (which  CONTRACTOR  agrees 
shall  be  supported  by  insurance)  under  this 
Article  3  or  insurance  obligations  as  specified 
elsewhere  in  this  Agreement  are  invalid,  illegal 
or  unenforceable  in  any  respect,  said 
obligations  shall  automatically  be  amended  to 
conform  to  the  maximum  monetary  limits  and  other 
provisions  in  the  applicable  law  for  so  long  as 
the  law  is  in  effect. 

3.7  INDIRECT  AND  SPECIAL 

Neither  party  shall  be  liable  in  any  event  for 
loss  of  anticipated  profits,  or  any  indirect, 
special,  incidental  or  punitive  damages  from  any 
cause  whatsoever. 

3 . a  PARTICIPATION  RIGHTS 

Either  party  shall  have  the  right  at  its  option 
to  participate  at  its  sole  expense  in  the 
defense  of  any  claim  or  suit  covered  by 
Article  3  with  an  attorney  of  its  choice 
without  relieving  the  other  of  any  of  its 
obligations  hereunder. 

4.0  EMERGENCY  POLLUTION  CONTROL 

Without  relieving  CONTRACTOR  of  any  of  its  obligations, 
if  the  BUYER  believes  there  is  an  emergency  situation 
requiring  immediate  remedial  action,  it  is  agreed  that 
BUYER  may  take  part,  to  any  degree  it  deems  necessary, 
in  the  control  and  removal  of  any  pollution  or 
contamination  which  is  the  responsibility  of  CONTRACTOR 
under  the  foregoing  provisions;  CONTRACTOR  shall 
reimburse  BUYER  for  the  cost  thereof,  subject  to  any 
limitation  above  provided,  upon  the  receipt  of  billing 
from  BUYER.  Initiation  of  cleanup  operations  by 
either  party  shall  not  be  construed  as  an  admission  or 
assumption  of  liability. 


5.0  SAFETY  AND  HEALTH 
5 . 1  PERSONNEL 

CONTRACTOR  shall  place  the  highest  priority  on 
safety  and  health  while  conducting  work  under 
this  Agreement.  Insofar  as  CONTRACTOR'S 
operations  for  work  performed  hereunder  are 
concerned,  it  is  the  CONTRACTOR'S  responsibility 
to  provide  and  maintain  a  safe  working 
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environment  for  its  personnel  and  to  adequately 
protect  the  safety  and  health  of  BUYER'S 
personnel,  the  public,  and  other  third  parties. 
Maintaining  a  safe  work  environment  shall 
include,  but  not  be  limited  to,  the  evaluation 
or  monitoring  for  workplace  exposures  caused  by 
CONTRACTOR'S  operations.  All  CONTRACTOR'S 
tools,  equipment,  facilities,  and  other  items 
used  and  practices  employed  by  CONTRACTOR  in 
accomplishing  the  work  are  considered  to  be  part 
of  the  working  environment. 

CONTRACTOR  shall  be  solely  responsible  to  infoinn 
and  monitor  its  personnel  for  compliance  with 
any  applicable  laws,  rules,  and  regulations 
concerning  safety  and  health  of  operations  to  be 
performed  by  CONTRACTOR. 

CONTRACTOR  will  obtain  from  BUYER  a  copy  of 
the  safety  requirements  associated  with  the 
particular  work  site  or  work  to  be  performed. 
These  requirements  shall  serve  as  minimum 
standards  to  be  enforced  by  CONTRACTOR  and  do 
not  in  any  way  relieve  CONTRACTOR  of  its 
obligations  to  comply  with  all  applicable 
federal,  state  and  local  safety  and  health  laws 
and  regulations.  CONTRACTOR  will  utilize 
appropriate  methods  or  procedures  and  take 
appropriate  precautions  as  necessary  to  adhere 
to  requirements  while  conducting  work. 
Specifically,  CONTRACTOR  will  have  in  effect  a 
written  safety  and  health  program  that  it  deems 
appropriate.  CONTRACTOR  safety  program  shall 
include; 


Commitment  to  safety  by  management  and 
supervisors. 

Safety  orientation  and  training  for  new 
or  inexperienced  employees . 

Continuing  safety  training  and  safety 
awareness  efforts. 

Safety  performance  reporting  and 
monitoring . 

Assigned  safety  support  responsibilities. 

-  Accident  investigation  and  reporting. 

CONTRACTOR  shall  be  solely  responsible  for 
enforcing  adherence  of  CONTRACTOR'S  employees  to 
CONTRACTOR'S  safety  program. 
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CONTRACTOR  warrants  that  each  of  its  personnel 
is  capable  of  performing  the  assigned  work  and 
has  been  properly  trained  to  perform  the  work 
under  this  Agreement  in  a  safe  manner  and  in  the 
safe  performance  of  all  ordinary  aspects  of  the 
work  or  situations  encountered  or  anticipated  in 
and  around  refining,  chemical,  marketing, 
pipeline  and  oil  field  operations  and/or 
offshore  platforms  as  applicable  for  services 
being  provided. 

CONTRACTOR  will  be  solely  responsible  to  provide 
and  maintain  any  personal  safety  equipment 
(i.e.,  hearing  protection,  eye  protection, 
respiratory  protection,  special  clothing,  etc.), 
tools,  and  equipment  necessary  for  its  personnel 
to  perform  the  work  required  under  this 
Agreement . 

In  the  event  of  a  work  related  accident,  injury 
or  illness  to  CONTRACTOR'S  personnel  on  BUYER'S 
property,  CONTRACTOR  shall:  a)  immediately 
notify  BUYER'S  representative  of  accident,  and 
b)  investigate  and  provide  written  report  of 
accident  to  BUYER'S  representative  within  24 
hours  of  accident  or  as  soon  thereafter  as 
possible.  CONTRACTOR  shall  also  be  responsible 
for  all  required  regulatory  accident  reporting 
and  accident  record  updating  (e.g.,  OSHA  200 
Log)  . 

5.2  DRUGS,  ALCOHOL,  AND  FIREARMS 

BUYER'S  policy  on  illegal  drugs,  alcohol,  and 
firearms,  as  it  relates  to  Contractors,  is  set 
forth  below.  CONTRACTOR  agrees  to  communicate 
such  policy  to  CONTRACTOR'S  personnel  and  agrees 
to  cooperate  with  BUYER  in  implementing  such 
policy  on  the  jobsite (s)  covered  by  this 
Agreement . 

The  use,  possession,  transportation,  promotion, 
or  sale  of  illegal  drugs,  drug  paraphernalia,  or 
otherwise  legal  but  illicitly  used  substances  by 
anyone  while  on  BUYER'S  premises  is  absolutely 
prohibited.  Except  where  specifically 
authorized,  the  use,  possession,  or 
transportation  of  alcoholic  beverages,  firearms, 
or  weapons  is  also  prohibited.  CONTRACTOR'S 
personnel  who  are  found  in  violation  of  these 
prohibitions  will  not  be  allowed  on  BUYER'S 
premises  and  may  be  referred  to  law  enforcement 
agencies  for  their  action. 

The  term  "BUYER'S  premises"  in  this  Article  is 
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used  in  the  broadest  sense  and  includes  all 
land,  property,  buildings,  structures, 
installations,  boats,  planes,  helicopters,  cars, 
trucks,  and  all  other  means  of  conveyance  owned 
by  or  leased  to  BUYER  or  otherwise  being 
utilized  in  BUYER'S  business. 

Entry  onto  BUYER'S  premises  constitutes  consent 
to  and  recognition  of  the  right  of  BUYER  and  its 
authorized  representatives  to  search  the  person, 
vehicle,  and  other  property  of  individuals  while 
on  BUYER'S  premises.  Such  searches  may  be 
initiated  by  BUYER  without  prior  announcement 
and  will  be  conducted  at  such  times  and 
locations  as  deemed  appropriate.  CONTRACTOR'S 
personnel  who  refuse  to  cooperate  with  a  search 
will  not  be  allowed  on  BUYER'S  premises. 

Additionally,  CONTRACTOR  is  required  to  take 
whatever  steps  CONTRACTOR  deems  necessary 
(including  adopting  its  own  drug  control  program 
if  necessary)  to  ensure  that  involvement  with 
drugs  on  the  part  of  CONTRACTOR'S  personnel 
working  on  BUYER'S  premises  or  with  BUYER'S 
personnel  does  not  create  a  presence  of  drug- 
related  problems  in  the  work  place.  CONTRACTOR 
may  conduct  contraband  searches  and  drug  testing 
of  CONTRACTOR'S  employees  on  BUYER'S  premises  in 
areas  where  CONTRACTOR  is  performing  work. 
CONTRACTOR  shall  notify  and  obtain  approval  of 
BUYER'S  Superintendent  prior  to  conducting  such 
searches  or  testing. 

5.3  CHEMICAL  SAFETY  AND  HEALTH  COMMUNICATIONS 

Both  parties  agree  to  comply  with  the 
Occupational  Safety  and  Health  Administration 
(OSHA)  Hazard  Communication  Standard  (HCS)  29 
CFR  1910.1200  which  requires  employers  to  inform 
their  workers  of  the  presence,  identity  and 
hazards  of  workplace  materials  through  a  written 
hazard  communication  program,  labels,  substance 
lists,  material  safety  data  sheets  (MSDS) ,  and 
information  and  training.  In  addition,  each 
party  will  disseminate  appropriate  health  and 
safety  information  to  their  subcontractors  and 
those  who  handle,  use  or  may  be  exposed  to  such 
chemical  substances. 

CONTRACTOR  shall  furnish  only  chemical 
substances  that  are  listed  in  the  Toxic 
Substances  Control  Act  (TSCA)  chemical 
substances  inventory  maintained  by  the  U.S. 
Environmental  Protection  Agency. 
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CONTRACTOR  will  have  MSDS  available  at  job  site 
when  chemical  substances  are  being  furnished. 

In  the  event  CONTRACTOR  leaves  chemical 
substances  in  BUYER'S  possession,  CONTRACTOR 
will  provide  or  will  have  previously  provided 
most  current  MSDS  to  BUYER'S  representative  at 
that  location  or  field  office.  The  MSDS  shall 
include,  but  not  limited  to,  the  following: 

The  MSDS  will  contain  health,  safety,  and 
other  hazard  communication  information 
consistent  with  OSHA  HCS. 

-  The  MSDS  will  list  the  appropriate 
Chemical  Abstract  Service  number  (CAS)  or 
the  confidentiality  thereof  and  the  TSCA 
status  for  each  chemical  substance. 

The  MSDS  will  list,  for  all  chemical 
substances  furnished,  the  amounts  and 
percentages  of  all  hazardous  chemicals 
and  the  reportable  quantities  (RQ) ,  as 
defined  by  the  Comprehensive 
Environmental  Response  Compensation  and 
Liability  Act  (CERCLA)  and  the  Superfund 
Reauthorization  Act  (SARA  Title  III) . 

-  The  MSDS  will  list,  for  all  chemical 
substances  furnished  in  the  Sta'te  of 
California's  jurisdiction,  all  chemicals 
known  by  the  State  of  California  to  cause 
cancer  or  reproductive  toxicity  as 
defined  by  California  Proposition_65 . 

In  the  event  CONTRACTOR  deems  any  returned 
chemical  substances  unacceptable  for  credit, 
CONTRACTOR  will  segregate  such  substances  and 
shall  immediately  arrange  for  their  return  to 
BUYER.  Under  no  circumstances  will  CONTRACTOR 
dispose  of  such  substances  without  the  written 
permission  of  BUYER- 

5 . 4  PARTICIPATION  RIGHTS 

BUYER  will  have  the  right,  but  not  the 
obligation,  to  periodically  review  CONTRACTOR'S 
operation  for  the  purpose  of  monitoring 
CONTRACTOR'S  compliance  with  the  health  and 
safety  requirements  of  this  Agreement.  Such 
reviews  shall  not  relieve  CONTRACTOR  of  its 
responsibility  for  protecting  the  safety  and 
health  of  all  personnel,  nor  shall  they 
constitute  an  obligation  on  the  part  of  BUYER  to 
enforce  compliance. 


VERSION  1.3 
PAGE  12 


6 . 0  INSURANCE 


6.1  TYPES  AND  LIMITS:  At  all  times  during  the  term 
of  this  Agreement,  CONTRACTOR  shall  maintain,  at 
CONTRACTOR'S  expense,  insurance  satisfactory  to 
BUYER  of  the  minimum  types  and  limits  as 
follows: 

A.  Insurance  to  cover  any  risk  exposures  under 
the  workers'  compensation,  environmental, 
transportation,  and  any  other  applicable 
laws,  ordinances  and  regulations  providing 
statutory  benefits  covering  employees  of 
CONTRACTOR  engaged  in  operations  hereunder. 

B.  Employers'  Liability  with  a  limit  of 
$1,000,000  each  occurrence.  (This  coverage 
may  be  contained  to  some  extent  in  other 
insurance  listed  below.) 

C.  Commercial  General,  including  Completed 
Operations,  Liability  Insurance  (including, 
but  not  limited  to,  contractual  liability 
for  CONTRACTOR'S  obligations  hereunder  to 
defend  and  indemnify  BUYER)  with  limit  of 
$5,000,000  each  occurrence  for 
bodily/personal  injury  and  property  damage 
combined. 

D.  Commercial  Automobile  Liability  Insurance 
with  limit  of  $1,000,000  each  occurrence  for 
bodily  injury  and  property  damage  combined. 

E.  If  watercraft  are  owned  or  chartered  by 
CONTRACTOR,  full- form  Protection  and 
Indemnity  Insurance  (including,  but  not 
limited  to,  repatriation  expenses,  wages, 
maintenance  and  cure)  and  Hull  and  Machinery 
insurances  covering  any  such  watercraft  with 
limit  of  $5,000,000  each  occurrence  or  the 
actual  cash  value  of  the  highest  valued 
vessel,  whichever  is  greater.  It  shall 
specifically  include,  without  limitation, 
coverage  for  any  pollution  or  contamination, 
including  cleanup  xpenses,  resulting  from 
or  in  any  way  rela  -d  to  the  operation  of 
any  watercraft.  (This  coverage  may  be 
contained  to  some  extent  in  other  insurance 
listed  elsewhere  herein.)  This  insurance 
shall  provide  that  any  action  in  rem  against 
a  vessel  owned  or  chartered  by  CONTRACTOR 
shall  be  considered  to  be  an  action  against 
CONTRACTOR. 
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F.  If  aircraft  are  owned,  leased,  or  hired  by 
CONTRACTOR,  Aircraft  Liability  Insurance 
(including  passenger  liability)  with  limit 
of  $1,000,000  each  occurrence. 

G.  Errors  and  Omissions  Liability  Insurance 
with  limit  of  $1,000,000  each  occurrence. 

Any  of  the  insurance  required  edjove  shall  be 
regarded  as  primary  insurance  underlying  any 
other  applicable  insurance. 

CONTRACTOR'S  obligations  under  this  Article  6 
shall  not  be  limited  in  any  way  by  the  liability 
and  indemnity  provisions  of  Article  3  herein. 

6.2  ADJUSTMENT  OF  LIMITS 

If  it  is  judicially  determined  that  the  monetary 
limits  of  the  insurance  required  herein  do  not 
conform  with  applicable  law,  it  is  agreed  that 
said  insurance  shall  automatically  be  amended  to 
conform  to  the  maximum  monetary  limits  and  other 
provisions  in  such  law. 

6.3  ADDITIONAL  INSUREDS  AND  SUBROGATION  WAIVER 

CONTRACTOR  Shall  arrange  for  its  insurance 
carriers  to  provide  the  following  provisions  as 
appropriate  to  maintain  the  maximum  benefit  to 
BUYER: 

-  Inclusion  of  BUYER  as  additional  insured 
in  CONTRACTOR'S  Commercial  General 
Liability,  Protection  and  Indemnity  and 
all  other  applicable  third  party 
liability  insurance  to  the  extent  of 
CONTRACTOR'S  liabilities  under  this 
Agreement . 

-  Waiver  of  subrogation  in  favor  of  BUYER 
in  CONTRACTOR'S  Workers'  Compensation, 
Employers'  Liability,  Hull  and  Machinery, 
and  all  other  applicable  property  and 
liability  insurance  to  the  extent  of 
CONTRACTOR'S  liabilities  under  this 
Agreement. 

6.4  CANCELLATION  NOTICE 

All  insurance  required  in  Article  6  above  shall 
be  maintained  by  CONTRACTOR  through  insurance 
carriers  acceptable  to  BUYER  and  shall  not  be 
cancelled  or  materially  changed  without  thirty 
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(30)  days  prior  written  notice  having  been 
furnished  to  BUYER. 

6.5  SELF-INSURANCE 

In  the  event  CONTRACTOR  self-insures  in  part  or 
in  whole  any  risks  for  which  insurance  is  herein 
required,  notice  of  same  must  be  in  writing  and 
approved  by  BUYER. 

6 . 6  INSURANCE  VERIFICATION 

CONTRACTOR  agrees  to  furnish  BUYER,  upon 
request,  evidence  of  such  insurance  satisfactory 
to  BUYER. 

7.0  TAXES  AND  CLAIMS 

7 . 1  TAXES 

Unless  otherwise  provided  herein  or  by  law, 
CONTRACTOR  shall  pay  all  taxes,  licenses  and 
fees  levied  or  assessed  on  CONTRACTOR  in 
connection  with  or  incidental  to  the  performance 
of  this  Agreement  by  any  governmental  agency  for 
unemployment  compensation  insurance,  old  age 
benefits,  social  security,  or  any  other  taxes 
upon  the  wages  of  CONTRACTOR,  its  agents, 
employees  and  representatives.  In  regard  to  the 
above,  CONTRACTOR  shall  indemnify  BUYER  against 
any  and  all  liability  and  expense  and  reasonable 
related  costs. 

7.2  BILLS  AND  LIENS 

CONTRACTOR  shall  pay  all  indebtedness  for  all 
goods  and  services  provided  in  the  performance 
of  this  Agreement.  CONTRACTOR  shall  not  permit 
any  lien  or  charge  to  attach  to  the  work  or  the 
premises.  In  the  event  either  is  attached, 
CONTRACTOR  shall  promptly  procure  its  release 
and  indemnify  BUYER  against  all  related  damage 
and  expenses. 

8.0  PATENTS,  COPYRIGHTS,  TRADEMARKS,  AND  CONFIDENTIALITY 

8 . 1  INFRINGEMENT 

CONTRACTOR  shall  defend  and  indemnify  BUYER 
against  all  claims,  suits,  liabilities  and 
expenses  on  account  of  alleged  infringement  of 
any  patent,  copyright  or  trademark,  resulting 
from  or  arising  in  connection  with  the 
manufacture,  sale,  normal  use  or  other 
disposition  of  any  article,  material  or  service 
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furnished  hereunder.  However,  when  the  alleged 
infringement  results  from  BUYER'S  imposed 
requirements,  BUYER  shall  defend  and  indemnify 
CONTRACTOR. 

The  party  to  be  indemnified  pursuant  to  this 
section  8.1  shall  give  the  other  party:  a) 
prompt  written  notice  of  the  commencement  or 
threat  of  commencement  of  any  infringement  and 
any  suit  in  connection  therewith,  b)  all 
cooperation  necessary  in  connection  with  any 
such  suit,  and  c)  the  right  to  control  the 
defense  of  and  any  negotiations  for  settlement 
of  such  suit,  as  well  as  any  appeals  and  any 
ancillary  litigation  deemed  necessary  by  the 
other  party. 

8 . 2  CONFIDENTIALITY 

CONTRACTOR  shall  not  disclose  any  business 
(e.g.,  production  volximes,  etc.)  or  technical 
(e.g.,  processing  information,  etc.)  information 
provided,  obtained  or  inferred  from  any  and  all 
operations  conducted  in  the  performance  of  this 
Agreement  without  the  express  written  consent  of 
BUYER.  The  confidential  status  of  such 
information  shall  not  extend  to  any  such 
information  which  can  be  shown  by  reasonable 
proof:  a)  to  have  been  in  the  public  domain  at 
the  time  of  receipt  by  CONTRACTOR  hereunder,  b) 
to  have  become  generally  known  to  the  public 
without  any  fault  of  CONTRACTOR  following  its 
receipt  by  CONTRACTOR  hereunder,  c)  to  have  been 
disclosed  to  CONTRACTOR  by  a  third  party  as  a 
matter  of  right  and  without  any  third-party 
restriction  on  CONTRACTOR  as  to  further 
disclosures,  or  d)  to  have  become  known  by 
CONTRACTOR  without  violation  of  existing  law  or 
other  Agreement  with  BUYER  prior  to  receipt 
hereunder. 

9.0  USE  OF  BUYER'S  PREMISES 

CONTRACTOR  will  conduct  its  activities  on  BUYER'S 
premises  in  such  a  manner  to  minimize  interference  with 
BUYER'S  operations  and  the  operations  of  other 
contractors  on  the  premises.  CONTRACTOR  will  maintain 
the  work  site  and  any  staging  or  storage  areas  used  or 
occupied  by  CONTRACTOR  on  the  premises  reasonably  clean 
and  orderly  and  generally  free  of  debris  and  scrap. 

Upon  completion  of  the  work,  CONTRACTOR  shall  leave  the 
premises  clean  and  free  of  all  equipment  and  rubbish. 

10.0  AUDIT 
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10.1  FINANCIAL  AUDIT 


CONTRACTOR  shall  maintain  during  the  course  of 
the  work,  and  retain  for  not  less  than  four 
years  after  completion  thereof,  complete  and 
accurate  records  in  support  of  all  CONTRACTOR'S 
charges  to  BUYER  under  this  Agreement;  and  BUYER 
shall  have  the  right,  at  any  reasonable  time,  to 
inspect  and  audit  those  records,  at  BUYER'S 
expense,  by  authorized  representatives  of  its 
own  or  any  public  accoxjnting  firm  selected  by 
it;  provided  that  nothing  contained  herein  shall 
be  construed  as  obligating  CONTRACTOR  to  change 
its  current  record-keeping  practices  or  the 
records  that  it  keeps  in  order  to  comply  with 
BUYER'S  audit  or  inspection  requirements,  it 
being  the  intention  of  the  parties  that  the 
records  of  CONTRACTOR  pertaining  to  the  work, 
which  are  kept  in  the  normal  course  of 
CONTRACTOR'S  business,  shall  be  made  available 
to  BUYER  for  the  purpose  of  verifying  the 
correctness  and  accuracy  of  charges  and  credits 
made  or  granted  by  CONTRACTOR  to  BUYER,  and 
payments  made  by  BUYER  to  CONTRACTOR,  in 
relation  to  the  work. 

The  records  to  be  thus  maintained  and  retained 
by  CONTRACTOR  shall  include  (without 
limitation) :  a)  payroll  records,  as  maintained 
at  CONTRACTOR'S  service  centers,  accounting  for 
total  time  distribution  of  CONTRACTOR'S 
employees  working  full  or  part-time  on  the  work; 
it  is  specifically  agreed,  however,  that  BUYER'S 
right  to  inspect  and  audit  does  not  extend  to 
the  monetary  portion  of  CONTRACTOR'S  payroll 
records;  b)  invoices  for  purchases  showing 
quality  and  quantity  but  excluding  price, 
receiving  and  issuing  documents,  including 
loading  tickets,  all  other  unit  inventory 
records  for  CONTRACTOR’S  store  stock  and  returns 
for  credit  and  all  records  pertaining  to  the 
handling,  hauling,  or  disposal  of  hazardous 
materials  or  waste  products;  c)  paid  invoices 
and  cancelled  checks  for  materials  purchased  and 
for  svibcontractors '  and  for  any  other  third- 
party  charges;  and  d)  accurate  and  auditable 
records  of  any  and  all  gifts,  entertainment,  or 
other  gratuities  to  individual  BUYER  personnel. 
CONTRACTOR  shall  have  the  right  to  exclude  its 
trade  secrets,  patented  formulae,  or  processes 
from  such  audit. 

In  the  event  that  any  of  the  aforementioned 
records  reveal  information  about  any  customer  of 
CONTRACTOR  other  than  BUYER,  CONTRACTOR  shall 
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have  the  right  to  furnish  machine  copies  of  the 
records  to  BUYER  and  the  further  right  to  delete 
there  from  the  information  relating  to  any 
customer  other  than  BUYER. 

10.2  CONTRACTUAL  AUDIT 

BUYER  shall  have  the  right,  but  not  the 
obligation,  to  periodically  review  CONTRACTOR'S 
operations  for  the  purpose  of  monitoring 
CONTRACTOR'S  compliance  with  the  terms  and 
conditions  of  this  Agreement.  Such  reviews 
shall  not  relieve  CONTRACTOR  from  its 
responsibilities  to  comply  with  all  terms  and 
conditions  of  this  Agreement,  nor  shall  they 
constitute  an  obligation  on  the  part  of  BUYER  to 
enforce  compliance. 

11.0  FORCE  MAJEURE 

Neither  party  shall  be  liable  to  the  other  for  delays, 
damages,  or  any  failure  to  act,  due  to,  occasioned  or 
caused  by  reason  of  federal  or  state  laws,  or  the 
rules,  regulations  or  orders  of  any  public  body  or 
official  exercising  or  purporting  to  exercise  authority 
or  control  concerning  the  operations  covered  hereby,  or 
due  to,  occasioned  or  caused  by  strikes,  terrorists, 
riots,  civil  commotions,  action  of  the  elements  or 
causes  beyond  the  reasonable  control  of  the  parties 
affected  hereby.  Delays  due  to  the  above  causes,  or 
any  of  them,  shall  not  be  deemed  to  be  a  breach  of  or 
failure  to  perfotrm  under  this  Agreement.  However, 
during  the  existence  of  such  force  majeure  conditions, 
no  payments  shall  be  due  by  BUYER  to  CONTRACTOR  when 
services  are  not  being  performed  except  payments  for 
the  provision  of  goods  and  services  occurring  prior  to 
the  existence  of  force  majeure.  Appropriate  steps 
shall  be  promptly  taken  to  remedy  force  majeure 
conditions  except  that  no  party  shall  be  obligated  to 
settle  strikes  or  other  labor  disputes.  Notice  of 
force  majeure  occurrences  and  the  details  constituting 
them  shall  be  given  promptly  to  the  other  party  in 
writing. 

12.0  INDEPENDENT  CONTRACTOR 

CONTRACTOR  is  an  independent  contractor  with  respect  to 
the  performance  of  all  work  hereunder  and  neither 
CONTRACTOR  nor  anyone  employed  by  CONTRACTOR  shall  be 
deemed  for  any  purpose  to  be  the  employee,  agent, 
servant  or  representative  of  BUYER  in  performance  of 
any  work  or  service  hereunder.  BUYER  shall  have  no 
direction  or  control  of  CONTRACTOR  or  its  employees  and 
agents  except  in  the  results  to  be  obtained.  The  work 
performed  hereunder  shall  meet  the  approval  of  BUYER 
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and  shall  be  subject  to  the  general  right  of  inspection 
provided  herein  for  BUYER  to  secure  the  satisfactory 
completion  thereof. 

13.0  COMPLIANCE  WITH  LAWS,  RULES,  AND  REGULATIONS 

In  performance  hereunder  and  every  activity  connected 
therewith  CONTRACTOR  shall  comply  fully  with  all 
applicable  laws,  ordinances,  rules  and  regulations  and 
when  requested,  shall  furnish  evidence  satisfactory  to 
BUYER  of  such  compliance.  Without  limiting  the 
foregoing,  CONTRACTOR  warrants  that  all  materials 
furnished  shall  be  produced  in  compliance  with  the  Fair 
Labor  Standards  Act  of  1938,  as  cunended.  Further 
CONTRACTOR  hereby  certifies  and  confirms  that 
CONTRACTOR  is  and  will  remain  in  compliance  with  all 
Executive  Orders  and  laws  and  the  regulations  issued 
thereunder  required  of  subcontractors  under  U.S. 
government  contracts,  including,  but  not  limited  to  the 
following  which,  as  applicable,  are  incorporated  herein 
by  reference: 

-  Equal  Opportunity  Compliance 

Executive  Order  11246,  as  amended; 

Section  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974,  as  aunended; 

Section  503  of  the  Rehadailitation  Act  of  1973, 
as  amended; 

Executive  Order  11625,  as  amended; 

Executive  Order  12138,  as  amended; 

Small  Business  Act,  as  amended; 

Environmental  Compliance 

Clean  Air  Act,  as  amended; 

Clean  Water  Act,  as  amended; 

Executive  Order  11738,  as  amended; 

Anti-Kic)cback  Enforcement  Act  of  1986; 

Drug-Free  Workplace  Act  of  1988. 

CONTRACTOR  will  promptly  furnish  such  further 
certificates  and  assurance  of  compliance  with  the 
foregoing  as  may  from  time  to  time  be  requested. 
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14.0  UTILIZATION  OF  MINORITY  AND  WOMEN  BUSINESS  ENTERPRISES 

BUYER  has  established  an  affirmative  policy  to  provide 
the  equal  opportunity  for  minority  and  women ' s- business 
enterprises  to  participate  in  the  performance  of 
contracts.  CONTRACTOR  agrees  to  support  this  policy  in 
the  award  of  subcontracts. 

A  minority  or  women-owned  business  enterprise  is 
defined  as  a  business  that  has  at  least  51%  ownership 
by  minority  or  women  members  and  whose  management  and 
daily  business  operations  are  controlled  and  operated 
by  one  or  more  of  such  individuals.  Minority  group 
members  include:  Black  Americans,  Hispanic  Americans, 
Native  Americans,  Asian-Pacific  Americans,  and  Asian- 
Indian  Americans.  CONTRACTOR  acting  in  good  faith  may 
rely  on  written  representations  from  subcontractors  and 
suppliers  as  to  their  minority  or  women-owned 
qualifications. 

CONTRACTOR  agrees  to  furnish  a  list  of  all  expenditures 
made  with  minority  and  women-owned  firms  under  this 
Agreement  if  requested  by  BUYER. 

15.0  DEFENSE  AUTHORIZATION  ACT:  UNLAWFUL  COMPENSATION 

BUYER  is  prohibited,  as  a  defense  contractor  under 
Section  2397  of  Title  10,  United  States  Code,  from 
compensating  certain  former  employees  of  components  of 
the  United  States  Department  of  Defense  within  two 
years  after  leaving  service.  If  CONTRACTOR,  or  anyone 
who  will  be  performing  services  for  BUYER  under  this 
Agreement,  is  a  former  officer  or  employee  of  the 
Department  of  Defense  who  held  a  position  for  which  the 
rate  of  pay  was  a  grade  GS-13  or  above,  or  is  a  former 
or  retired  member  of  the  armed  forces  (excluding  the 
Coast  Guard)  who  held  a  position  at  pay  grade  0-4  or 
above,  then  CONTRACTOR  agrees  to  inform  BUYER  of  this 
background,  and  furnish  information  necessary:  a)  to 
determine  whether  BUYER  may  lawfully  compensate 
CONTRACTOR  under  the  above  law,  and  b)  to  comply  with 
the  reporting  requirements  of  the  law. 

16.0  ASSIGNMENT 

Neither  this  Agreement,  nor  any  claim  or  performance 
obligation  arising  in  connection  with  performance  on 
this  Agreement,  may  be  assigned  by  either  party  without 
the  prior  written  consent  of  the  other  party. 

Assignment  is  permitted  to  a  parent  or  wholly-owned 
subsidiary  as  defined  under  the  security  and  exchange 
laws  of  the  United  States.  In  such  a  case,  written 
notice  of  such  assignment  shall  be  given  to  the  other 
pairty . 


VERSION  1.3 
PAGE  20 


17.0  SUBCONTRACTING 


A  sxibcontractor  is  an  organization  having  a 
contract  with  the  CONT31ACTOR  to  perform  or  furnish  a 
part  of  the  work.  The  requirements  in  this  Agreement 
with  respect  to  subcontractors  and  subcontracts  shall 
also  apply  to  each  succeeding  tier  of  sxibcontractors  and 
subcontracts . 

CONTRACTOR  will  not  subcontract  any  portion  of  the  work 
without  first  obtaining  BUYER’S  written  consent,  which 
will  not  be  unreasonably  withheld.  BUYER  and  CONTRACTOR 
will  mutually  agree  on  which  portions,  if  any,  of  the 
work  that  are  to  be  stabcontracted. 

If  permitted  to  subcontract,  BUYER  reserves  the 
right  of  approval  of  all  subcontractors  which  approval 
will  not  be  unreasonably  withheld.  Approval  of  any 
subcontractor  by  BUYER  shall  not  constitute  a  waiver  of 
any  right  of  BUYER  to  reject  defective  work  or  work  not 
in  conformance  with  this  Agreement. 

CONTRACTOR  will  be  fully  responsible  for  all  acts  and 
omissions  of  its  subcpntractors .  Nothing  in  this 
Agreement  will  be  construed  to  create  any  contractual 
relationship  between  BUYER  and  any  subcontractor,  nor 
any  obligation  on  the  part  of  BUYER  to  pay  or  to  see  to 
the  payment  of  any  money  due  any  subcontractor,  except 
as  may  otherwise  be  required  by  law. 

18 . 0  TERMINATION 

18.1  TERMINATION  FOR  CONVENIENCE 

BUYER,  for  any  reason,  may  terminate  this 
Agreement  or  any  Order  by  giving  CONTRACTOR 
sixty  (60)  days  written  notification  of 
termination. 

In  the  event  of  termination  under  this  section 
18.1,  BUYER  will  pay  CONTRACTOR,  as  full 
satisfaction  of  its  obligations  to  CONTRACTOR, 
CONTRACTOR'S  costs,  determined  in  accordance 
with  its  usual  accounting  practices,  incurred  in 
the  performance  of  this  Agreement  or  an  Order 
prior  to  the  effective  date  of  termination  and 
other  costs  similarly  determined  pertaining  to 
the  work  which  CONTRACTOR  will  incur  as  a  result 
of  termination  plus  equitable  fee  for  work 
performed  less  all  monies  paid  by  BUYER  to 
CONTRACTOR  hereunder. 
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18.2  TERMINATION  FOR  CONTRACTOR'S  BREACH 


If  CONTRACTOR  breaches  any  provision  of  this 
Agreement  or  any  Order,  BUYER  shall  have  the 
right,  in  addition  to  any  other  rights  it  may 
have  hereunder  or  by  law,  to  terminate  this 
Agreement  or  the  Order  by  giving  the  CONTRACTOR 
written  notice.  Time  is  of  the  essence  hereof, 
and  BUYER'S  right  to  require  strict  performance 
by  CONTRACTOR  shall  not  be  affected  by  any 
waiver,  forbearance,  or  course  of  dealing. 


19.0  CONTINUING  OBLIGATIONS 

All  liability  and  indemnity  and  patent  and 
confidentiality  obligations  and  responsibilities 
assumed  by  the  parties  during  this  Agreement  shall 
survive  the  Agreement  termination. 

20.0  GOVERNING  LAW 

This  Agreement  shall  be  construed  in  accordance  with 
and  governed  by  the  laws  of  the  state  in  which  the 
CONTRACTOR'S  operations  are  performed. 

21.0  NOTICES 

All  notices,  requests,  demands  and  other  communication 
hereunder  shall  be  in  writing  by  letter  and/or  by 
telephone  or  facsimile  machine.  If  by  telephone  or 
facsimile  machine,  such  notice  shall  be  confirmed  in 
writing.  All  written  notices  shall  be  deemed  delivered 
if  mailed,  first  class,  postage  prepaid  to  the  address 
set  forth  below  until  some  other  address  (or  individual 
for  attention)  is  designated: 

If  to  CONTRACTOR: 


If  to  BUYER: 


22.0  ENTIRETY 

This  Agreement  and  any  executed  Addenda,  including 
exhibits,  comprises  the  entire  Agreement  between  BUYER 
and  CONTRACTOR  and  there  are  no  agreements,  under 
standings,  promises,  or  conditions  oral  or  written, 
expressed  or  implied,  concerning  the  svibject  matter  or 
in  consideration  hereof  that  are  not  merged  herein  or 
superseded  hereby.  This  Agreement  shall  not  be 
modified  except  by  written  instrument  signed  by 
authorized  representatives  of  the  parties  hereto. 
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IN  WITNESS  WHEREOF,  the  Parties  have  executed  duplicate 
originals  of  this  Agreement. 

CONTRACTOR 

BY: _ 

(Signature) 

NAME:  _ 

TITLE:  _ 

COMPANY:  _ 

DATE: _ 


BUYER 

BY: _ 

(Signature) 

NAME:  _ 

TITLE:  _ 

COMPANY:  Shell  Oil  Company 
DATE : _ 


VERSION  1.3 
PAGE  23 


ADDENDUM  1 


VERSION  1.2 


TABLE  OF  CONTENTS 
ADDENDUM  1 

WASTE  DISPOSAL/WASTE  TREATMENT 


1.0.1  WASTES  TO  BE  TREATED  AND  DISPOSED 
2.0.1  TRANSPORTATION 
3.0.1  TITLE  TO  WASTES 
4.0.1  WARRANTIES 
5.0.1  INDEMNIFICATION 

6.0.1  CERTIFICATION  OF  TREATMENT  AND  DISPOSAL 
7.0.1  ADDITIONAL  INSURANCE 


EXHIBIT  1-A  WASTE  MATERIAL  PROFILE  SHEET 


ADDENDUM  1 

ADDENDUM  1 

WASTE  DISPOSAL/WASTE  TREATMENT 


PURPOSE : 

This  Addendum  1  to  Master  Environmental  Services  Agreement 

No.': _  establishes  additional  terms  and 

conditions  under  which  CONTRACTOR  shall  furnish  BUYER  with 
environmental  services  associated  with  treatment  and  disposal 
of  Wastes. 

For  the  purposes  of  this  Addendum,  the  term  "Waste"  shall 
include  any  and  all  materials  defined  or  identified  as  "solid 
waste"  or  "hasardous  waste"  under  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended,  and  any  state  or  local 
laws  and  regulations,  if  applicable. 

WHEREAS,  BUYER  has  certain  Waste  materials  and  wishes 
the  Wastes  treated  and  the  residues  disposed  of; 

WHEREAS,  CONTRACTOR  is  in  the  Waste  treatment  and 
disposal  business  and  is  willing  to  accept  certain  of 
BUYER'S  Wastes  for  treatment  and  disposal; 

NOW,  THEREFORE,  for  good  and  valuable  consideration,  the 
receipt  and  sufficiency  of  which  is  hereby  acknowledged, 
the  parties  agree  as  follows; 

1.0.1  WASTES  TO  BE  TREATED  AND  DISPOSED 

CONTRACTOR  shall  treat  and  dispose  of  such  quantities 
of  Wastes  profiled  on  a  Waste  Material  Profile  Sheet, 
Exhibit  1-A,  2md  accepted  by  CONTRACTOR,  as  BUYER  shall 
from  time  to  time  request  during  the  term  of  this 
Agreement. 

2.0.1  TRANSPORTATION 

2.1.1  Unless  otheirwise  agreed,  CONTRACTOR  shall  be 
responsible  for  providing  suitable  means  to 
transport  the  Wastes  and  BUYER  shall  be 
responsible  for  loading  Wastes. 

2.2.1  BUYER  shall  deliver  to  CONTRACTOR  shipping 
papers,  manifests,  auid  labels  with  each  shipment 
of  Wastes  in  accordance  with  all  applicable 
requirements  of  the  United  States  Department  of 
Transportation  ( "DOT" )  and  the  United  States 
Environmental  Protection  Agency  ("EPA")  under 
the  Toxic  Substances  Control  Act  ( "TSCA" ) ,  the 
Resource  Conservation  and  Recovery  Act  ( "RCRA" ) , 
and  all  other  statutes  and  regulations.  Upon 
request  CONTRACTOR  will  furnish  to  BUYER 
appropriate  manifest  forms  in  blank.  The  party 
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that  arranges  transportation  shall  comply  with 
all  DOT  regulations. 

2.3.1  Vehicles  used  for  the  transportation  of  Wastes 
shall  be  devoid  of  any  residue  from  previous 
shipments.  If  Wastes  are  spilled  during  loading 
operations,  the  party  responsible  for  such 
loading  shall  thoroughly  clean  up  the  spill. 

2.4.1  The  transporting  party  shall  maintain  in  force 
and  require  all  carriers  it  engages  to  carry 
vehicular  liability  insurance  equivalent  to  that 
specified  in  section  7.0.1  of  this  Addendum  and 
shall,  upon  request,  provide  the  other  party 
with  certificates  of  insurance  evidencing  such 
coverages . 

2.5.1  BUYER  will  provide  satisfactory  roadways  and 
approaches  to  the  point  of  loading.  Unless 
otherwise  agreed  Wastes  will  be  loaded  at 
BUYER'S  place  of  business  or  received  at 
CONTRACTOR'S  facilities  during  normal  business 
hours,  Monday  through  Friday,  except  holidays. 

3.0.1  TITLE  TO  WASTES 


3.1.1  Unless  rejected  as  provided  in  section  3.2.1, 

title  to  Wastes  passes  from  BUYER  to  CONTRACTOR: 

(a)  If  CONTRACTOR  arranges  for  transportation, 
at  the  time  that  a  loaded  vehicle  leaves  BUYER'S 
premises ; 

(b)  If  transportation  is  arranged  by  BUYER,  at 
'^e  ti:me  the  Wastes  have  been  accepted  at  a 
CONTRACTOR  facility  to  which  they  have  been 
manifested. 


(c)  Wastes  shall  be  "accepted"  at  a  CONTRACTOR 
facility,  once  these  materials  are  found  to  be 
materially  conforming  to  their  respective  Waste 
Material  Profile  Sheets  (Exhibit  1-A)  and  the 
manifest  signed  by  CONTRACTOR. 

3.2.1  At  any  time  before  the  condition  of  Waste 
delivered  hereunder  has  materially  changed 
condition,  CONTRACTOR  may  reject  Waste  which 
does  not  conform  in  all  material  respects  to  the 
description  in  its  Uniform  Waste  Data  Sheet. 
Rejection  shall  be  made  by  telephone  within 
24  hours  after  CONTRACTOR  discovers  the 
nonconformance  and  confirmed  in  writing  within 
five  working  days  thereafter.  BUYER  shall  have 
twenty  (20)  working  days  after  receipt  of 
initial  notice  in  which  to  verify  the 
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nonconformity  and,  if  possible,  make’  any 
corre'^.'tions  by  which  to  bring  the  Waste  into 
conformance.  If  testing  establishes  the  Waste 
is  in  fact  in  conformance  in  all  material 
respects  or  if  corrections  bring  the  Waste  into 
conformance  in  all  material  respects,  then 
CONTRACTOR'S  rejection  shall  be  void  and  of  no 
effect.  Otherwise,  BUYER  shall  arrange  for 
removal  and  alternative  treatment  and/or 
disposal  of  the  rejected  Waste.  BUYER  shall  be 
responsible  for:  (a)cost  of  transportation  of 
the  rejected  Waste  to  CONTRACTOR'S  facility,  if 
such  transportation  was  performed  by  CONTRACTOR; 
and  (b)all  reasonable  charges  incurred  by 
CONTRACTOR  for  hauling,  loading,  preparing, 
storing,  and  caring  for  the  rejected 
Waste  ( including  analytical  work  performed  on 
behalf  of  BUYER  and  decontamination  and  cleaning 
of  equipment). 


3.3.1  Irrespective  of  when  title  passes,  while  the 
Wastes  are  in  CONTRACTOR'S  possession, 
CONTRACTOR  shall  be  responsible  for  its  proper 
handling,  storage,  treatment,  and  disposal  and 
for  any  bodily  injury  or  damage  to  property 
which  may  thereafter  be  caused  by  the  Wastes, 
unless  such  injury  or  damage  is  caused  by  breach 
of  BUYZR's  warranties  provided  under  sections 
4.1.1,  4.4.1  or  4.5.1. 

4.0.1  WARRANTIES 

4.1.1  BUYER  warrants  that  all  Wastes  which  may  be 
received  by  CONTRACTOR  pursuant  to  this 
Agreement  shall  materially  conform  to  the 
description  of  Wastes  in  the  Waste  Material 
Profile  Sheets. 

4.2.1  CONTRACTOR  warrants  that  its  services  performed 
under  this  Agreement  shall  comply  with  all 
requirements  of  federal,  state  and  local  laws, 
regulations,  and  ordinances. 

4.3.1  CONTRACTOR  wanrants  that  it  has  in  effect  and 
will  use  its  best  efforts  to  maintain  all 
permits,  licenses,  and  governmental 
authorizations  and  approvals  required  for 
treating,  storing,  or  disposing  the  Wastes  which 
are  or  may  become  the  subject  of  this  Agreement. 
Upon  request  CONTRACTOR  will  furnish  to  BUYER 
copies  of  permits,  licenses,  authorizations  or 
approvals  in  effect  relating  to  the  Wastes  to  be 
treated,  stored,  or  disposed  of  hereunder.  If 
any  change  occurs  to  such  permits,  licenses. 
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authorizations  or  approvals  which  affect  any 
right  or  obligation  contained  in  this  Agreement, 
CONTRACTOR  shall  notify  BUYER  in  writing  within 
seven  {  7 )  days . 

4.4.1  The  party  arranging  for  transportation  warrants 
that  all  permits,  licenses,  authorizations,  and 
approvals  required  for  transportation  of  the 
Wastes  by  federal,  state  and  local  laws, 
regulations,  and  ordinances  shall  be  in  effect 
at  the  time  of  transportation. 

4.5.1  The  party  supplying  containers  for  the 
transportation  of  Wastes  warrants  that  the 
containers  comply  with  all  laws,  regulations  or 
ordinances  which  may  be  applicable  to  their 
packaging  or  transportation,  including,  but  not 
limited  to  DOT  regulations. 

4.6.1  Invoices  will  be  based  upon  the  recorded  weights 
unless  otherwise  provided  in  Order.  Each 
vehicle  containing  liquid  or  solid  Wastes  in 
bulk  shall  be  weighed  upon  receipt  at  the 
CONTRACTOR  facility.  After  the  bulk  liquid  or 
solid  Wastes  are  off-loaded,  the  vehicle  will 
again  be  weighed,  and  the  difference  between  the 
gross  weight  ( loaded  tanker  or  trailer  and 
tractor)  and  the  tare  weight  (empty  tariker  or 
trailer  and  tractor)  shall  be  the  net  weight  of 
the  liquid  or  solid  Wastes  to  be  used  for 
invoice  purposes. 

5.0.1  INDEMNIFICATION 

5.1.1  In  addition  to  the  indemnification  provided  each 
party  under  Article  3,  LIABILITY-INDEMNITY,  of 
the  Master  Environmental  Services  Agreement  and 
subject  to  section  5.2.1  below,  following 
transfer  of  title,  BUYER  shall  be  relieved  of 
all  responsibility  and  CONTRACTOR  shall  become 
responsible  for  any  and  all  loss,  damage  or 
injury  to  persons  or  property,  and  CONTRACTOR 
shall  indemnify  and  hold  BUYER  harmless  from  any 
and  all  liability,  damages,  costs,  claims 
(inclutiing  but  not  limited  to  any  claims  of 
government  agencies),  demands  and  expenses,  of 
whatever  type  or  nature  arising  out  of  the 
perforiiance  of  this  Agreement,  including,  but 
not  limited  to,  attorney's  fees,  caused  by  or 
resulting  from  pollution  or  other  damage,  which 
shall  be  caused  by,  arise  out  of,  or  in  any 
manner  be  connected  with  Waste,  including 
violations  by  CONTRACTOR  of  statutes, 
regulations,  rules  and/or  ordinances,  except  to 
the  extent  such  fine,  charge  and/or  assessment 
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is  caused  by  or  contributed  to  by  BUYER,  its 
officer's,  employees  or  agents. 

5.2.1  BUYER  agrees  to  indemnify  CONTRACTOR  against  all 
such  liability,  cost,  and  expense  which  arise 
out  of  or  in  connection  with  the  treinspojrtation , 
treatment  and  disposal ,  or  handling  of  any  Waste 
delivered  by  CONTRACTOR,  if  such  liability 
results  from  the  failure  of  the  Waste  to  conform 
to  the  composition  of  Waste  described  in  the 
Waste  Material  Profile  Sheets. 


6.0.1  CERTIFICATION  OF  TREATMENT  AND  DISPOSAL 

CONTRACTOR  shall  provide  -.cfYER  with  a  certification  of 
disposal  verifying  that  designated  Wastes  accepted  by 
it  have  been  properly  treated  and  disposed.  CONTRACTOR 
shall  also  provide,  upon  request  by  BUYER,  a  list  of 
landfill  sites  used  by  CONTRACTOR  for  ash  disposal  for 
incineration  services. 


7.0.1  ADDITIONAL  INSURANCE 

CONTRACTOR  shall  have  in  effect  and  shall  maintain  for 
the  term  of  this  Agreement  the  following  insurance  in 
addition  to  those  in  Article  6,  INSURANCE,  of  the 
Master  Environmental  Services  Agreement: 


Automobile  Liability 
(Covers  all  vehicles, 
including  leased  vehicles; 
covers  release  of  pollutants 
during  transportation.) 

Pollution  Liability 
(Covers  sudden  and  non-sudden 
pollution  at  CONTRACTOR'S 
facilities) 


$5,000,000  single  limit 
Bodily  injury  and 
property  damage 
combined 


$5,000,000  per  occurrence 
$10,000,000  annual  aggregate 
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IN  WITNESS  WHEREOF,  the  Parties  have  executed  duplicate 
originals  of  this  Addendum  in  the  presence  of  the 
undersigned  witnesses. 

CONTRACTOR 

BY: _ 

(Signature) 

NAME:  _ 

TITLE:  _ _ 

COMPANY:  _ _ 

DATE : _ 

BUYER 

BY: _ 

( Signature) 

NAME:  _ 

TITLE;  _ 

COMPANY:  Shell  Oil  Company 
DATE; _ 


********************************** 


Exhibit  1-A 

WASTE  MATERIAL  PROFILE  SHEET 
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ADDENDUM  2 

ADDENDUM  2 

EMERGENCY  SPILL  RESPONSE 


PURPOSE: 

This  Addendum  2  to  Master  Environmental  Services  Agreement 

No;: _  establishes  additional  terms  and 

conditions  under  which  CONTRACTOR  shall  furnish  BUYER  with 
environmental  services  associated  with  the  mitigation  of 
environmental  impact  caused  by  hazardous  sxibstances  spills. 

For  purposes  of  this  Addendum,  hazardous  substances  shall 
include:  any  and  all  siibstances  defined  or  identified  as 
hazardous  substances  or  hazardous  chemicals  under  the 
Resources  Conservation  and  Recovery  Act  (RCRA) ,  as  amended, 
the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  (CERCLA),  as  amended,  the  Hazard  Communication 
Standard  (HAZCOM) ,  the  Hazardous  Work  Operations  and 
Emergency  Response  Standard  (HAZWOPER) ,  and  other  applicable 
federal  and  state  regulations  as  of  the  date  of  this 
Agreement;  and  petroleum  (including  crude  oil  and  any  of  its 
fractions),  but  shall  not  include  high  level  radioactive 
materials  as  defined  by  the  Atomic  Energy  Act  or  materials  or 
substances  designed  or  produced  for  use  as  explosives. 

Therefore,  BUYER  and  CONTRACTOR  agree  as  follows: 

1.0.2  SERVICES 

1.1.2  The  services  for  the  mitigation  of  environmental 
impact  caused  by  hazardous  substance  shall 
include,  but  not  be  limited  to  the  following: 

Containment,  neutralization,  decontamination, 
recovery,  cleanup,  and  repackaging  of 
materials; 

-  Site  assessment  amd  site  restoration; 

-  Transportation ,  storage,  treatment  or 
disposal  of  waste; 

-  Engineering  and  technical  services,  including 
sampling,  analysis,  design,  engineering, 
construction,  or  any  other  related  services; 

-  Environmental  consulting,  preparedness 
evaluation,  or  any  other  related  consulting 
seirvices . 
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2.0.2  WARRANTIES,  REPRESENTATIONS,  AND  OBLIGATIONS 

2.1.2  CONTRACTOR'S  General  Obligations 

CONTRACTOR  warrants  and  represents  that  it  has 
the  capability,  experience,  and  means  required 
to  perform  the  services  contemplated  by  this 
Addendxxm . 

CONTRACTOR  warrants  and  represents  that  its 
personnel  (including  its  subcontractors)  are 
fully  trained  and  certified,  in  accordance  with, 
but  not  limited  to,  the  OSHA  Respiratory 
Protection  Standard  (29  CFR  1910.134),  Hazard 
Communication  Standard  (29  CFR  1910.1200),  and 
Hazardous  Waste  Operations  and  Emergency 
Response  Standard  (29  CFR  1910.120). 

2.2.2  Personnel  and  Equipment 

CONTRACTOR  warrants  and  represents  that  it  will 
maintain  qualified  personnel  stationed  on 
24-hour  call,  in  the  cities  listed  in 
Exhibit  2-A  (collectively  known  as  "Expert 
Teams").  Each  Expert  Team  will  consist  of 
individuals  trained  in  current  spill  control  and 
clean  up  technology  and  capable  of  administering 
reSf-onse  to  spills  of  hazardous  substances 
required  by  this  Addendum. 

CONTRACTOR  warrants  and  represents  that  it  will 
maintain  fully  equipped  emergency  spill  control 
units  ("Emergency  Units")  in  the  locations 
listed  in  the  attached  Exhibit  2-A. 

2.3.2  General  Spill  Response 

BUYER  will  request  one  of  the  following  spill 
response  services  by  a  direct  telephone  call  to 
Contractor  at  the  closest  CONTRACTOR  location 
and  emergency  telephone  number  as  listed  in 
Exhibit  2-A. 

1)  Spill  Response  Dispatch  -  CONTRACTOR  will,  if 
available,  dispatch  Expert  Team  dnid  Emergency 
Unit  to  the  scene  of  the  spill. 

2)  Spill  Response  Standby  -  CONTRACTOR  will,  if 
available,  place  Expert  Team  and  Emergency 
Unit  on  standby  until  requested  by  BUYER  to 
dispatch  or  to  release  from  standby.  If 
while  on  standby,  CONTRACTOR  receives  other 
wor.k,  BUYER  will  be  notified  and  shall  either 
release  or  pay  standby  charges. 
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BUYER  will  promptly  confirm  all  telephone 
requests  to  CONTRACTOR  in  writing  or  by 
facsimile  machine  by  issuing  a  Spill  Response 
Dispatch/Standby  Confirmation  (Exhibit  2-B) . 

Upon  arrival  at  the  spill  site,  BUYER  and 
CONTRACTOR  will  agree  on  the  services  to  be 
performed.  CONTRACTOR  shall  perform  services 
until  such  time  that  BUYER  determines  that 
services  are  no  longer  required.  In  the  event 
that  CONTRACTOR  arrives  at  spill  site  prior  to 
BUYER,  CONTRACTOR  will  take  all  prudent  actions 
that  CONTRACTOR  deems  necessary  and  any 
liabilities  incurred  from  such  actions  shall  be 
governed  by  Article  3,  LIABILITY- INDEMNITY,  of 
the  Master  Environmental  Services  Agreement. 

BUYER  will  provide  CONTRACTOR  with  relevant 
information  reasonably  available  concerning  the 
composition,  quantity,  toxicity,  and  potentially 
hazardous  properties  of  any  materials  known  or 
believed  to  be  present  at  site  for  which 
services  are  requested. 

CONTRACTOR  shall  make  its  own  determination  as 
to  the  orecautions  appropriate  for  any  material, 
but  CONTTRACTOR  shall  accept  BUYER'S 
determination  in  a  given  situation  that  a 
material  is  hazardous  and  handle  it  accordingly, 
whether  or  not  the  particular  material  involved 
meets  the  definition  of  hazardous  waste  under 
applicable  laws  and  regulations. 

CONTRACTOR  shall  maintain  a  copy  of  employee's 
training  certifications/docux  entation  for  all 
personnel  employed  by  the  CONTRACTOR  and  its 
siibcontractors  employed  to  work  under  this 
Addendum  prior  to  beginning  work.  These  records 
shall  be  made  available  to  BUYER  upon  request. 

CONTRACTOR  shall  maintain  daily  logs  of  its 
personnel,  equipment,  and  supplies  used  on  the 
project,  both  for  CONTRACTOR'S  employees  and  its 
subcontractors.  These  records  shall  be  made 
available  to  BUYER  upon  request. 

CONTRACTOR  shall  maintain  documentation  of  their 
medical  surveillance  program  and,  consi.tent 
with  confidentiality  limitations,  provide  such 
docximentation  to  BUYER'S  representative  upon 
reques  . 
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2.4.2  CONTRACTOR'S  Emergency  Response 

For  CONTRACTOR  conducting  "Emergency  Response" 
under  29  CFR  1910.120,  the  requirements  include 
but  are  not  limited  to: 

A.  Pre-emergency  planning/coordination  with 
outside  agencies. 

B.  Developing,  implementing,  and  documenting 
the  incident  command  system  for  the 
project. 

C.  Identification  of  and  training  of 
Contractor's  personnel  regarding 
emergency  recognition  and  prevention 
relative  to  the  specific  project. 

D.  Identifying  safe  distances  and  places  of 
refuge  relative  to  the  specific  project. 

E.  Establishing  evacuation  routes  and 
procedures  for  the  specific  project  in 
coordination  with  Buyer's  representative. 

F.  Establishing  site  security  and  control 
procedures  for  the  specific  project  in 
coordination  with  Buyer's  representative. 

G.  Establishing  decontamination  procedures 
applicable  to  the  project. 

H.  Identifying  emergency  medical  treatment 
and  first  aid  procedures. 

I.  Identifying  emergency  alerting  and 
response  procedures. 

J.  Establishing  personal  protective 
equipment  and  emergency  equipment  of  the 
project. 

K.  Preparing  and  submitting  to  BUYER'S  on¬ 
site  representative  a  post-emergency 
critique  for  the  emergency  response 
discussing  CONTRACTOR'S  overall  response 
efforts  and  possible  improvements  which 
could  be  made.  This  critique  shall  be 
submitted  to  BUYER'S  representative 
within  30  days  after  completion  of  all 
work  related  to  the  project. 

2.5.2  CONTRACTOR'S  Post  Emergency  Response 

For  CONTRACTOR  conducting  "Post -Emergency  Clean 
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Up"  under  29  CFR  1910.120,  requirements  include 
but  are  not  limited  to: 

A.  CONTRACTOR  should  review  and  be  familiar 
with  BUYER'S  major  oil  spill  safety  and 
health  program  for  post-emergency  clean¬ 
up  operation. 

B.  CONTRACTOR  shall  prepare  a  site 
characterization  plan  and  analysis 
evaluation  by  a  Certified  Industrial 
Hygienist  (CIH)  or  other  qualified  person 
mutually  agreed  upon  by  the  BUYER  and 
CONTRACTOR.  BUYER  may  require  a  CIH  for 
a  major  oil  spill. 

C.  CONTRACTOR  shall  develop  a  site-specific 
safety  &  health  pleui  for  the  project  by 
the  site  safety  and  health  supervisor, 
prior  to  beginning  work. 

D.  CONTRACTOR  shall  implement  site  control 
procedures  to  prevent  or  control  employee 
exposure  to  hazardous  substances  as 
identified  in  site  safety  and  health 
plan. 

E.  CONTRACTOR  shall  develop,  implement,  and 
document  the  following  on  a  project- 
specific  basis  as  required  to  comply  with 
29  CFR  1910.120: 

( 1 )  Engineering  controls  and  work 
practices  to  be  used  in  the  cleanup 
activities . 

(2)  Personal  protective  equipment 
requirements . 

( 3 )  Frequency  and  type  of  air 
monitoring,  personnel  monitoring, 
and  environmental  sampling 
techniques  and  instrumentation  to  be 
used,  including  methods  of 
maintenance  and  calibration  of 
monitoring  any  sampling  equipment  to 
be  used.  Documentation  shall  be 
provided  to  BUYER'S  representative 
within  30  days  of  completion  of 
CONTRACTOR'S  work  on  the  post¬ 
emergency  cleeuiup. 

(4)  Decontamination  procedures  to  be 
used. 
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( 5 )  Post-Emergency  critique ; 
discussing  such  items  as  the 
effectiveness  of  the  cleanup  and  any 
recommended  improvements  shall  be 
provided  to  BUYER'S  representative 
within  30  days  of  completion  of 
CONTRACTOR'S  work  on  the  post¬ 
emergency  cleanup. 

(6)  Confined  space  entry  procedures. 

(7)  A  spill  containment  program  for  the 
cleanup. 

( 8 )  Work  practices  to  be  used  in  the 
cleanup  activities. 

2.6.2  CONTRACTOR'S  Waste  Handling  Obligations 

CONTRACTOR  shall  not  transport,  store,  or 
dispose  of  ary  hazardous  waste  without  the 
written  consent  of  the  BUYER. 

CONTRACTOR  shall  not  use  any  alternative 
treatment,  storage,  or  disposal  facility  without 
BUYER'S  approval  and  the  approval  of  the 
appropriate  governmental  authorities. 

As  to  all  transportation  services  undertaken, 
CONTRACTOR  warrants  that  it  is  duly  licensed  to 
receive  the  material  subject  to  any  agreed  Order 
upon  request  for  services,  and  that  the  drivers 
and  trucks  supplied  by  CONTRACTOR  will  be 
trained,  authorized,  equipped,  and  licensed  to 
carry  such  material,  in  accordeuice  with  prudent 
safety  precautions  and  applicable  federal, 
state,  or  local  laws  and  regulations.  Trucks 
and  other  equipment  used  by  CONTRACTOR  for 
performance  of  the  services  shall  be  in  first- 
class  operating  condition,  shall  be  suitable  for 
the  particular  services  requested,  and  shall  be 
periodically  inspected  and  properly  maintained. 

2.7.2  BUYER'S  General  Obligations 

BUYER  warrants  that  it  holds  clear  title  to  or 
is  custodian  for  all  hazardous  substances  to  be 
treated,  stored,  controlled,  or  disposed  and  is 
under  no  legal  restraint  or  order  which  would 
prohibit  the  treatment,  storage,  or  disposal  of 
such  hazardous  substemces  by  any  transporter  or 
disposal  facility. 

BUYER  shall,  if  deemed  necessary  by  CONTRACTOR, 
secure  all  necessary  approvals,  judicial,  and/or 
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administrative  orders  necessary  to  insure 
CONTRACTOR'S  legal  access  to  the  site.  In  the 
event  the  Work  requires  immediate  response  by 
CONTRACTOR  prior  to  BUYER  securing  such 
approvals  as  set  forth  above,  and  if  CONTRACTOR 
is  nonetheless  directed  by  BUYER  to  proceed  with 
such  response,  then  CONTRACTOR  shall  proceed 
with  such  response  Work.  For  such  instances, 
BUYER  shall  indemnify  CONTRACTOR  with  respect  to 
any  related  site  access  claims  arising  out  of 
response  work. 

BUYER  shall  be  responsible  for  repairs  to  all 
roadways  and  rights-of-way  arising  out  of  the 
normal  wear  and  tear  resulting  from  CONTRACTOR'S 
use  thereof  by  its  equipment  during  the 
performance  of  the  Work  unless  otherwise  agreed 
to. 


IN  WITNESS  WHEREOF,  the  Parties  have  executed 
duplicate  originals  of  this  Addendum. 

CONTRACTOR 

BY: _ 

( Signature ) 

NAME:  _ 

TITLE:  _ 

COMPANY:  _ 

DATE : _ 


BUYER 

BY:_^ _ 

(Signature) 

NAME:  _ 

TITLE:  _ 

COMPANY:  Shell  Oil  Company 
DATE : _ 
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********************************** 
EXHIBIT  2-A 

LOCATION  OF  EQUIPMENT  AND  MANPOWER  RESOURCES 
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********************************** 

EXHIBIT  2-B 

SPILL  RESPONSE  DISPATCH/STANDBY  CONFIRMATION 
FAX  CONFIRMATION  FORM 

^ ++  -r  +  )  +++++-HH-+ 


TO:  _ (CONTRACTOR  name) 

FOR  THE  ATTENTION  OF:  _ 


FROM:  _ (BiTYER  requesting  service) _ 

DEPARTMENT : _ 

PHONE  NUMBER: _ 

FAX  NUMBER: _ 

TOTAL  PAGES  INCLUDING  THIS  COVER  SHEET: _ 

#####################/########################/############# 

SUBJECT:  RELEASE  NOTICE/CONFIRMATION  TO  RESPOND 

Gentleman: 


In  accordance  with  Master  Environmental  Services 

Agreement  _ ,  including  Addendum  2,  between  our 

companies  and  confirming  BUYER'S  telephone  notice 

to  _ _ _  it  is  requested  that  CONTRACTOR 

respond  to  a  spill  at: 


Agreed  to  response  includes:  (e.g.  manpower  and  equipment 
needs ,  etc . ) : 


The  BUYER'S  representative  to  contact  with  regard  to  this 
response  until  further  notice  is: 


BUYER'S  contact  telephone  number  : _ 

BUYER'S  contact  Fax  number  : _ 

Signed:  (BUYER'S  representative): _ 

Date : _ ^ _  Time : 
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ADDENDUM  3 

LABORATORY  TESTING  AND  ANALYSIS 


PURPOSE : 

This  Addendum  3  to  Master  Environmental  Services  Agreement 

No.': _  establishes  additional  terms  and 

conditions  under  which  CONTRACTOR  shall  furnish  BUYER  with 
Laboratory  Testing  and  Analysis  services. 

WHEREAS,  BUYER  is  engaged  in  the  business  of  producing, 
manufacturing,  transporting,  storing  and  marketing  petroleum 
and  chemical  products; 

WHEREAS,  BUYER  is  required  from  time  to  time  to  analyze 
samples  of  petroleum  and  chemical  products,  including 
groundwater  and  soil  potentially  containing  such  products,  by 
qualified  environmental  analytical  laboratories  and  wishes  to 
contract  some  of  these  laiboratory  analyses  to  an  outside 
laboratory; 

WHEREAS,  CONTRACTOR  represents  that  it  is  qualified  to 
perform  the  aforementioned  laboratory  analyses  emd  wishes  to 
perform  such  laboratory  analyses  for  BUYER; 

NOW,  THEREFORE,  for  good  and  valuedale  consideration,  the 
receipt  and  sufficiency  of  which  is  hereby  acknowledged,  the 
parties  agree  as  follows: 


1.0.3  DEFINITIONS 

1.1.3  "Sample  Delivery  Schedule"  means  the  number  of 
samples,  matrix  type  and  dates  that  samples  will 
be  delivered  to  CONTRACTOR. 

1.2.3  "Seunple  Delivery  Acceptamce"  means  the  point  in 
time  at  which  CONTRACTOR  has  determined  that  it 
can  proceed  with  defined  work  following  receipt 
and  inspection  of  seuaples  emd  resolution  of 
discrepancies  as  described  in  sections  2.2.3  and 
2.3.3. 

1.3.3  "Results"  means  either  data  generated  by 
CONTRACTOR  from  the  emalysis  of  one  or  more 
samples  or  the  work  product  generated  by 
CONTRACTOR  in  the  performance  of  consulting 
services . 

1.4.3  "Preliminary  Results"  means  any  verbal, 
facsimile,  or  draft  result  that  is  provided  to 
BUYER  in  advance  of  the  final  report. 
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expense . 

3.0.3  CERTIFICATION  OF  DATA 

3.1.3  Where  applicable,  CONTRACTOR  will  use  analytical 
methodologies  which  are  in  substantial 
conformity  with  U.S.  Environmental  Protection 
Agency  (EPA),  state  agency,  American  Society  for 
Testing  Materials  (ASTM) ,  Association  of 
Official  Analytical  Chemists  (AOAC),  Standard 
Methods  for  Examination  of  Water  and  Wastewater, 
or  other  recognized  methodologies. 

3.2.3  CONTRACTOR  will  maintain  a  comprehensive  Quality 
Assurance  Process  including,  but  not  limited  to, 
control  checks  on  bottle  preparation,  sample 
handling  and  holding,  analytical  quality 
control,  certification  of  equipment  used  in 
analyzing  samples  and  a  QA/QC  manual. 

3.3.3  All  testing  and  analytical  services  provided 
under  this  Agreement  must  be  done  at  the 
CONTRACTOR  facility  where  the  samples  are  sent. 
Any  exceptions  to  this  requirement  must  be 
approved  by  BUYER  representative  requesting  the 
analysis,  documented  in  writing,  and  will  only 
apply  to  the  Order  for  which  the  exception  was 
granted . 

3.4.3  Preliminary  Results  may  be  given  in  advance  of 
the  written  repoirt  of  Results.  Such  Preliminary 
Results  are  tentative  Results  only,  subject  to 
confirmation  or  change  based  on  final  review. 

4.0.3  WARRANTIES 

4.1.3  CONTRACTOR  warrants  that  its  services  will 
fulfill  obligations  set  forth  in  sections  2.3.3, 

3.1.3  and  3.2.3  hereof.  The  liability  and 
obligations  of  CONTRACTOR  emd  the  remedies  of 
BUYER  in  connection  with  any  services  performed 
by  CONTRACTOR  which  do  not  fulfill  obligations 
set  forth  in  sections  2.3.3  emd  3.1.3  hereof 
shall  be  limited  to  repeating  the  service 
performed  by  CONTRACTOR  or  refunding  in  full  or 
in  part  fees  paid  by  BUYER  for  such  services. 
CONTRACTOR'S  obligation  to  repeat  any  services 
with  respect  to  any  scuaple  will  be  contingent  on 
the  BUYER'S  providing,  at  the  request  of 
CONTRACTOR  and  at  the  expense  of  BUYER, 
additional  sample(s)  if  necesseury. 

4.2.3  CONTRACTOR  warrants  that  it  possesses  emd 
maintains  all  licenses  and  certifications  which 
are  required  to  perform  services  under  this 
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Agreement.  CONTRACTOR  will  notify  BUYER  in 
writing  within  7  days  of  any  decertification  or 
revocation  of  any  license,  or  notice  of  either, 
which  affects  services  provided  under  this 
Agreement . 

4.3.3  BUYER  represents  and  warrants  that  any  sample 
delivered  to  CONTRACTOR  will  be  preceded  or 
accompanied  by  complete  written  disclosure  of 
the  presence  of  any  hazardous  substances  known 
or  suspected  by  BUYER.  BUYER  further  warrants 
that  any  sample  containing  any  known  or 
suspected  hazardous  siibstance  which  is  delivered 
to  CONTRACTOR'S  premises  will  be  packaged, 
labeled,  transported  and  delivered  properly  and 
in  accordance  with  the  applicable  laws. 


IN  WITNESS  WHEREOF,  the  Parties  have  executed  duplicate 
originals  of  this  Addendvim. 


CONTRACTOR 

BY: _ 

(Signature) 

NAME:  _ 

TITLE;  _ 

COMPANY:  _ 

DATE : _ 


BUYER 

BY: _ 

(Signature) 

NAME:  _ _ 

TITLE:  _ 

COMPANY;  Shell  Oil  Company 
DATE : _ 
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ADDENDUM  4 
WASTE  HAULING 


PURPOSE : 

This  Addendtim  4  to  Master  Environmental  Services  Agreement 

No.: _  establishes  additional  terms  and 

conditions  under  which  CONTRACTOR  shall  furnish  BUYER  with 
Waste  hauling  services . 

For  the  purposes  of  this  Addendvun,  the  term  "Waste”  shall 
include  any  and  all  materials  defined  or  identified  as  "solid 
waste"  or  "hazardous  waste"  under  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended,  and  any  state  or  local 
laws  and  regulations,  if  applicable. 

1.0.4  TRANSPORTATION 

Slibject  to  the  limitations  and/or  availability  of 
CONTRACTOR'S  equipment  and  qualified  drivers, 

CONTRACTOR  shall  transport  all  tonnage  offered  by  BUYER 
from  BUYER'S  designated  origins  to  destinations 
designated  by  BUYER,  as  specified  in  the  Order. 

2.0.4  EQUIPMENT 

CONTRACTOR  shall  provide  all  equipment  necessary  to 
perform  the  transpoirtation  required  hereunder  which 
shall  (a)  be  suitaLble  for  the  particular  transportation 
required,  (b)  include  any  special  equipment  that  is 
requested  by  BUYER  and  agreed  to  by  CONTRACTOR  when  the 
shipping  Order  is  placed,  (c)  comply  with  the 
specifications  for  equipment  for  such  transportation 
prescribed  by  any  applicable  governmental  regulations 
(including  those  of  the  U.S.  Department  of 
Transportation),  auid  (d)  be  maintained  by  CONTRACTOR  in 
good,  safe  and  seirviceeUsle  condition.  BUYER  shall  have 
the  right,  but  not  the  duty,  to  inspect  any  equipment 
tendered  and  to  reject  any  equipment  which  does  not,  in 
BUYER'S  sole  judgment,  meet  all  of  the  edxjve 
requirements . 


3.0.4  DRIVERS 

CONTRACTOR'S  drivers  shall  be  courteous,  fully 
qualified  and  product  knowledgeable  as  required  for 
safety,  shall  present  a  neat  appeeurance,  must  be  able 
to  communicate  with  BUYER'S  personnel  and  shall  comply 
with  all  reasonable  operational  procedures  of  BUYER  emd 
its  customers. 

When  loading  or  unloading  at  origins  or  destinations, 
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CONTRACTOR'S  drivers  shall  comply  with  all' plant 
procedures.  CONTRACTOR'S  drivers  shall  promptly  report 
all  Waste  spills,  shortages,  or  accidents  which  occur 
in  the  course  of  performance  hereunder  in  accordance 
with  the  procedure  set  forth  in  the  Order  or  in 
section  5.2.4,  as  applicable. 

4.0,4  DELIVERY 

In  the  event  delivery  cannot  be  made  as  scheduled, 
C0NT31ACT0R  shall  SO  advise  BUYER  as  soon  as  possible, 
utilizing  the  procedure(s)  established  in  the  Order. 
However,  nothing  in  this  section  4.0.4  shall  be 
construed  as  relieving  CONTRACTOR  of  its  obligation 
under  this  Agreement  to  make  on  time  deliveries  and  in 
a  safe  manner. 

5.0.4  ENVIRONMENTAL  INCIDENTS 
5.1.4  RESPONSE 

If,  in  the  course  of  performance  of  this 
Agreement,  there  is  emy  escape,  release, 
spillage  or  other  environmental  incident 
involving  Waste  being  hauled,  CONTRACTOR  shall 
promptly  commence  and  carry  out  any  necessary  or 
required  cleanup  or  other  action  to  remedy  or 
mitigate  the  consequences  thereof,  and  shall 
bear,  pay  and  discharge  all  costs  emd  expenses 
associated  therewith  euid  shall  hold  BUYER 
harmless  for  such  costs  and  expenses,  except  to 
the  extent  any  such  escape,  release,  spillage  or 
incident  is  caused  or  contributed  to  by  BUYER. 
CONTRACTOR  shall  immediately  notify  all 
appropriate  governmental  authorities  and  BUYER 
upon  occiirrence  of  emy  such  escape,  release, 
spillage  or  other  environmental  incident. 

CONTRACTOR  shall  deem  up  any  such  escape, 
release,  spillage  or  incident  in  accordance  with 
all  applicable  statutes,  ordinances, 
regulations,  orders  and  rules  and  shall  dispose 
of  emy  hazardous  Waste  resulting  from  any  such 
cleemup  activity  in  accordance  with  such 
statutes,  ordinances,  regulations,  orders  and 
rules  and  under  a  plem  and  at  a  Waste  site 
approved  by  BUYER.  Should  CONTRACTOR  fail  to 
promptly  undertake  necessary  cleanup  or  other 
remedial  action  as  required  hereunder,  BUYER  may 
xmdertake  any  such  cleemup  or  other  remedial 
action,  emd,  upon  BUYER'S  demand,  CONTRACTOR 
shall  provide  prompt  reimbursement  to  BUYER  of 
the  costs  and  expenses  of  emy  such  measures 
taken  pursuant  to  this  provision.  In  no  event 
^  shall  CONTRACTOR  raise  or  plead  as  a  defense  to 
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a  claim  for  reimbursement  of  expenses  incurred 
by  BUYER  hereunder  that  BUYER,  in  undertaOcing  or 
performing  such  measures,  acted  as  a  volvinteer, 
and  any  such  defense  of  "volunteer"  is  hereby 
waived  by  CONTRACTOR. 

5.2.4  REPORTING 

In  addition  to  any  other  requirements  herein, 
CONTRACTOR  shall  notify  CHEMTREC  in  any  event  in 
which  (1)  any  amount  of  BUYER'S  Waste  in 
CONTRACTOR'S  custody  is  or  potentially  may  be 
released  to  the  environment  (air,  land  or 
water);  (2)  BUYER'S  public  image  is  or  may  be 
adversely  affected;  (3)  BUYER'S  Waste  are 
involved  in  any  incident  which  causes  any 
significcint  public  inconvenience  including,  but 
not  limited  to,  response  by  emergency  response 
personnel . 

In  such  cases,  CONTRACTOR'S  requirement  to 
notify  BUYER  will  be  satisfied  by  notifying 
CHEMTREC  of  the  situation  at  1-800-424-9300,  and 
specifying  a  telephone  number  and  contact  person 
from  whom  BUYER  can  obtain  additional 
information  and  provide  technical  assistance  if 
required . 

6.0.4  BILL  OF  LADING 

Unless  otherwise  provided  herein,  the  CONTRACTOR'S 
Straight  Bill  of  Lading,  and  federal  regulations  shall 
govern  the  rights  and  responsibilities  of  BUYER  and 
CONTRACTOR  in  their  performauice  hereunder.  In  the 
event  of  a  conflict  between  the  terms  of  the  Bill  of 
Lading  and  this  Agreement,  the  terms  of  this  Agreement 
shall  govern. 

7.0.4  ADDITIONAL  INSURANCE 

CONTRACTOR  Shall  have  in  effect  and  shall  maintain  for 
the  term  of  this  Agreement  the  following  insuraince  in 
addition  to  those  in  Article  6,  INSITRANCE,  of  the 
Master  Environmental  Services  Agreement: 


Automobile  Liability 
(Covers  all  vehicles, 
including  leased  vehicles; 
covers  release  of  pollutants 
during  treinsportation. ) 


$5,000,000  single  limit 
Bodily  injury  and 
property  damage 
combined 
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IN  WITNESS  WHEREOF,  "the  Parties  have  executed  duplicate 
originals  of  this  Addendum. 


CONTRACTOR 

BY: _ 

( Signature ) 

NAME:  _ 

TITLE:  _ 

COMPANY:  _ 

DATE : _ 

BUYER 

BY: _ 

(Signature) 

NAME:  _ 

TITLE:  _ 

COMPANY:  Shell  Oil  Company 
DATE : _ 
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Environmental  and  Safety  Engineering  Staff 
Ford  Motor  Company 


Suita  608 

15201  Century  Drive 
Dearborn,  Michigan  48120 

September  13,  1993 

Of6ce  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  D.C.  20301-3000 

Attention:  Earl  DeHart,  ODUSD(ES)CL 

Subject:  Report  to  Congress  on  Environmental  Contractor  Indemnification 

Dear  Mr.  DeHart: 

I  have  been  asked  by  Helen  O.  Petrauskas,  Vice  President,  Environmental  and  Safety 
Engineering,  to  respond  to  your  8/3/93  letter  on  behalf  of  Ford  Motor  Company.  I  ^ 
answer  each  question  attached  to  your  letter  in  the  order  presented. 

(1)  Q.  What  portion  (by  dollar  amount)  does  your  firm  perform  environmental 
cleanup  work  by  contract,  through  in-house  work  force,  or  through  state  or 
Federal  agency? 

A  Virtually  all  environmental  remedial  activities  are  performed  by  outside 
contractors  and  consultants.  Our  in-house  environmental  staff  oversees  and 
coordinates  remedial  design  and  constructional  management  activities.  We  engage 
constilting  engineering  firms  to  assist  us  providing  resident  engineering  services. 

(2)  Q.  Please  describe  the  nature  of  the  environmental  cleanup  work  which  your  firm 
has  performed  since  1980. 

A  A  wide  variety  of  remedial  work  has  been  performed  at  Ford  facilities  and  at 
off-site  facilities.  This  would  include  landfill  site  closure,  lagoon  cleanup,  sludge 
de-watering,  ground  water  treatment,  sediment  dredging,  asbestos  encapsiiladon/ 
removal,  PCB  transformer  replacements,  UST  replacements,  etc. 

(3)  Q.  May  we  have  a  list  of  contractors  you  have  used  for  environmental  cleanup 
work? 

A  We  do  not  have  a  list  of  contractors  that  we  can  share  with  you.  We  have  used 
virtually  all  of  the  large  national  firms  for  this  type  of  work  as  well  as  a  myriad  of 


local  contractors  based  on  qualifications  and  typical  competitive  bidding  practices 
coordinated  by  our  Purchasing  and  Supply  Staff, 

(4)  Q.  Describe  the  phase  of  work  performed  by  the  cleanup  contractor:  preliminary 
assessment  (PA),  site  inspection  (SI),  remedial  investigation/feasibility  study 
(RI/FS)  or  remedial  design/remedial  action  (RD/RA).  Please  provide  factual  data 
on  type  of  action,  contractor  name,  location,  type  of  pollutant  being  remediated, 
value  of  contract,  and  type  of  contract  (fixed  price,  cost  plus  award  fee  or  cost 
plus  fixed  fee). 

A  Contracts  for  engtneamg  and  deagn  (preliminary  assessment,  RI/FS,  remedial 
design)  are  generally  issued  in  response  to  a  request  for  proposal  from  pre¬ 
screened  applicants.  These  tasks  are  performed  by  consulting  engineering  firms. 
Costs  are  ordinarily  based  on  standard  professional  rates  by  task  with  a  not-to- 
exceed  total  cost.  No  mark-up  is  charged  for  outside  services  provided  to  the 
consultant  by  others. 

Contracts  for  construction  M/ork  (remedial  action)  are  let  after  detailed 
construction  specifications  are  developed  by  the  engineer  and  are  let  after 
competitive  bidding  which  takes  place  among  prescreened  contractors.  Project 
costs  are  based  on  both  unit  prices  and  lump  sum  costs,  depending  on  the  specific 
work  to  be  performed.  This  would  include  all  types  of  activities  and  pollutants 
being  remediated. 

(5)  Q.  How  many  times  have  you  indemnified  your  environmental  cleanup 
contractor(s)? 

A  Our  contracts  generally  contain  very  limited  indemnity  provisions  in  which  we 
indemnify  ouir  contractors  only  for  damage  resulting  from  our  negligence  during 
the  course  of  the  remediation.  We  know  of  no  case  in  which  an  environmental 
contractor  has  brought  a  claim  under  this  provision. 

(6)  Q.  What  circumstances  (nature  of  the  pollutant,  magnitude  of  the  job,  type  of 
activity,  technology  employed,  etc.)  led  you  to  provide  indemnification  on  those 
occasions  that  you  did?  Please  give  us  examples  of  the  indemnification  clauses 
used. 

A  Under  no  circumstances  do  we  provide  contract  indemnification  except  as 
indicated  in  #5  above. 

(7)  Q.  Have  you  made  any  payments,  or  incurred  any  costs  as  a  result  of  contractors 
you  indemnified  having  claims  or  litigation  initiated  against  them?  If  so,  please 
provide  details. 

A  No. 

(8)  Q,  Have  you  used  any  other  risk-sharing  approaches  with  environmental  cleanup 
contractors?  If  so,  please  describe  the  approach  and  provide  examples  of  contract 
clauses. 


A.  There  have  been  cases  in  which  a  PRP  group  of  which  we  were  a  member  has 
limited  potential  cleanup  contractor  obligations  available  to  them  by  liability 
insurance  policy  limits,  performance  bond,  or  other  instrument. 

I  hope  that  these  responses  assist  the  Department  of  Defense  in  preparing  its  report  to 
Congress  on  this  subjert. 


Sincerely, 


'Jerome  S.  Amber,  P.E.,  Manager 
Wastes  &  Hazardous  Substances 
Environmental  Quality  Office 
(313)  322-4646 


g:\amber.que 


Texaco  nc  3cx  fCS 

"r.v'rcr!rT*3rt  ^  *^5-3 

.-leaitn  ana  Saretv  -*CO 
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October  11,  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Attention  Eari  DeHart,  ODUSD(ES)CL 

Dear  Sir 

Enclosed  please  find  Texaco  lnc.'s  response  to  your  office's  ‘QUESTIONS  ON  PRIVATE  SECTOR  PRACTICE 
ON  INDEMNIFICATION  OF  ENVIRONMENTAL  CLEANUP  CONTRACTORS.* 

It  is  important  to  understand  that  there  is  no  one  central  engineering  group  that  handles  all  environmental 
clean-ups  at  Texaco.  Texaco  has  many  subsidiaries  and  divisions,  each  of  which  are  responsible  for 
environmental  liabilities  and  clean-ups  at  their  particular  facilities  and  operations.  The  area  within  Texaco 
which  is  responding  to  the  DOD's  request  is  the  Centralized  Waste  Site  Management  group  (CWSM)  which 
is  part  of  the  Environment,  Health  and  Safety  Division.  CWSM  is  primarily  responsible  for  managing 
environmental  clean-up  projects  related  to  off-site  multi-party  waste  sites  which  are  usually  a  result  of  a 
CERCLA  action.  Due  to  the  large  number  of  contractors  which  are  typically  employed  at  each  of  these 
sites,  the  contractual  arrangements  with  the  environmental  clean-up  contractors  vary  widely. 

We  hope  the  enclosed  information  is  responsive  to  your  request 


Sindferely, 


G.  D.  Meyer 


GDM; 


Enclosure 


The  numbered  answers  correspond  to  the  numbers  of  the  Questions  in  your  request. 

1)  To  date.  CWSM  has  expended  over  16  miilion  doilars  on  environmentai  remediation  projects  of  which  50% 
is  directly  attributable  to  site  work.  Approximateiy  75%  of  the  sum  was  paid  to  environmental  contractors 
doing  the  work  directly  for  the  PRP’s  at  the  sites.  The  balance  was  paid  to  agencies  which  arranged  for  the 
clean-up  work  to  be  performed  prior  to  our  involvement 

2)  Texaco  is  involved  in  generally  all  stages  of  environmental  clean-ups.  This  includes:  Investigations,  Risk 
Assessments,  Feasibility  Studies,  and  Remedial  Implementation.  Implementation  includes  extraction  wells, 
slurry  walls,  incineration,  etc. 

3)  Unfortunately,  Texaco  does  not  possess  a  control  database  of  such  information. 

4)  Typical  projects  in  which  Texaco  has  been  part  of  consist  of: 


Location 

Contractor 

Type  of  Work 

Value 

Type  of  contract 

Clinton, 

lA 

Layne  Western 

Installing  extraction 
wells 

$2,100,000 

time  and  materials  w/  a  not 
to  exceed  amount 

Glenrock, 

WY 

Western  Water 

Oil  Separation  and 
removal 

$708,000 

time  and  materials  w/  a  not 
to  exceed  amount 

Criner, 

OK 

Canonie 

interceptor  trench 
water  treatment 
cap 

extraction  wells 

$16,000,000 

time  and  materials  w/  a  not 
to  exceed  amount 

Beacon, 

NY 

OH  Materials 

excavation 
transportation  and 
disposal  of  waste 

$6,000,000 

Fixed  price  not  to  exceed 
amount 

5)  Types  and  forms  of  indemnifications  vary  widely.  Some  form  of  an  indemnification  clause  appears  in 
nearly  all  our  contracts. 

6)  The  lack  of  sufficient  qualified  contractors  or  the  concern  for  contractor  to  exacerbate  site  conditions. 
(See  attached.) 

In  addition,  it  is  common  for  the  contractor  to  indemnify  the  companies  from  their  acts  of  negligence,  which 
in  some  instances  may  require  the  contractor  to  have  insurance  to  cover  Engineer's  Errors  and  Omissions 
or  require  the  contractor  to  acquire  a  Performance  Bond  to  cover  the  cost  of  the  project  in  the  event  they 
cannot  complete  it 

7)  Not  to  the  best  of  my  knowledge. 

8)  Contractor's  pollution  liability  insurance,  performance  levels  and  hold  harmless  agreements  all  are  types 
of  allocating  risk  among  parties. 


ARTICLE  10  -  LIABILITY  AND  INDEMNIFICATION. 


(a)  ReTcC  shall  indemnify,  defend  and  save  Companies  harmless  from  and  against  all 
demands,  suits,  judgement,  expenses,  anomey's  fees,  and  losses  for  or  in  connecdon  with  bodily 
injury  (including  death)  to  persons  or  damage  to  tangible  property  arising  out  of  or  in  connecdon 
with  the  negligent  performance  of  ReTeC,  its  agents,  or  employees  under  this  Agreement 

(b)  It  is  recognized  that  Companies  may  assert  that  certain  third  persons  or  parties  may 
rightfully  bear  the  uldmate  legal  responsibility  for  any  and  all  hazardous  materials,  pollutants  or 
contaminants  which  may  currently  be  present  on  or  have  originated  from  the  property. 

It  is  further  recognized  that  certain  state  and  federal  statutes  related  to  hazardous  waste 
work  provide  that  individuals  and  firms  may  be  held  liable  for  damages  and  claims  related  to  such 
work  under  a  doctrine  of  joint  and  several  strict  liability.  It  is  not  the  intcndon  of  this  Agreement 
that  ReTcC  be  exposed  to  any  hazardous  waste  liability  arising  out  of  pre-contract  site 
contaminanon,  the  acrividcs  of  others,  including  Companies,  or  for  any  iiabilides  which  may  arise 
from  the  non-negligcnt  performance  by  ReTeC  of  the  Work  hereunder.  Accordingly,  for  purposes 
of  this  Agreement  only,  and  except  as  provided  under  paragraph  lOfa)  above  regarding  the 
negligent  performance  of  ReTeC,  Companies  shall  reimburse  ReTcC  for  or  otherwise  indemnify, 
defend  and  save  ReTeC  harmless  from  any  and  all  demands,  suits,  judgement,  expenses, 
attorney's  fees,  and  losses  arising  out  of  or  in  connecdon  with  bodily  injury  (including  death)  to 
persons  or  damage  to  property  which  may  arise  from  the  presence  or  origination  of  hazardous 
substances,  pollutants  or  contaminants  on  the  property,  irrespeedve  of  whether  such  materials  were 
generated  or  introduced  before  or  after  execution  of  this  A^ecmcnt  and  irrespeedve  of  whether 
Companies  were  aware  of  or  directly  involved  in  the  generation  or  introduction  of  such  materials; 
provided,  however,  that  nothing  hereinabove  set  forth  is  intended  to  shift  any  responsibility  for 
employee  claims  that  the  parties  may  bear  under  the  Worker's  Compensation  laws  of  the  state  in 
which  the  Work  is  to  be  performed. 

(c)  ReTcC  shall  under  no  circumstances  be  considered  the  generator  of  any  hazardous 
substances,  pollutants  or  contaminants  encountered  or  handled  in  the  performance  of  the  Work. 
Without  contradiction  of  any  assertion  by  Companies  or  third  pany  liability  as  described  in 
paragraph  10(b)  above  and  for  purposes  of  this  Agreement  only,  it  is  agreed  that  any  hazardous 
wastes,  pollutants  or  contaminants  generated  or  encountered  in  the  performance  of  the  Work  shall 
be  the  responsibility  of  Companies  and  shall  be  handled  or  disposed  of  by  the  Companies. 

(d)  Neither  pany  shall  have  any  liability  to  the  other  party  for  loss  of  product,  loss  of 
profit.  loss  of  use,  or  any  other  indirect,  incidental,  special  or  consequential  damages  incurred  by 
the  other  party,  whether  brought  on  an  action  for  breach  of  contract  warranty,  ton,  or  strict 
liability,  and  irrespective  of  whether  caused  or  allegedly  caused  by  either  pany's  negligence. 
Nothing  in  this  provision  is  intended  to  affect  liability  arising  from  actions  brought  by  third  parties. 


6.13  Indemnification 


To  the  fullest  extent  permitted  by  laws  and  regulations,  the  CO.NTRACTOR  shall  indemnify 
defend,  and  hold  harmless  Montgomery  Watson  Americas.  Inc..  ACC  Chemical  Company  and 
Getty  Chemical  Company,  Erler  &  Kalinowski.  Inc.,  Texaco,  Inc..  Pnmerica  Corporation 
quantum  Chemical  Company,  Inc.,  Arcadian  Corporation,  and  the  City  of  Clinton.  Iowa,  and 
their  officers,  directors,  agents,  and  employees,  against  and  from  all  claims  and  liability  arisin<^ 
under  or  by  reason  of  any  breach  of  the  Contract  or  neglisiencc,  gross  negligence  or  willful 
misconduct  for  the  performance  of  the  WORK,  but  nof  from  the  negligence  or  willful 

and/or  the  ENGINEER.  Such  indemnification  by  the 
CONTRACTOR  shall  include,  but  not  be  limited  to,  the  following: 

1.  Any  liabilities,  losses,  causes  of  action,  suits,  claims,  costs,  damages,  judgments  and 
demands  whatsoever,  in  law  or  equity,  based  upon,  ansing  out  of  or  in  connection  with 
any  negligent  or  grossly  reghgent  act  or  omission  of  CONTRACTOR  anv 
subcontractor  and  their  agents. 

2.  Liability  or  claims  arising  from  bodily  injury,  occupational  sickness  or  disease 
expsure  to  toxic  chemicals  at  the  site,  or  death  of  the  CONTRACTOR'S  or  anv 
subcontractor's  own  employees  arising  out  of  the  WORK  resulting  in  actions  brought 
Dy  or  on  behalf  of  such  employees  against  the  OWNER  and/or  the  E.NGINEER. 

Liability  or  claims  arising  from  or  based  on  the  violation  of  anv  law  ordinance 
regulation,  order,  or  decree,  whether  by  the  CONTRACTOR  or  its  agents. 

Liability  or  claims_ ansing  from  the  use  or  mxnufacture  bv  the  CONTRACTOR  or  vc 

com^nocifo^  ^  pertormance  of  this  Contract  of  any  copyrighted  or  uncopvri<yhted 
composition,  secret  process,  patented  or  unpatented  invention,  article  or  aoDlianc- 
unless  otherwise-  specifically  stipulated  in  this  Contract.  appiianc.. 

5.  Liability  or  claims  arising  from  the  breach  of  any  warranties,  whether  exnr-scpri  nr 
implied,  made  to  the  OWNER  or  any  other  pxnies  by  the  CONTRACTOR  orbits  agents. 


a. 


^  agents  claims  arising  from  the  willful  misconduct  of  the  CO.NTR.-i^CTOR 


or  Its 


'  CONTRACTOR"’'  assumed  herein  by  *e 

«^nSd%°’'bur,  f?es  a^cTaeVs-o^f  lti^2?s'Se^ 

'he  ENGI.NEER  m  enL“g 


John  C.  (Jack)  Carmody 
Manager 

Environmental  Remadiaiion 

Rockwell  International  Corporation 
World  Headquarters 
2201  Seal  Beach  Boulevard 
P.  0.  Box  4250  -  Ma/I  Code  001  -058 
Seal  Beach,  California  90740-8250 

(310)  797-2413 
FAX  (310)  797-1500 

August  24, 1993 


Sherri  Wasserman  Goodman 
Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Office  of  the  Under  Seaetary  of  Defense 
Washington,  D.C.  20301-3000 

Dear  Ms.  Goodman: 

We  have  received  your  letter  dated  August  3,  1993  with  the  questionnaire  concerning 
"Private  Sector  Practice  on  Indemnification  of  Environmental  Cleanup  Contractors." 

Due  to  the  length  of  time  allotted  and  the  manpower  that  would  be  required  to  research 
these  issues,  Rockwell  cannot  give  detailed  answers  to  the  questions  posed.  However,  in 
general,  Rockwell  indemnifies  its  environmental  contractors  from  damages  caused  by 
Rockwell's  errors  and  omissions. 

Rockwell's  contractor  indemnification  in  a  recent  contract  reads  as  follows: 

"Rockwell  shall  indemnify,  defend  and  hold  harmless  Contractor,  its  directors, 
officers  and  employees  from  and  against  any  suits  and  costs  and  expenses  of  every 
character  whatsoever  incident  thereto  (including  coun  costs,  costs  and  expenses  of 
defense,  settlement,  and  reasonable  attorney's  fees)  which  it  or  they  may  hereafter 
incur,  become  responsible  for  or  pay  out  as  a  result  of  death  or  bodily  injuries  to 
any  person  (including  employees  of  Contractor  and  employees  of  Rockwell), 
destrucuon  or  damage  to  any  property,  or  adverse  effects  on  the  environment  or  any 
violation  of  governmental  laws,  regulations  or  orders,  to  the  extent  caused,  in 
whole  or  in  pan,  by,  resulting  from,  arising  out  of,  incidental  to,  or  in  any  manner 
whatsoever  connected  with  (i)  Rockwell's  breach  of  the  terms  or  provisions  of  this 
Agreement;  or,  (ii)  any  negligent  or  willful  act  or  omission  of  Rockwell  or  its 
employees  in  the  performance  of  this  Agreeraenq  or  (iii)  the  delivery  to  Contractor 
by  Rockwell  of  Non-Conforming  Waste  Material." 

Please  contact  me  at  (310)  797-2413  if  I  can  be  of  further  assistance  in  this  matter. 


Sincerely, 


Rockwell 

international 


cc:  W.  Vetter 


John  C.  (Jack)  Carmody 
Manager 

Environmentai  Remadiaoon 

Rockwall  Intamational  Corporation 
World  Haadquartara 
2201  Seal  Beach  Boulevard 
P.  O.  Box  42S0  -  Mail  Code  001 -OSS 
Seal  Beach,  California  90740-8250 
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Rockwell 

International 


1310)  797-2413 
FAX  (310)  797-1500 


September  21, 1993 


Mr.  Earl  DeHan 
ODUSD  (ES)  CL 
Department  of  Defense 
The  Pentagon 
Room  3E808 

Washington,  D.C.  20301-3000 
Dear  Mr.  DeHan: 


I  am  sending  this  letter  to  revise  and  update  my  August  24,  1993  letter  addressed  to  Sherri 
Wasserman  Goodman  concerning  "Private  Sector  Practice  on  Indemnification  of  Environmental 
Cleanup  Contractors." 

Due  to  the  length  of  time  allotted  and  the  manpower  that  would  be  required  to  research  these 
issues,  Rockwell  cannot  give  detailed  answers  to  the  questions  posed.  However,  in  general, 
Rockwell  does  not  indemnify  its  environmental  contractors. 

In  some  cases,  however,  Rockwell  will  offer  very  limited  indemnification.  A  recent  contract  had 
the  following  language: 

"Rockwell  shall  indemnify,  defend  and  hold  harmless  Contractor,  its  directors,  officers  and 
employees  from  and  against  any  suits  and  costs  and  expenses  of  every  character 
whatsoever  incident  thereto  (including  court  costs,  costs  and  expenses  of  defense, 
settlement,  and  reasonable  attorney's  fees)  which  it  or  they  may  hereafter  incur,  become 
responsible  for  or  pay  out  as  a  result  of  death  or  bodily  injuries  to  any  person  (including 
employees  of  Contractor  and  employees  of  Rockwell),  destruction  or  damage  to  any 
propeny,  or  adverse  effects  on  the  environment  or  any  violation  of  governmental  laws, 
regulations  or  orders,  to  the  extent  caused,  in  whole  or  in  part,  by,  resulting  from,  arising 
out  of,  incidental  to,  or  in  any  manner  whatsoever  connected  with  (i)  Rockwell's  breach  of 
the  terms  or  provisions  of  this  Agreement;  or,  (ii)  any  negligent  or  willful  act  or  omission 
of  Rockwell  or  its  employees  in  the  performance  of  this  Agreement;  or  (iii)  the  delivery  to 
Contractor  by  Rockwell  of  Non-Conforming  Waste  Material." 

Please  contact  me  at  (310)  797-2413  if  I  can  be  of  further  assistance  in  this  matter. 


Sincerely, 


laek  Carmody,  Manager 
'Environmental  Remc(iiation 


cc:  W.  Vetter 


Ciba-Geigy  Corporation 
444  Saw  Mill  River  Road 
Ardsley,  New  York  10502-2699 
Telephone  914  479-5000 


September  23,  1993 


Via  gederal  Express 

Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHart,  ODUSCD(ES)CL 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Re:  Twdamnifieation  of  Enviyonmental  Cleanup  Contractors 
Dear  Mr.  DeHart: 

We  are  writing  in  response  to  your  August  10,  1993  letter  to 
Richard  Barth  requesting  information  on  ^Private  Sector  Practice 
on  Indemnification  of  Environmental  Cleanup  Contractors*', 

While  we  have  tried  to  respond  to  your  request  as  fully  as 
possible,  we  are  involved  in  such  extensive  and  diverse 
remediation  efforts  that  this  task  has  been  difficult.  Pursuant 
to  a  conversation  you  had  with  Julie  Kane  of  our  Legal 
Department,  we  have  instead  tried  to  respond  with  some  specific 
information  about  our  practices  in  this  area  that  you  will 
likely  find  helpful.  Our  responses  follow: 

Questions  1-4:  CIBA-GEIGY  Corporation  {*'Ciba*')  is  actively 
involved  in  some  40-50  Superfund  or  other  environmental 
remediation  projects.  We  are  currently  spending  approximately 
$40-$50  million  per  year  on  these  projects.  Ciba  has  already 
spent  $300  million  on  environmental  remediation,  and  ultimately 
expects  to  spend  between  $500  million  and  a  billion  dollars  on 
environmental  remediation  projects.  Two-thirds  of  this  will  be 
spent  at  Ciba  owned  facilities. 

None  of  the  actual  remediation  work  is  done  in-house.  Ciba 
retains  contractors  to  perform  all  remediation  work. 
Increasingly,  however,  we  are  finding  benefit  in  being  actively 
involved  in  the  remedial  design  and  engineering  phases  of  these 
projects. 

Ciba  has  used  dozens  of  contractors  on  remediation 
projects.  We  have  retained  contractors  to  perform  all  phases  of 
remediation  work,  but  primarily  for  RI/FS's  and  RD/RA's,  or 
their  state  equivalents. 
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Questions  5-8:  We  have  indemnified  our  environmental 
contractors  on  several  occasions.  Again,  because  we  have 
entered  into  so  many  of  these  contracts,  it  would  be  unduly 
burdensome  to  discuss  all  of  the  contractors  and  the 
indemnification  provisions  here.  Instead,  we  will  provide  the 
requested  information  for  a  few  contractors  with  whom  we  have  or 
have  had  significant  relationships. 

1.  BCM  Engineers.  Inc.  BCM  is  the  contractor  who 
performed  the  RI/FS  at  the  Ciba  McIntosh  Plant  Superfund  Site. 
It  is  currently  performing  the  Remedial  Design  work  on  that  Scime 
pro j  ect . 

Ciba  has  given  BCM  an  indemnification  for  damages  it 
suffers  in  performance  of  its  work  vmless  the  damages  arise  out 
of  BCM's  negligence  or  wilful  misconduct.  The  contractual 
language  is  attached  (Attachment  1) ,  and  also  includes  the 
cross-indemnification  of  Ciba. 

2 .  Environmental  Resources  Management.  Inc.  f*ERM^>  ERM 
is  the  contractor  performing  the  on-site  remediation  work,  eunong 
other  things,  at  the  Tyson's  Lagoon  Superfvmd  Site  on  behalf  of 
Ciba. 


The  indemnification  provision  of  that  contract  are 
Attachment  2  to  this  letter. 

3.  OHM,  formerly  OH  Materials  OHM  performed  extensive 
work  on  RCRA  closures  at  the  Ciba  McIntosh  Plant  in  the  mid- 
1980 's.  This  work  was  done  pursuant  to  a  purchase  order  and 
contained  no  indemnities. 


No  claims  have  been  made  against  the  indemnification 
provisions  listed  above.  To  the  best  of  my  knowledge,  we  have 
not  used  any  other  risk-sharing  approaches  with  our 
enviroiunental  contractors. 


I  hope  this  information  is  helpful.  Do  not  hesitate  to 
call  me  if  you  have  any  further  questions. 


Very  tru^  yours. 


George  Muhlebach 


Attachments 


PROFESSIONAL  SERVICES  AGREEMENT 

CONTRACT  No.  93124 


This  Agreement,  made  effective  the  1 1th.  day  of  June,.  1 9-93,,  between 
CIBA-GEIGY  CORPORATION,  whose  address  is  P.O.  Box  113,  McIntosh,  Alabama 
36553  (hereinafter  referred  to  as  "Owner")  and,  BCM  Engineers.  Inc.  ,  whose  address 
is  P.O.  Box  1784.  Mobile-  AL  36633  (hereinafter  referred  to  as  "Contractor") 


Attachment  1 


213-1993  14:59 


FROM 


aCn  ENUiNcarca 


>CC>Cl‘ 


SECTION  10.0  INDEMNIRCATION 

Contractor  shall  defend,  indemnify  and  hold  harmless  Owner  and  its  officers, 
employees,  servants,  agents,  successors  and  assigns  from  and  against  any  and  all 
liability,  claims,  demands,  suits,  actions,  third  party  claims,  penalties,  fines,  debts, 
accounts,  damage,  costs,  expense,  losses  and  attorney's  fees  (hereinafter  referred 
to  collectively  as  "Damages*)  which  either  directly  or  indirectly  arise  out  of  or  result 
from  (I)  injury  or  death  to  persons,  including  employees  of  Owner  or  Contractor,  or 
(II)  damage  to  property  of  whatever  kind  and  nature,  or  (III)  failure  to  meet  any 
schedule  date  set  forth  in  the  work  plan  or  other  failure  of  work  performance 
hereunder  to  conform  to  the  requirements  of  the  work  plan,  if  the  injury  or  damage 
or  failure  is  caused  in  whole  or  in  part  by  any  error  or  omission  or  negligent  act  or 
willful  miscortduct  of  Contractor  or  its  employees,  subcontractors,  servants  and 
agents  in  the  performance  of  Contractor's  work  under  this  Agreement.  The  Owner 
shall  give  prompt  notice  to  Contractor  of  any  such  suit,  claim,  demand  or  action 
relating  thereto  in  order  to  provide  Contractor  with  the  earliest  opportunity  to 
defernl  against  any  actions  or  proceedings  for  Damages,  but  Contractor  agrees, 
however,  that  any  failure  on  the  part  of  Owner  to  give  such  notice  shall  not  bo 
deemed  a  waiver,  abrogation  or  limitation  of  Contractor's  obligation  to  defend, 
indemnify  and  hold  harmless  Owner  hereunder.  Indemnification  under  this  provision 
shall  exclude  any  and  all  Damages  to  extern  they  arise  out  of  or  result  from  acts, 
errors  or  omissions  of  Owner  or  any  of  its  officers,  employees,  servams,  agents, 
consultants  or  other  representatives. 
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SECTION  10.0  INDEMNIFICATION  (continued) 

Owner  shall  indemnifY  and  hold  harmless  Contractor  and  its  consultants,  agents 
and  employees  from  all  Damages  as  defined  above  arising  out  of  or  resulting  from 
the  performance  of  Contractor's  work  under  this  Agreement  or  claims  against 
Contractor  arising  from  the  of  third  parties  in  the  study  area,  except  in  case  of 
errors,  omission,  negligence,  or  willful  misconduct  of  Contractor  or  its  employees, 
subcontractors,  servants  and  agents  in  the  performance  of  Contractor's  work  under 
this  Agreement.  The  obligation  of  this  paragraph  shall  survive  expiration  or 
termination  of  this  Agreement. 


B.  Any  defective  or  improperly  performed  Work  appearing 
within  one  hundred  eighty  (180)  days  after  completion  of  such 
Work,  whether  performed  by  ERM,  its  employees,  agents  and/or 
subcontractors,  shall  be  corrected  or  repaired  by  ERM  at  its 
expense  as  promptly  as  possible,  but  in  no  event  later  than 
thirty  (30)  days  after  such  defect  is  discovered.  In  the  event 
ERM  fails  to  correct  or  repair  such  defects  within  the  thirty 
(30)  day  period,  or  in  an  emergency  where  delay  would  cause 
serious  risk,  or  loss  or  damage,  CIBA-GEIGY  shall  have  the 
right  to  contract  with  a  third  party  to  correct  or  repair  such 
defects,  and  ERM  shall  reimburse  CIBA-GEIGY  for  the  costs 
incurred  by  CIBA-GEIGY  in  contracting  with  such  third  parties. 
ERM  agrees  to  hold  CIBA-GEIGY  harmless  from  liability  of  any 
kind  arising  from  damage  due  to  any  defects  referred  to  in  this 
Article. 

C.  The  warranties  set  forth  in  this  Article  are  intended 
to  supplement  and  not  to  limit  any  other  warranties  given  under 
this  Agreement. 

ARTICLE  3  INDEMNIFICATION 

A.  ERM  has  neither  created  nor  contributed  to  the 
creation  or  the  existence  of  any  type  of  hazardous  or  toxic 
waste,  material,  chemical,  compounds,  or  substance  or  any  other 
type  of  environmental  hazard  or  pollution,  whether  latent  or 
patent,  at  the  Site  or  in  connection  with  the  project  with 
respect  to  which  ERM  has  been  engaged  to  provide  professional 
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Attachment  2 


services,  and  the  compensation  to  be  paid  to  ERM  for 
professional  services  rendered  hereunder  is  in  no  way 
commensurate  with,  and  has  not  been  calculated  by  reference  to, 
the  potential  risk  of  injury  or  loss  which  may  be  caused  by  the 
exposure  of  persons  or  property  to  such  substances  or 
conditions.  CIBA-GEIGY  shall  defend,  indemnify  and  hold  ERM, 
its  principals,  officers,  employees,  agents,  affiliates, 
subsidiaries  and  authorized  subcontractors  (for  purposes  of 
this  Paragraph  A  collectively  referred  to  as  "ERM")  harmless 
from  and  against  any  and  all  claims,  lawsuits,  liabilities, 
judgments,  awards,  damages,  fines,  penalties,  forfeitures, 
costs  of  settlement,  court  costs  and  costs  of  defense, 
including,  without  limitation,  reasonable  attorney’s  fees, 
incurred  by  ERM  or  to  which  ERM  may  be  subject  in  any  civil  or 
criminal  action,  claim,  investigation  or  proceeding,  whether 
brought  under  federal  law  or  under  the  laws  of  any  state  or 
political  subdivision  thereof,  by  reason  of,  arising  out  of,  or 
relating  in  any  way  to  any  actual  or  alleged  personal  injury, 
property  damage,  loss  of  profits,  earnings  or  wages,  or  any 
other  consequential,  incidental  or  special  damages  suffered, 
directly  or  indirectly,  by  any  person  or  company,  including 
CIBA-GEIGY,  its  officers,  principals,  employees  and  agents,  in 
connection  with  the  management,  clean-up  and/or  disposal  of  any 
type  of  hazardous  or  toxic  waste,  material,  chemical,  compound 
or  substance,  or  any  other  type  of  environmental  hazard  or 
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pollution,  or  the  exposure  of  any  person  or  property  thereto, 
in  connection  with  the  Site  with  respect  to  which  ERM  has  been 
engaged  to  provide  services  under  this  Agreement;  provided, 
however,  that  ERM  shall 

(a)  remain  liable  for  any  injury,  damage  or  loss  of  any 
kind  or  nature  that  is  attributable  to  the  negligent 
acts,  errors  or  omissions  of  ERM  or  the  breach  of 
ERM's  warranties  hereunder,  and 

(b)  defend,  indemnify  and  hold  CIBA-GEIGY,  its  principals, 
officers,  employees,  agents,  affiliates,  subsidiaries 
and  subcontractors  (collectively  for  purposes  of  this 
Paragraph  A(b)  referred  to  as  "CIBA-GEIGY" )  harmless 
from  and  against  any  and  all  claims  alleging  such 
injury,  damage,  or  loss  specified  under  subparagrap’ 

(a)  above  (including  any  lawsuits,  liabilities, 
judgments,  awards,  damages,  fines,  penalties, 
forfeitures,  costs  of  settlement,  court  costs  and 
costs  of  defense,  including,  without  limitation, 
reasonable  attorney's  fees,  incurred  by  CIBA-GEIGY  or 
to  which  CIBA-GEIGY  may  be  subject  in  any  civil  or 
criminal  action,  claim,  investigation  or  proceeding, 
whether  brought  under  federal  law  or  under  the  laws  of 
any  state  or  political  subdivision  thereof,  by  reason 
of,  arising  out  of,  or  relating  in  any  way  to  any  such 
injury,  damage  or  loss). 
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C.  Paragraph  A  of  this  Article  shall  not  be  interpreted 
or  deemed  to  limit,  in  any  way,  any  right  of  action  that  may  be 
asserted  by  any  party  against  publicly  or  privately  created 
funds  established  for  the  purpose  of  satisfying,  wholly  or  in 
part,  claims  asserted  or  perfected  by  persons  referenced  in 
that  Paragraph. 

D.  In  the  event  that  any  third  party,  inclusive  of  any 
governmental  agency,  asserts  any  claim,  demand  or  cause  of 
action  against  a  party  to  this  Agreement,  and  a  party  hereunder 
(the  "Indemnified  Party")  intends  to  seek  indemnification 
against  another  party  or  parties  (the  "Indemnifying  Party") 
under  the  provisions  of  this  Article  in  connection  with  the 
matter  involved  in  such  claim,  the  Indemnified  Party  shall 
promptly  (but  in  no  event  later  than  ten  (10)  calendar  days 
prior  to  the  time  at  which  an  answer  or  other  responsive 
pleading  or  notice  with  respect  to  the  claim  is  required) 
notify  the  Indemnifying  Party  of  such  claim.  The  Indemnifying 
Party  shall  have  the  right  at  its  election  to  take  over  the 
defense  or  settlement  of  such  claim  by  giving  prompt  notice  to 
the  Indemnified  Party  that  it  will  do  so,  such  election  to  be 
made  and  notice  given  in  any  event  at  least  twenty-four  (24) 
hours  prior  to  the  time  at  which  an  answer  or  other  responsive 
pleading  or  notice  with  respect  thereto  is  required.  If  the 
Indemnifying  Party  makes  such  election,  it  may  conduct  the 
defense  of  such  claim  through  counsel  of  its  choosing  (subject 
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to  the  Indemnified  Party's  approval,  not  to  be  unreasonably 
withheld),  will  be  responsible  for  the  expenses  of  such 
defense,  and  shall  be  bound  by  the  result  of  its  defense  or 
settlement  of  the  claim  to  the  extent  it  produces  damage  or 
loss  to  the  Indemnified  Party.  The  Indemnifying  Party  shall 
not  settle  such  claims  without  prior  notice  to  and  consultation 
with  the  Indemnified  Party,  and  no  such  settlement  involving 
any  injunction  or  material  and  adverse  effect  on  the 
Indemnified  Party  may  be  agreed  to  without  its  consent.  So 
long  as  the  Indemnifying  Party  is  diligently  contesting  any 
such  claim  in  good  faith,  the  Indemnified  Party  shall  not  pay 
or  settle  any  such  claim.  If  the  Indemnifying  Party  does  not 
make  such  election,  or  having  made  such  election  does  not 
proceed  diligently  to  defend  such  claim  prior  to  the  time  at 
which  an  answer  or  other  responsive  pleading  or  notice  with 
respect  thereto  is  required,  or  does  not  continue  diligently  to 
contest  such  claim,  then  the  Indemnified  Party  may  take  over 
the  defense  and  proceed  to  handle  such  claim  in  its  exclusive 
discretion,  and  the  Indemnifying  Party  shall  be  bound  by  any 
defense  or  settlement  that  the  Indemnified  Party  may  make  in 
good  faith  with  respect  to  such  claim.  The  parties  agree  to 
cooperate  in  defending  such  third  party  claims,  and  the 
defending  party  shall  have  access  to  records,  information  and 
personnel  in  control  of  the  other  party  which  are  pertinent  to 
the  defense  thereof. 
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REYNOLDS  METALS  COMPANY 

P.O.  Box  27003  •  Richmond.  Virginia  23261-7003 


24  August  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

ATTN:  Earl  DeHart,  ODUSD(ES)CL 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  D.  C.  20301-3000 

Dear  Sir: 

Your  letter  of  3  August  1993  to  our  Chief  Executive  Officer  has  been 
referred  to  me  for  a  response.  We  appreciate  the  opportunity  to  provide  input  to 
assist  in  your  report  to  Congress. 

Our  specific  responses  to  the  eight  questions  listed  in  the  attachment  to 
your  letter  are  as  follows: 

(1)  Our  major  environmental  clean-up  work  is  almost  exclusively  done  by 
outside  contractors. 

(2)  Our  company,  like  other  major  manufacturers,  has  been  involved  in 
various  Superfund  site  clean-ups  and  with  remediation  programs  at  some  operating 
locations. 

(3)  From  time-to-time,  we  have  used  various  contractors  for  environmental 
remediation  including:  Chemical  Waste  Management;  Bechtel;  ERM;  OHM;  and. 
Woodward  Clyde. 

(4)  At  various  times,  contractors  have  performed  all  the  phases  of  work 
listed  in  your  inquiry.  The  most  common  types  of  clean-ups  we  have  encountered 
are  for  organic  and  PCB  contamination  of  soil. 

(5)  To  the  best  of  my  knowledge,  we  have  never  indemnified  a  clean-up 
contractor.  Alternatively,  our  contract  documents  contain  indemnification 
language  to  protect  Reynolds. 

(6)  N/A 

(7)  No 

(8)  We  have  not  used  other  risk  sharing  approaches  to  environmental  clean¬ 
ups;  However,  we  believe  that  there  is  potential,  in  the  future,  to  team  with 
environmental  contractors  to  share  the  unknown  risks  of  clean-ups  in  return  for 
lower  cost  clean-ups. 

If  we  can  be  of  any  further  service,  please  feel  free  to  contact  us. 


Alllsd'Signal  Inc. 

P.O.  Box  1 057 
Mornstown,  NJ  07962-1057 
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August  20,  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHart,  ODUSD(ES)CL 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Dear  Mr.  DeHart: 


"To  > 
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We  reviewed  your  communication  sent  under  cover  of  Deputy  Under  Secretary 
of  Defense,  Sherri  Wasserman  Uoodman's  letter  of  August  3rd,  as  to 
indemnification  processes  to  perform  environmental  clean-up.  Although  we 
have  not  framed  this  response  to  your  specific  outline,  we  hope  this 
letter  will  be  useful  to  you. 


We  do  in  fact  do  environmental  clean-ups  by  use  of  contractors.  We  often 
do  a  preliminary  assessment  of  clean-up  (Phase  I)  ourselves  and/or  with 
the  assistance  of  a  consultant.  RI/FS  assessments  require  the  assistance 
of  a  contractor.  We  award  contracts  through  competitive  bids  based  on  a 
number  of  factors  (nature  of  job,  price,  quality,  location,  etc.). 


Relationships  with  contractors  vary  of  course,  although  continuous  and 
detailed  supervision  is  always  a  part  of  our  standard  operating 
procedures.  We  have  a  waste  management  and  remediation  group  within  our 
structure  which  has  responsibility  for  managing  and  overseeing  most  of 
these  clean-ups.  Protection  of  personal  and  public  safety  and  health,  and 
the  environment  are  our  primary  concerns  under  our  Corporate  HS&E  policy 
(enclosed).  Relationship  to  state  and  federal  (EPA)  regulatory  require¬ 
ments  is  closely  monitored,  of  course. 

We  do  hope  this  brief  response  is  of  some  use  to  you. 


Very  truly  yours. 


Jonathan  Plaut,  Director 
Environmental  Quality 


enclosure 


c:200 


Hied 


Health,  Safety  and 
Environmental  Policy 


It  is  the  worldwide  policy  of  Allied-Signal  Inc.  to  design,  manufacture  and  distribute  all  its 
products  and  to  handle  and  dispose  of  all  materials  without  creating  unacceptable  health, 
safety  or  environmental  risks.  The  corporation  will: 

•  Establish  and  maintain  programs  to  assure  that  laws  and  regulations  applicable  to  its 
products  and  operations  are  known  and  obeyed: 

•  Adopt  its  own  standards  where  laws  or  regulations  may  not  exist  or  be  adequately 
protective: 

•  Conserve  resources  and  energy,  minimize  the  use  of  hazardous  materials  and 
reduce  wastes:  and 

•  Stop  the  manufacture  or  distribution  of  any  product  or  cease  any  operation  if  the 
health,  safety  or  environmental  risks  or  costs  are  unacceptable. 

To  carry  out  this  policy,  the  corporation  will: 

1.  Identify  and  control  any  health,  safety  or  environmental  hazards  related  to  its 
operations  and  products: 

2.  Safeguard  employees,  customers  and  the  public  from  injuries  or  health  hazards, 
protect  the  corporation's  assets  and  continuity  of  operations,  and  protect  the 
environment  by  conducting  programs  for  safety  and  loss  prevention,  product 
safety  and  integrity,  occupational  health,  and  pollution  prevention  and  control,  and 
by  formally  reviewing  the  effectiveness  of  such  programs: 

3.  Conduct  and  support  scientific  research  on  the  health,  safety  and  environmental 
effects  of  materials  and  products  handled  and  sold  by  the  corporation:  and 

4.  Share  promptly  with  employees,  the  public,  suppliers,  customers,  government 
agencies,  the  scientific  community  and  others  significant  health,  safety  or  environmen¬ 
tal  hazards  of  its  products  and  operations. 

Every  employee  is  expected  to  adhere  to  the  spirit  as  well  as  the  letter  of  this  policy. 
Managers  have  a  special  obligation  to  keep  informed  about  health,  safety  and  environmen¬ 
tal  risks  and  standards,  so  that  they  can  operate  safe  and  environmentally  sound  facilities, 
produce  quality  products  and  advise  higher  management  promptly  of  any  adverse  situation 
which  comes  to  their  attention. 


Alan  Belzer 
President 

and  Chief  Operating  Officer 


Larry  Bcssidy 
Chairman  of  the  Board 
and  Chief  Executive  Officer 
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CYAN/k/¥HD 


American  Cyanamid  Company 

One  Cyanamia  Plaza 
Wayne.  NJ  07470-8426 


September  24,  1993 


Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security) 

Attn:  Earl  DeHart,  ODUSD(ES)CL 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Dear  Mr.  DeHart: 

Subject:  Your  Questionnaire  on  Indemnification 
0MB  No.  0704-0354 

Enclosed  is  Cyanamid 's  response  to  the  subject  questionnaire. 
We  have  numbered  our  replies  to  correspond  to  the  numbers  of 
the  questions. 

If  you  have  any  questions,  please  call  me  at: 

(201)  872-7926 


Very  truly  yours, 


Ted  Haxris 

Environmental  Specialist 


TH:cc 
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Enc. 


cc:  R.  A.  Dennis 


Response  to  POD  Questionnaire  on 
Contractor  Indemnification 
0MB  No.  0704-0354 


Numbers  correspond  to  numbers  of  questions  in  the  question¬ 
naire. 


1.  Almost  all  of  our  actual  clean-up  work  (>95%)  is  done  by 
contractors;  none  by  governmental  agencies  to  date. 

Oversight  is  almost  all  by  company  personnel. 

2.  We  have  engaged  in  all  phases  of  environmental  clean-up 
work  since  1980.  Some  examples: 

Landfilling 
Dewatering 
Biotreatment 
Chemical  treatment 
Fuel  blending 
Materials  recovery 
In-situ  bioremediation 
Incineration 

Both  on  and  off-site. 

3.  List  not  available  at  present. 

4.  Contractors  have  been  used  for  all  phases  of  remedial 
work.  Pollutants  are  many,  varied  and  site-specific. 
Details  not  available. 

5.  No  contractor  indemnification  to  date. 

6 .  None 

7 .  None 

8.  We  have  reciprocal  indemnification  clauses  in  our  con¬ 
tracts.  We  indemnify  contractors  for  our  negligence. 
They  indemnify  us  for  their  negligence. 


TH:cc 

THQUESON . LET 
9/24/93 


P  R  Gilazan 

Director 

Environmental  ana  Energy  Affairs 


CHRYSLER 
rjS  CORPORATION 


August  19,  1993 

Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environment^  Security) 

Attn:  Eari  DeHart,  ODUSD(ES)CL 
U.S.  Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  D.C.  20301-3000 

Dear  Mn  DeHart 

This  responds  to  the  letter  from  Sherri  Wasserman  Goodman  dated  August  3,  1993  in 
which  she  requested  information  describing  indemnification  practices  in  the  private  sector 
relating  to  envirorunental  cleanup.  We  are  able  to  provide  the  following  information: 

(1)  Chrysler  Corporation  contracts  for  all  environmental  cleanup  work. 

(2)  The  environmental  cleanup  work  managed  by  Chrysler  Corporation  typically 
addresses  soil  contamination.  Since  1980,  the  following  remedial  measures  have 
been  employed:  soil  removal  (and  landfilling),  soil  vapor  extraction,  bio¬ 
remediation,  incineration,  and  stabilization.  In  addition,  we  have  pumped  and 
treated  groundwater. 

(3)  Chrysler  does  not  publish  its  vendor  list 

(4)  We  have  contracted  for  preliminary  assessments,  site  inspections,  remedial  investi¬ 
gation,  feasibility  studies,  remedial  design  and  remedial  actions.  In  the  context  of 
a  real  estate  transaction,  Chrysler  has  contracted  for  Phase  I  and  11  investigations. 
We  have  also  had  considerable  experience  with  the  Underground  Storage  Tank 
programs  in  several  states.  The  t)^  of  action  varies  according  to  our  level  of 
knowledge  about  the  problem  at  the  outset,  the  urgency  of  the  potential  risk 
posed  by  that  problem  and  the  scope  of  the  problem  ultimately  identified. 

Chrysler  facilities  are  primarily  located  in  the  Great  Lakes  states  with  the 
exception  of  major  automobile  assembly  plants  in  Delaware  and  Ontario. 

The  types  of  pollutants  typically  encountered  are  paint  and  cleaning  solvents, 
petroleum  products  (ranging  from  heavy  oils  to  gasoline)  and  metals. 
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Earl  DeHart  ODUSD(ES)CL 
Page  2 


U.S.  Department  of  Defense 
August  19,  1993 


Chrysler  usually  undertakes  fixed  price  contracts  although  experience  has  taught 
us  that  the  scope  of  work  often  changes  as  data  is  developed  about  a  specific 
problem.  The  value  of  the  work  contracted  has  ranged  from  several  thousand  to 
several  million  dollars. 


(5)  Chrysler  does  not  indemnify  its  environmental  contractors.  It  is  our  view  that 

such  contractors  are  hired  for  their  expertise  in  this  field  of  work  and  with  proper 
disclosure  of  all  information  Chrysler  has  in  its  possession,  they  are  responsible 
for  all  health  and  safety  issues.  Such  contractors  are  required  to  provide  evidence 
of  insurance  and  to  indemnify  Chrysler  Corporation. 


(6)  N/A 

(7)  No. 

(8)  No. 


I  hope  this  information  is  useful  to  the  Department  of  Defense  in  preparing  its  report  to 
Congress.  Please  do  not  hesitate  to  contact  me  if  there  is  additional  i^ormation  I  may  be 
in  a  position  to  provide. 


Very  truly  yours. 


pMrPRClet38 


BURUNGTON  NORTHERN  RAILROAD 


M.  L.  BUROA 

DIRECTOR  ENVIRONMENTAL  FIELD  OPERATIONS 
ENGINEERING  DIVISION 

August  27,  1993 


Office  of  the  Deputy  Uncier  Secretary 
of  Defense  (Environmental  Security) 

Attention;  Earl  DeHart 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Dear  Sir; 

Burlington  Northern  Railroad  is  writing  this  letter  in  response  to  your 
office's  request  for  comments  concerning  the  indemnification  of 
environmental  contractors.  Burlington  Northern  has  been  involved  in 
Superfund  activities  in  the  federal  and  state  programs  since  1982.  I  will 
respond  to  your  questions  in  order  and  to  the  extent  appropriate  for  a 
letter  of  this  type. 

Question  No.  1.  Burlington  Northern  Railroad  spends  between  $20  million 
and  $25  million  per  year  in  line  with  environmental  cleanup  work  under 
contraa,  through  both  in-house  work  forces  and  contracted  work  forces. 
These  activities  are  involved  both  in  state  and  federal  agency  regulated 
activities 

Question  No.  2.  Most  of  these  activities  deal  with  site  investigations 
associated  with  past  activities  of  the  railroad  and  activities  by  third  parties 
on  properties  owned  and  controlled  by  the  railroad. 

Question  No.  3.  Because  of  the  large  number  of  projects,  Burlington 
Northern  Railroad  works  with  a  large  number  of  environmental  contractors 
across  the  United  States. 

Question  No  4.  Burlington  Northern  is  involved  in  all  phase  aspects,  from 
preliminary  assessments  to  full  conduct  of  remedial  designs/remedial 
activities 

Question  No  5.  Burlington  Northern  has  never  indemnified 
environmental  cleanup  contractors,  nor  does  it  intend  to  do  so  anytime  in 
the  future. 


9401  Indian  Creek  Parkway 
P.  O.  Box  29136 
Overland  Park,  KS  66201-9136 
(913)661-4439 


Question  No  6.  Not  applicable. 


Deputy  Under  Secretary  of  Defense 
Page  2 

August  27,  1993 


Question  No.  7.  The  only  litigated  costs  that  Burlington  Northern  has 
incurred  is  in  pursuing  costs  and  damages  that  Burlington  Northern  believes 
were  caused  by  contracting  firms  under  contract  to  the  federal  government 
in  association  with  one  of  BN's  projects. 

Question  No.  8.  Burlington  Northern  Railroad  requires  its  contractors,  no 
matter  the  size,  to  indemnify  the  railroad  for  its  activities  and  engineering 
judgment.  If  they  use  inappropriate  judgment,  or  if  the  systems  that  are 
installed  in  line  with  their  engineering  specifications  fail  or  do  not  perform 
up  to  standard  or  actually  worsen  the  environmental  scenario,  they  are 
liable  to  correct  all  problems  and  are  responsible  for  the  costs  associated 
with  the  failure  to  perform. 

I  realize  this  is  a  short  letter  in  responding  to  a  large  area  of  concern  within 
the  federal  agencies  at  this  time.  However,  this  is  the  approach  that  most 
industries  I  deal  with  have  taken. 

If  you  have  any  further  questions,  please  feel  free  to  contact  me  at  my 
above  address. 

Sincerely  yours. 


Melvin  L.  Burda 

QLP;mlb93827mlw02 

cc:  Messrs.  B.T.  Noonan 
Peter  Luedtke 


Waste  Management,  Inc. 

Government  Affairs  Department 

1155  Connecticut  Avenue.  N.W.  Suite  3C0 

Washington.  D.C.  20036 


September  1,  1993 


Mr.  Earl  DeHart,  ODUSO(ES)CL 
Officer  of  the  Deputy  Under 
Secretary  of  Defense 
(Environmental  Security) 

Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301-3000 

Dear  Mr.  DeHart: 

Enclosed  is  the  response  of  WMX  Technologies,  Inc.  to  your  questionnaire 
regarding  private  sector  practice  on  indemnification  of  environmental  cleanup 
contractors.  We  particularly  appreciate  the  extension  of  time  you  gave  us  to 
provide  this  response. 

Our  primary  response  is  on  behalf  of  RUST  Environment  and  Infrastructure 
(RUST  E&l),  the  member  of  the  WMX  family  of  companies  that  primarily  provides 
environmental  investigation  and  design  work.  The  response  of  RUST  E&l  shows 
the  need  to  recognize  the  constraints  on  the  investigation  and  design  contractor's 
control  of  the  conditions  of  its  work. 

In  addition,  we  have  enclosed  standard  indemnification  clauses  and 
additional  information  from  other  members  of  the  WMX  Technologies  companies: 

Waste  Management,  Inc.,  the  solid  waste  management  company  which  hires 
Response  Action  Contractors  (RACs)  to  perform  cleanup  at  sites  where  WMI 
is  a  PRP. 

RUST  Remedial  Services,  which  performs  on-site  remedial  services  for  the 
federal  government  and  the  private  sector; 

Chemicai  Waste  Management,  Inc.,  which  provides  hazardous  waste 
treatment  and  disposal  services  at  commercial  facilities  owned  by  CWM. 


Please  feel  free  to  call  me  at  (202)  467-4480  if  any  additional  information 
would  be  useful. 


Sincerely  yours, 


/JjX 

Sue  Briggum 
Director  of  Government 
WMX  Technologies  and 


Affairs 

Services. 
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Enclosures 


Answers  to  Questions  on  Private  Sector  Practice 
on  Indemnification  of  Environmental  Cleanup  Contracts 

by 

Rust  Environment  and  infrastructure 


(1)  For  the  phases  of  clean-up  work  noted  in  the  answer  to  question  4,  Rust 
E&i's  1992  revenues  included  $62  million  (32.2%),  and  projections  for  1993 
include  $75  million  (38.8%).  Rust  E&l  provides  these  services  for  both 
family  and  third  party,  and  for  both  industrial  and  government  clients. 

(2)  See  question  4. 

(3)  Not  applicable.  (Rust  E&l  is  not  an  owner/operator  but  performs  the  work 
referenced). 

(4)  Rust  E&i  provides  preliminary  assessment,  site  inspection,  remedial 
investigation/feasibility  study,  remedial  design  and  construction  oversight  for 
remedial  action.  Rust  E&l  provides  services  ranging  from  preliminary 
assessment  of  a  single  small  site  costing  thousands  of  dollars  to  projects 
including  all  phases  noted  above  lasting  several  years  and  costing  millions  of 
dollars.  Our  contract  vehicles  include  all  three  compensation  arrangements 
referred  to. 

(5)  Not  applicable.  (See  3  above) 

(6)  Not  applicable.  (See  3  above) 

(7)  Not  applicable.  (See  3  above) 

(8)  It  is  Rust  E&i's  policy  to  limit  its  exposure  to  claims  based  on  actual  or 
threatened  damages  arising  out  of  hazardous  waste.  Rust  E&l  is  not  an 
owner/operator  of  hazardous  waste  sites  nor  does  it  engage  in 
transportation,  disposal,  or  storage  of  such  wastes.  Its  services  are  directed 
to  providing  solutions  for  parties  who  do  have  title  to  hazardous  wastes. 

Rust  E&l's  policy  is  based  on  a  balancing  of  risks  and  rewards  among  the 
parties  to  a  cleanup  project  and  a  belief  that  responsibility  should  be 
assigned  to  the  party  in  the  best  position  to  control  it. 

With  respect  to  risk/reward,  the  fees  for  "front-end"  (assessment  through 
design)  services  for  such  a  project  are  typically  a  minor  component  of  the 
total  cleanup  costs.  There  must  be  some  relationship  between  the 
compensation  derived  from  a  contract  and  the  degree  of  risk  the  contractor 
assumes. 


With  respect  to  control,  the  engineer  provides  professional  services  for 
determining  appropriate  cleanup  solutions,  but  control  of  the  means, 
methods,  techniques,  and  sequences  of  construction  --  that  is,  control  of  the 
site  itself  --  are  in  the  hands  of  others.  These  very  significant  restrictions  on 
the  engineer's  control  of  the  project  must  be  recognized. 

In  addition,  cleanup  technology  is  constantly  evolving,  and  there  is  pressure 
from  both  the  public  and  private  sectors  to  develop  innovative  solutions  to 
remediation  challenges.  There  must  be  some  means  to  achieve  these  policy 
objectives  without  imposing  the  risks  of  failure  on  the  contractor. 

Base  on  all  of  the  above.  Rust  E&i  believes  that  it  is  unfair  to  subject 
engineers  to  the  enormous  risks  posed  by  joint  and  several  liability,  and,  in 
the  worst  case,  strict  liability,  for  damages  alleged  to  be  caused  by 
remediation  projects.  There  must  be  a  relationship  between  compensation 
and  control  and  the  level  of  risks  assumed. 

Rust  E&l's  Standard  Terms  and  Conditions  contain  the  following  provisions 
on  risk  allocation.  These  terms  of  course  are  negotiable  on  a  project  basis. 

Standard  of  Care.  Services  shall  be  performed  in 
accordance  with  the  standard  of  professional  practice 
ordinarily  exercised  by  the  applicable  profession  at  the 
time  and  within  the  locality  where  the  Services  are 
performed.  Professional  services  are  not  subject  to,  and 
Rust  E&I  cannot  provide,  any  warranty  or  guarantee, 
express  or  implied,  including  warranties  or  guarantees 
contained  in  any  uniform  commercial  code.  Any  such 
warranties  or  guarantees  contained  in  any  purchase 
orders,  requisitions  or  notices  to  proceed  issued  by  Client 
are  specifically  objected  to. 

Indemnities.  To  the  fullest  extent  permitted  by  law, 

Client  shall  defend,  indemnify,  and  save  harmless  RUST 
E&i,  its  agents,  employees,  and  representatives  from  and 
against  loss,  liability,  and  damages  (including  reasonable 
litigation  costs)  arising  from  or  relating  to  claims  for 
injury  or  death  to  persons,  damages  to  tangible  property, 
or  other  losses,  alleged  to  be  caused  by  any  of  the 
following:  (a)  any  substance,  condition,  element,  or 
material  or  any  combination  of  the  foregoing  (i)  produced, 
emitted  or  released  from  the  Project  (ii)  tested  by  RUST 
E&i  under  this  Agreement,  or  (iii)  used  or  incorporated  by 
RUST  E&I  in  the  Services;  or  (b)  operation  or 
management  of  the  Project.  Client  also  agrees  to  require 
its  construction  contractor,  if  any,  to  include  RUST  E&I 


as  an  indemnitee  under  any  indemnification  obligation  to 
Client. 


Limitations  of  Liability.  No  employee  or  agent  of  RUST 
E&l  shall  have  individual  liability  to  Client. 

Client  agrees  that,  to  the  fullest  extent  permitted  by  law, 
RUST  E&i's  total  liability  to  Client  for  any  and  all  injuries, 
claims,  losses,  expenses  or  damages  whatsoever  arising 
out  of  or  in  any  way  related  to  the  Project  or  this 
Agreement  from  any  causes  including,  but  not  limited  to, 
RUST  E&l's  negligence,  errors,  omissions,  strict  liability, 
or  breach  of  contract  shall  not  exceed  the  total 
compensation  received  by  RUST  E&l  under  this 
Agreement.  If  Client  desires  a  limit  of  liability  greater 
than  that  provided  above.  Client  and  RUST  E&l  shall 
include  in  Part  III  of  this  Agreement  the  amount  of  such 
limit  and  the  additional  compensation  to  be  paid  to  RUST 
E&l  for  assumption  of  such  additional  risk. 

IN  NO  EVENT  AND  UNDER  NO  CIRCUMSTANCES  SHALL 
RUST  E&l  BE  LIABLE  TO  CLIENT  FOR  CONSEQUENTIAL, 
INCIDENTAL,  INDIRECT,  SPECIAL,  OR  PUNITIVE 
DAMAGES. 


Answers  to  Questions  on  Private  Sector  Practice 
on  Indemnification  of  Environmental  Cleanup  Contracts 

by 

Waste  Management,  Inc. 

(1)  and  (2)  Since  approximately  1987,  our  firm  has  been  involved  in  conducting 
remedial  investigation/feasibility  studies,  remedial  design/remedial 
actions  and  interim  remedial  measures  at  sites  at  which  we  are 
identified  as  a  PRP.  We  perform  work  in-house,  and  use  contractors. 

(3)  Our  firm  has  used  contractors  such  as  Colder  and  Associates,  P.E. 
LaMoreaux,  RUST  Environmental  and  Infrastructure,  Warzyn,  Rust 
Remedial  Service,s  G2A,  GeoEnvironment,  Wehran  Engineering  Corp., 
Geosyntech. 

(4) 


CONTRACTOR 

SITE 

WORK 

CONTRACT 

Warzyn 

Muskego  Landfill 
Muskego,  Wl 

RI/FS 

Cost  reimb. 
not  to  exceed 

P.E.  LaMoreaux 

City  Disposal 

Dunn,  Wl 

RI/FS 

Cost  reimb. 
not  to  exceed 

Warzyn 

Boundary  Road 
Menomonee  Falls, 

Wl 

RI/FS 

Lump  sum 

RUST  E&l 

Indian  Hills 

Topeka,  KS 

RD 

Lump  sum 

Terra  Engineering 

Reclamation  LF 

RA 

Lump  Sum 

Wehran 

Engineering 

Hunt  Road 

Golder  Associates 

Cinnamonson 

RA 

Cost  reimb. 
not  to  exceed 

(5)  To  the  best  of  our  knowledge,  we  have  indemnified  a  contractor  only 
once. 

(6)  During  conduct  of  an  RI/FS,  the  contractor  was  required  to  determine 
the  depth  of  clay  beneath  a  landfill  which  required  drilling  into  the  clay 
liner. 

(7)  No. 


(8) 


See  attached. 


WMI  Standard  Customer  Indemnity  Forms 


indemnification.  The  Company  and  the  Customers  shall  indemnify  and  save 
WMI  and  the  Contractors  harmless  from  and  against  any  and  all  suits,  actions, 
legal  proceedings,  claims,  demands,  damages,  costs  and  attorneys'  fees 
(collectively,  the  "Liabilities")  resulting  from  a  breach  of  any  of  the  Company's 
representations  and  warranties  in  this  Agreement  and  any  willful  or  negligent  act  or 
omission  of  the  Company  or  any  Customer,  their  officers,  agents,  servants  or 
employees;  provided,  however,  the  Company  and  the  Customer  shall  not  be  liable 
for  any  Liabilities  arising  out  of  a  willful  or  negligent  act  or  omission  of  any 
Contractor,  its  officers,  agents,  servants  or  employees. 

or 


Indemnification. 

(a)  WMI  agrees  to  indemnify  and  save  harmless  the  Company,  its  present 
and  future  officers,  directors,  employees  and  successors  from  and  against 
any  and  all  liabilities,  penalties,  fines,  forfeitures,  demands,  claims,  causes  of 
action,  suits,  and  costs  and  expenses  incidental  thereto  (including  cost  of 
defense,  settlement  and  reasonable  attorneys'  fees),  which  any  or  ail  of 
them  may  hereafter  suffer,  incur,  be  responsible  for  or  pay  out  as  a  result  of 
bodily  injuries  (including  death)  to  any  person,  damage  to  any  property 
(public  or  private),  contamination  of  or  adverse  effects  on  the  environment, 
or  any  violation  or  alleged  violation  of  statutes,  ordinances,  orders,  rules  or 
regulations  of  any  governmental  entity  or  agency,  to  the  extent  such  are 
caused  by  or  arise  out  of  any  negligent  act,  negligent  omission  or  willful 
misconduct  of  WMI,  the  Contractors  or  their  employees  relating  to  (i)  the 
transportation  of  Waste  Products,  or  (ii)  the  treatment,  disposal  or  recycling 
of  any  Waste  Products  in  a  WMI  Facility;  provided,  however,  the  obligation 
of  WMI  to  indemnify  the  Company  shall  not  apply  to  events  or  occurrences 
involving  non-conforming  waste  Products  nor  to  the  Company's 
consequential,  incidental  or  punitive  damages. 

(b)  The  Company  and  the  Customers,  jointly  and  severally,  agree  to 
indemnify  and  save  harmless  WMI,  the  Contractors  and  their  present  and 
future  officers,  directors,  employees  and  successors,  from  and  against  any 
and  all  liabilities,  penalties,  fines,  forfeitures,  demands,  claims,  causes  of 
action,  suits,  and  costs  and  expenses  incidental  thereto  (including  cost  of 
defense,  settlement  and  reasonable  attorneys'  fees),  which  any  or  all  of 
them  may  hereafter  suffer,  incur,  be  responsible  for  or  pay  out  as  a  result  of 
bodily  injuries  (including  death)  to  any  person,  damage  to  any  property 
(public  or  private),  contamination  of  or  adverse  effects  on  the  environment, 
or  any  violation  or  alleged  violation  of  statutes,  ordinances,  orders,  rules  or 
regulations  of  any  governmental  entity  or  agency,  to  the  extent  such  are 


caused  by  or  arise  out  of  breach  of  any  representations  or  warranties  of  the 
Company  contained  in  this  Agreement  or  any  negligent  act,  negligent 
omission  or  willful  misconduct  of  the  Company,  the  Customers,  their 
employees  or  agents  (including  transporters  of  Waste  Products  other  than 
Contractors)  in  the  performance  of  this  Agreement;  provided,  however,  the 
obligation  of  the  Company  and  Customers  to  indemnify  WMI  and  the 
Contractors  shall  not  apply  to  the  consequential,  incidental  or  punitive 
damages  of  WMI  or  the  Contractors. 


Rust  Remedial  Services 
Standard  Customer  Indemnity  Form 


Article  XU  -  Indemnification.  Rust  agrees  to  indemnify  and  save  harmless  the 
Owner,  its  present  and  future  officers  or  directors  (or  officials),  employees  and 
agents,  from  and  against  any  and  all  liabilities,  penalties,  fines,  forfeitures, 
demands,  claims,  causes  of  action,  suits,  and  costs  and  expenses  incidental 
thereto,  (including  cost  of  defense,  settlement,  and  reasonable  attorneys'  fees), 
which  any  or  all  of  them  may  hereafter  suffer,  incur,  be  responsible  for  or  pay  out 
as  a  result  of  bodily  injuries  (including  death)  to  any  person,  damage  (including  loss 
of  use)  to  any  property  (public  or  private),  contamination  of  or  adverse  effects  on 
the  environment,  or  any  violation  or  alleged  violation  of  statutes,  ordinances, 
orders,  rules  or  regulations  of  any  governmental  entity  or  agency,  to  the 
proportional  extent  such  are  shown  to  be  caused  by  the  breach  of  any  warranties 
by  Rust,  or  any  negligent  or  willful  act  or  omission  of  Rust,  its  employees  or 
subcontractors  in  the  performance  of  this  Agreement. 

The  Owner  agrees  to  indemnify  and  save  harmless  Rust,  its  present  and  future 
officers,  directors,  employees,  agents,  subcontractors  and  assignees,  from  and 
against  any  and  all  liabilities,  penalties,  fines,  forfeitures,  demands,  claims,  causes 
of  action,  suits,  and  costs  and  expenses  incidental  thereto,  (including  cost  of 
defense,  settlement,  and  reasonable  attorneys'  fees),  which  any  or  all  of  them  may 
hereafter  suffer,  incur,  be  responsible  for  or  pay  out  as  a  result  of  bodily  injuries 
(including  death)  to  any  person,  damage  (including  loss  of  use)  to  any  property 
(public  or  private),  contamination  of  or  adverse  effects  on  the  environment,  or  any 
violation  or  alleged  violation  of  statutes,  ordinances,  orders,  rules  or  regulations  of 
any  governmental  entity  or  agency,  to  the  proportional  extent  such  are  shown  to 
be  caused  by  the  breach  of  any  warranties  by  the  Owner,  or  any  negligent  or 
willful  act  or  omission  of  Owner,  its  employees  or  agents  in  the  performance  of 
this  Agreement. 


Chemical  Waste  Management,  Inc. 
Standard  Customer  Indemnity  Form 


CWM  agrees  to  indemnify  and  save  harmless  Customer  and  its  officers,  directors, 
employees,  agents  and  contractors  from  and  against  any  and  all  liabilities,  losses, 
penalties,  fines,  claims,  costs  and  expenses  incidental  thereto  (including  costs  of 
defense,  settlement,  and  reasonable  attorneys'  fees),  which  any  or  all  of  them  may 
hereafter  suffer,  incur,  be  responsible  for  or  pay  out  as  a  result  of  bodily  injuries 
(including  death),  property  damage,  contamination  of  or  adverse  effects  on  the 
environment,  or  any  violation  or  alleged  violation  of  statutes,  ordinances,  laws, 
orders,  rules  or  regulations,  (a)  to  the  extent  caused  by  CWM's  breach  of  the 
Agreement,  or  by  any  negligent  act,  negligent  omission  or  willful  misconduct  of 
CWM  or  its  employees,  agents  or  contractors  in  the  performance  of  this 
Agreement,  or  (b)  arising  out  of  the  performance  of  Work  with  respect  to 
Customer's  waste  materials  which  conform  to  the  description  and  specifications 
stated  in  the  corresponding  Profile  Sheet  after  CWM  removes  such  waste  materials 
from  Customer's  premises. 

Customer  agrees  to  indemnify  and  save  harmless  CWM  and  its  officers,  directors, 
employees,  agents  and  contractors  from  and  against  any  and  all  liabilities,  losses, 
penalties,  fines,  claims,  costs  and  expenses  incidental  thereto  (including  costs  of 
defense,  settlement,  and  reasonable  attorneys'  fees),  which  any  or  all  of  them  may 
hereafter  suffer,  incur,  be  responsible  for  or  pay  out  as  a  result  of  bodily  injuries 
(including  death),  property  damage,  contamination  of  or  adverse  effects  on  the 
environment,  or  any  violation  or  alleged  violation  of  statutes,  ordinances,  laws, 
orders,  rules  or  regulations,  to  the  extent  caused  by  Customer's  breach  of  this 
Agreement  or  by  any  negligent  act,  negligent  omission  or  willful  misconduct  of 
Customer  or  its  employees,  agents  or  contractors  in  the  performance  of  this 
Agreement. 


In  no  event  shall  either  party  be  responsible  to  the  other  of  consequential  damages. 
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Corporate  Headauarters 
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Research  Triangle  Pa'k,  NC  27709-3582 


RKICHHOLD 


September  20,  1993 
Mr.  Eari  DeHart 

Office  of  the  Deputy  Under  Secretary  of  Defense 
Department  of  Defense 
The  Pentagon  Room  3E808 
Washington,  DC  20301 '3000 

Dear  Mr.  DeHart: 

Following  ere  the  answers  to  your  questionnaire  about  private  sector  practice  on 
Indemnification  of  environmental  cleanup  contractors. 


Director  •  Environment,  Health  and  Safety 


AFV/mmr 


Enclosures 


k>  (919)  990-7500 
rax  (919)990  77*.  1 
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Question  #1 : 

What  portion  (by  dollar  amount)  does  your  firm  perform  environmental  cleanup  work 
by  contract,  throuflh  in-house  work  force,  or  through  state  or  Federal  agency? 

Answer: 

100%  of  contract  dollars.  Remediation  costs  were  approximately  $20,000,000  last 
year. 

Question  #2; 

Please  describe  the  nature  of  the  environmental  cleanup  work  which  your  firm  has 
performed  since  1980. 

Answer: 


Superfund  cleanup  at  own  and  third  party  sites,  RCRA  corrective  action  at  company 
site.  Underground  storage  tank  removal  and  demolition  at  sites. 

Question  #3: 


May  we  have  a  list  of  contractors  you  have  used  for  environmental  cleanup  work? 
Answer; 

Primary  Engineering  Contractors; 

Clean  Sites,  Inc. 

CH2M  Hill 
Malcolm  Pirnie,  Inc. 

ERM 

Brown  and  Caldwell 
Black  and  Veatch 
Colder  Associates 
O'Brien  and  Gere 
Rezzo  and  Associates 


Primary  Construction  Contractors: 
OHM 

Chem  Waste  Management 
taidlaw 
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Question  #5: 


How  many  times  have  you  indemnified  your  environmental  cleanup  contractor(s)? 

Answer:  ^•vrr/>.cro''i 

We  have  only  indemnified  the  non  profit  operators  of  Clean  Sites.  Other 
indemnifications  were  for  non-retated  iaw  suits  where  the  contractor  exercised  the 
industry  standard  of  care  and  the  indemnification  was  very  limited. 

Question  #6: 

What  circumstances  (nature  of  pollutant,  magnitude  of  the  job.  type  of  activity, 
technology  employed,  etc.)  led  you  to  provide  indemnification  on  those  occasions  that 
you  did?  Please  give  us  examples  of  the  indemnification  clauses  used. 

Answer: 

These  are  business  confidential  information. 

Question  #7: 

Have  you  made  any  payments,  or  Incurred  any  costs  as  a  result  of  contractors  you 
indemnified  having  claims  or  litigation  initiated  against  them?  If  so,  please  provide 
details. 

Answer: 

No 

Question  #8: 

Have  you  used  any  other  risk-sharing  approaches  with  environmental  cleanup 
contractors?  If  so,  please  describe  these  approaches  and  provide  examples  of 
contract  clauses. 

Answer: 

Limited  contractor  liability  to  twice  contract  value  in  some  instances. 


GRACE 


W  R.  Groce  &  Co 
One  Town  Center  Rooci 
Boca  Raton,  FL  33486-1010 

|407|  362-2000 


September  9,  1993 

Mr.  Earl  DeHart,  ODUSD(ES)CL 

Office  of  the  Deputy  Under  Secretary  of  Defense 
(Environjaentai  Security) 

Department  of  Defense 
The  Pentagon  Roo.m  3E808 
Washington,  DC  20301-3000 

Dear  Mr.  DeHart: 

Enclosed  please  find  W.R.  Grace's  response  to  your  request  for 
information  concerning  indemnification  of  environmental  clean-up 
contractors.  The  answers  provided  were  compiled  by  the  Remediation 
Management  Department  of  W.R.  Grace,  who  c’.re  responsible  for 
managing  the  majority  of  W.R.  Grace's  environmental  site  work. 

If  I  may  be  of  further  assista.nce, 
contact  me  at  (407)  362-1512. 


please  do  not  hesitate  to 


Manager/tHS  Information 


The  following  are  answers  to  the  Department  of  Defense  request 
relating  to  Remediation  Management  Department  of  W.R.  Grace  &  Co. 
Answer  to  Question  1: 

Grace  environmental  cleanup  work  (by  dollar  amount) 
reported  in  this  memorandum  is  portioned  as  follows: 

a.  Contract  -  $15.6  million 

b.  In-':ouse  -  None 

c.  State  or  Federal  Agency  -  None 

Answer  to  Question  2: 

Grace  environmental  cleanup  work  performed  included  capping 
contaminated  soil,  and  the  removal  and  disposal  of  contaminated 
soil . 

Answer  to  Question  3: 

Grace  contractors  are  as  follows: 

a.  Canonie  Environmental  Services 

b.  John  Mathes  &  Associates 

c.  CWM/ENRAC  -  South,  Inc. 

Answer  to  Question  4; 

Details  of  Grace  environmental  cleanup  are  on  the  attached 
schedule. 

Answer  to  Question  5: 

Grace  contracts  with  environmental  cleanup  contractors  include 
clauses  on  indemnification. 

Answer  to  Question  6: 

Grace  contracts  with  environmental  cleanup  contractors  include 
indemnification  clauses  due  to  the  nature  of  pollutants  and 
reciprocity.  Contractors  are  requiring  Grace  indemnification 


because  Grace  requires  indemnification  by  them.  The  following  is 
an  example  of  an  indemnification  clause  used  by  Grace: 

To  the  fullest  extent  permitted  by  law,  Client  shall 
indemnify,  defend  and  hold  harmless  Contractor  and  its 
subcontractors,  consultants,  agents,  officers,  directors,  and 
employees  from  and  against  all  claims,  damages,  losses  and 
expenses,  (excluding  indirect  or  consequential  damages)  including 
but  not  limited  to  fees  and  charges  of  attorneys  and  court  and 
arbitration  costs,  arising  out  of  or  resulting  from  any  claims 
against  Contractor  which  arise  from  the  acts,  omissions  or  work  of 
others  over  which  Client  has  contractual  or  direct  control. 
Without  limiting  the  generality  of  the  foregoing,  the  above 
indemnification  provision  extends  to  claims  against  Contractor 
which  arise  out  of,  are  related  to,  or  are  based  upon,  the  actual 
or  threatened  dispersal,  discharge,  escape,  release  or  saturation 
of  smoke,  vapors,  soot,  fumes,  acids,  alkalis,  toxic  chemicals, 
liquids,  gases  or  any  other  material,  irritant,  contaminant,  or 
pollutant  in  or  into  the  atmosphere,  or  on,  onto,  upon,  in  or  into 
the  surface  or  subsurface  of  any  (a)  soil,  (b)  water  or  water¬ 
courses,  (c)  objects,  or  (d)  any  tangible  or  intangible  matter, 
whether  sudden  or  not  so  long  as  Contractor  is  not  in  violation  of 
any  statute,  regulation,  or  law  while  performing  the  work  or  as  a 
result  of  such  performance.  Such  indemnification  shall  not  apply 
to  claims,  damages,  losses  or  expenses  which  are  finally  determined 
to  result  from  willful  or  reckless  disregard  by  Contractor  of  its 
obligations  under  this  Agreement  or  Contractor's  gross  negligence. 


because  Grace  requires  indemnification  by  them.  The  following  is 
an  example  of  an  indemnification  clause  used  by  Grace: 

To  the  fullest  extent  permitted  by  law,  Client  shall 
indemnify,  defend  and  hold  harmless  Contractor  and  its 
subcontractors,  consultants,  agents,  officers,  directors,  and 
employees  from  and  against  all  claims,  damages,  losses  and 
expenses,  (excluding  indirect  or  consequential  damages)  including 
but  not  limited  to  fees  and  charges  of  attorneys  and  court  and 
arbitration  costs,  arising  out  of  or  resulting  from  any  claims 
against  Contractor  which  arise  from  the  acts,  omissions  or  work  of 
others  over  which  Client  has  contractual  or  direct  control. 
Without  limiting  the  generality  of  the  foregoing,  the  above 
indemnification  provision  extends  to  claims  against  Contractor 
which  arise  out  of,  are  related  to,  or  are  based  upon,  the  actual 
or  threatened  dispersal,  discharge,  escape,  release  or  saturation 
of  smoke,  vapors,  soot,  fumes,  acids,  alkalis,  toxic  chemicals, 
liquids,  gases  or  any  other  material,  irritant,  contaminant,  or 
pollutant  in  or  into  the  atmosphere,  or  on,  onto,  upon,  in  or  into 
the  surface  or  subsurface  of  any  (a)  soil,  (b)  water  or  water¬ 
courses,  (c)  objects,  or  (d)  any  tangible  or  intangible  matter, 
whether  sudden  or  not  so  long  as  Contractor  is  not  in  violation  of 
any  statute,  regulation,  or  law  while  performing  the  work  or  as  a 
result  of  such  performance.  Such  indemnification  shall  not  apply 
to  claims,  damages,  losses  or  expenses  which  are  finally  determined 
to  result  from  willful  or  reckless  disregard  by  Contractor  of  its 
obligations  under  this  Agreement  or  Contractor's  gross  negligence. 


ENVIRONMENTAL,  HEALTH.  SAFETY 
REMEDIATION  MANAGEMENT  DEPARTMENT 
DEPARTMENT  OF  DEFENSE  SURVEY 
QUESTICtl  -  4 


o 

ui 
UJ  S 
«  flC 

S.  5  0 

X  u. 


u.  u 

£  21 

to 

o 


flC  u. 

M  $  E 


M  Ul  Ul 

m  CO  <0 

^  Ul  UJ 


CO  5 
xZ 

•> 

>  1 

> 

z  u 

z 

f  UJ 

1^ 

UJ  < 

Ui 

<  UJ 

UJ 

UJ  z 

UJ 

Zz 

z 

z  S 

Z 

z  O 

0 

o  9 

o 

§5 

5 

5i 

5 

T  O 

u 

u  u 

u 

UJ 

UJ 

UJ  UJ 

UJ 

3j  a 

S 

a 

S 

5 

5 

55 

5 

> 

> 

>  > 

> 

+ 

+ 

O  Q 

Q 

a  o 

Q 

UJ  UJ 

a  s 

UJ 

S 

UJ  UJ 

S  2 

-  Si 

a.  S' 


